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My  object  in  writing  this  Book  has  been  to  put  at  the 
disposal  of  the  legal  profession  in  England  and  America 
a  practical  treatise  on  French  Commercial  Law. 

Commerce  is  daily  rendering  the  relations  between 
distant  countries  more  and  more  intimate;  the  great 
inventions  that  characterise  our  century  have  mainly 
contributed  to  diminish  the  distance  between  them  in 
space  and  time;  Anglo-Saxon  enterprise,  availing  itself 
of  its  acknowledged  empire  over  the  seas,  and  of  its  vast 
colonial  territory,  has  embraced  the  whole  world  in  its 
projects  of  conmierce  and  civilization;  France,  outdone 
indeed  by  its  neighbour,  has  nevertheless  preserved  an 
important  place  in  the  progress  of  commercial  exchanges, 
and  it  is  to  the  relations  arising  therefrom  that  is 
chiefly  due  the  cordial  alliance  of  to-day  which  has  re- 
placed the  hatred  of  former  times.  England  and  America 
now  occupy  whole  quarters  in  our  large  towns;  they 
have  their  own  Banks,  their  own  Press,  and  side  by 
side  with  our  factories  have  of  late  been  reared  British 
rivals,  in  earnest  and  friendly  competition. 

It  is  needless  to  point  out  the  thousand  occasions  for 
litigation  to  which  these  intimate  relations  give  rise,  or, 
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IV  PREFACE. 

in  view  of  this  fact,  the  importance  of  a  work  which 
will  bring  briefly  and  concisely  to  the  merchant  as  well 
as  to  the  lawyer,  the  exact  condition  of  French  Law  upon 
such  points  as  are  likely  to  require  explanation.  A 
similar  work  upon  English  Law  has  been  written  for 
Frenchmen  by  Mr.  Eand-Bailey,  and  the  value  it  has 
been  to  myself,  in  such  cases  as  involved  questions  of 
English  jurisprudence,  inspired  me  with  the  desire  to 
offer  similar  advantages  to  the  Anglo-Saxon  publia 

I  have  endeavoured,  in  the  accomplishment  of  my 
task,  to  supply  the  wants  of  three  classes — ^the  merchant, 
the  lawyer,  and  the  judge. 

In  order  to  attain  this  threefold  object,  I  have  divided 
the  work  into  two  distinct  parts. 

The  first  part  consists  of  a  Commentary,  the  matter 
of  which  is  arranged  in  its  logical  order,  and  not  in  that 
adopted  by  the  legislature.  The  conclusions  arrived  at 
are  supported,  where  the  question  seems  to  demand  it, 
by  the  decisions  of  our  higher  courts. 

The  second  part  consists  of  a  literal  translation  of  the 
Code  of  Commerce  and  of  the  important  commercial 
laws  that  have  been  enacted  subsequently  thereto. 

With  a  view  to  facilitate  reference  I  have  numbered 
the  paragraphs  of  my  Commentary  according  to  the 
Article  of  the   Code  to  which  they  refer. 

Lastly,  in  order  to  give  a  practical  value  to  the  work, 
I  have  given,  in  a  preliminary  chapter,  a  general  synopsis 
of  the  constitution  of  French  Courts,  and  of  the  pro- 
cedure followed  before  the  Tribunals  of  Commerce. 

I  have  found  it  impossible  in  several  instances  to  find 
an  exact  English  equivalent  for  certain  French  expres- 
sions,  especially  those  which  arise  out  of   legislation 
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peculiar  to  ourselves.  These  I  have  not  attempted  to 
translate,  but  have  preserved  in  French,  contenting 
myself  with  an  explanation  of  their  meaning.  In  a 
Glossary  at  the  end  of  the  book,  all  these  expressions 
will  be  found  collected  in  alphabetical  order. 

The  work  comprises  the  following  subjects :— Com- 
panies, Stock  Brokers,  Cheques,  Loans  and  Pledges, 
Bonded  Warehouses,  Bills  of  Exchange,  Stamp  Duties, 
Maritime  Law,  Common  Carriers,  Agency,  Bankruptcy, 
Trade  Marks  and  Patterns,  and  Patents.  Special  atten- 
tion has  been  given  to  the  Rules  of  International  Law 
as  regards  Bankruptcy,  Bills  of  Exchange  and  Com- 
panies, as  well  as  to  the  execution  of  English  and 
Foreign  Judgments  in  France. 

I  cannot  oflfer  this  book  to  the  English-speaking  public 
without  at  the  same  time  begging  its  indulgence  for  the 
gallicisms  in  which  it  abounds.  It  would  have  been  a 
presumption  on  my  part  to  have  attempted  to  write 
literary  English.  I  shall  be  contented  if,  in  spite  of  the 
French  construction  of  its  sentences,  my  work  should 
turn  out  to  be  adequately  intelligible.  I  have  sought 
clearness,  in  despair  of  acquiring  style ;  and  must,  there- 
fore, ask  my  readers  to  make  allowances  for  the  form,  in 
the  hope  that  compensation  will  be  found  in  the  matter. 
And  here  let  me  acknowledge  the  obligation  I  am  under 
to  Mr.  Napoleon  Argles  and  Mr.  SaviUe,  English  solicitors 
in  Paris,  who  by  their  valuable  assistance  have  helped 
me  to  struggle  against  the  disadvantages  to  which  my 
French  idioms  have  subjected  me. 

Amongst  the  works  that  have  been  of  great  use  to  me 
in  writing  this  Commentary  I  beg  particularly  to 
mention  the  "Journal  du  Droit  International  Priv^,*' 
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VI  PREFACE. 

founded  and  edited  by  one  of  the  weightiest  authorities 
upon  this  subject  at  the  French  Bar  —  my  esteemed 
friend  Edouard  Clunet. 

I  shall  be  happy  at  all  times  to  supply  all  the  informa- 
tion which  the  limits  or  imperfection  of  the  treatise  may 
have  left  out,  and  shall  gladly  avail  myself  of  criti- 
cism in  preparing  a  second  edition,  which  legislative 
amendments  will  no  doubt  render  necessary. 


LEOPOLD  GOIRAND. 


16,  Place  Yendome, 
Paris. 
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FIRST    PART. 

COMMENTARY  ON  THE  CODE  OF 
COMMERCE, 


COMMERCIAL  LAWS  PASSED  SUBSEQUENTLY 
THERETO. 


The  nnmbers  prefixed  to  each  paragraph  indicate  the  Number 
of  Article  of  Law  to  which  the  explanations  relate  ;  they  do  not 
always  follow  each  other  in  numerical  order,  as  it  appears  more 
simple,  for  the  better  understanding  of  the  explanations,  to  arrange 
them  in  a  more  rational  order  than  that  adopted  in  the  Text  of 
the  Law. 

The  Text  of  the  Laws  will  be  found  in  the  Second  Part  of 
the  Work. 

The  words  printed  in  italics  are  French  judicial  terms,  which 
do  not  possess  equivalent  expressions  in  the  English  language.  All 
such  terms  are  f  uUjf  explained  in  the  Glossary  at  the  end  of  the 
work. 
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PRELIMINARY  CHAPTERS.* 


CHAPTER  I. 

Judicial  Organisation  in  France. 

French  judicial  organisation  comprises  four  categories 
of  tribunals,  corresponding  to  four  distinct  jurisdictions. 
A  All  disputes  between  individuals  not  relating  to  actes  de 

commerce  are  denominated  civil  cases  and  are  adjudicated 
upon  by  the  Civil  Tribunals. 

Contestations  relating  to  actea  de  commerce  are  called 
commercial  suits,  and  are  adjudicated  upon  by  the  Tri- 
bunals of  Commerce;  the  latter  tribunals  adjudicate^ 
without  exception,  in  all  suits  arising  between  traders 
and  in  bankruptcies.  There  is  no  special  bankruptcy 
court  in  France. 

Actions  against  the  Government  must  be  submitted 
to  the  Tribunaux  Adminktratifs, 

Penal  laws  for  the  repression  of  misdemeanors  and 
crimes  are  applied  by  the  Tribunaux  Correctionmls  for  the 
former,  and  by  the  Courts  of  Assize  for  the  latter ;  the 
jury  system  is  adopted  in  the  Courts  of  Assize  only. 

We  shall  successively  examine  the  organisation  of  the 
above  four  systems,  which  are  known  under  the  fol- 
lowing titles : — Juridiction  Civile,  Juridiction  Commerdak, 
Juridiction  Administrative,  Juridiction  Correctionnelle  et 
Criminelle. . 

^  Words  printed  in  italics  are  French  legal  terms  which  cannot 
be  rendered  in  exact  English  equivalent?.  The  definition  of  each 
will  be  found  in  the  glossary  at  the  end  of  the  work. 
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§  1.— JURISDICTION  IN  CIVIL  CASES. 

The  organisation  of  justice  in  civil  cases  embraces 
Justices  of  the  Peace  {Justice  de  Paix),  Civil  Tribunals 
{Tribunaux  Civik)  of  First  Instance,  Courts  of  Appeal, 
and  the  Court  of  Cassation. 

The  above  tribunals  are  composed  exclusively  of  judges 
appointed  by  Government,  who  are  irrevocable.  They 
decide  alike  upon  questions  of  law  and  questions  of  fact, 
and  are  assisted  by  a  jury  in  the  Assize  Courts  in 
criminal  cases  only.  A  juge  depaix  is  appointed  in  each 
canton.  They  decide  as  judges  of  first  instance  in  all 
cases  in  which  the  amount  in  dispute  does  not  exceed 
200  francs.  Their  decisions  are,  however,  final  in  cases 
where  the  amount  is  not  in  excess  of  100  francs. 

Civil  Tribunals  of  First  Instance  {Tribumtix 
Civik), — These  tribunals  exist  in  every  district  con- 
stituting a  Som  Prefecture.  Their  special  attribute  is 
to  judge  in  first  instance  all  differences  the  jurisdic- 
tion of  which  does  not  appertain  to  the  Justices  of 
the  Peace.  There  is  no  appeal  fi-om  their  decision 
when  the  amount  in  dispute  does  not  exceed  1,500 
francs.  Those  tribunals  which  have  a  president  at 
their  head,  assisted  by  as  many  vice-presidents  as  the 
tribunal  has  chambers,  can  have  one  or  more  Substitute- 
Judges,  independently  of  the  necessary  number  of 
Judges.  In  important  towns  in  which  Tribunals  of 
Commerce  exist,  the  Tribunaux  Civils  do  not  adjudicate 
in  commercial  matters,  but  in  places  where  there  is  no 
Tribunal  of  Commerce,  the  Tribunal  Civil  has  jurisdiction 
in  all  cases,  whether  civil  or  commercial. 

Courts  of  Appeal  are  instituted  for  the  revision  of 
the  decisions  of  the  civil  or  commercial  Tribunals  apper- 
taining to  their  jurisdiction.  There  are  twenty-five 
courts  of  appeal  in  France.  At  the  head  of  each  is  a 
first  president    The  courts  are  divided  into  chambers. 
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which   have   each  their  vice-president;  the  judges  are 
called  comeilkra. 

Court  of  Cassation. — ^The  Court  of  Cassation  has 
been  established  to  ensure  the  exact  and  precise  applica- 
tion of  the  law  in  the  whole  French  territory.  Its  autho- 
rity extends  over  all  the  Tribunals  of  France,  civil, 
commercial,  administrative  and  criminal. 

The  Court  of  Cassation  consists  of  one  principal  Presi- 
dent, three  Presidents,  and  forty-five  Judges  called  con- 
mllers,  divided  into  three  chambers.  The  Judges  of  the 
Tribmiaux  Civik,  the  Courts  of  Appeal,  and  the  Court  of 
Cassation  enjoy,  as  differing  from  the  other  Government 
functionaries,  the  privilege  of  irrevocable  appointments. 
It  is  otherwise  with  the  Justices  of  Peace  and  their 
substitutes,  and  with  the  Supplementary  Judges  of  the 
Tribunaux  Civils,  whose  revocation  is  dependent  upon 
the  will  of  the  Government. 

In  each  Tribunal  Cwil,  Court  of  Appeal,  and  Court  of 
Cassation  a  special  official  is  appointed  as  the  represen- 
tative of  the  Government,  for  the  purpose  of  supervising 
the  action  of  the  courts  and  the  execution  of  justice. 

Thus,  to  every  Tribunal  Civil  is  attached  a  Procureur 
de  h  R6publiqu^  and  a  certain  number  of  substitutes.  To 
every  Court  of  Appeal  is  attached  a  Procureur  OSn^ral, 
and  under  him  a  smaller  or  greater  number  of  Arocafs 
Oin&raux,  and  substitutes  of  the  Procureur  de  h  Ri- 
publique. 

Lastly,  in  the  Court  of  Cassation  a  Procureur  Ghiiral 
and  six  AvocaU  Gin^aux  exercise  their  functions. 

The  above-mentioned  officers  representing  the  Govern- 
ment are  revocable. 

These  offices  do  not  exist  in  the  courts  presided  over 
by  Justices  of  the  Peace. 

The  President  of  the  Republic  appoints  all  judicial 
officers. 
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§  2. — COMMERCIAL    JURISDICTION    (Juridiction    Commer^ 

dale), 

(See  Articles  615  to  631  of  the  Code  of  Commerce.) 

The  French  law,  with  the  view  of  avoiding  the 
delays  and  complications  of  the  forms  of  procedure  in 
civil  matters,  has  established,  long  since,  a  special  juris- 
diction dealing  with  commercial  matters. 

This  jurisdiction  is  exceptional  in  the  sense  that  it 
does  Aot  exist  all  over  France,  but  only  in  the  districts 
where  a  Tribunal  of  Commerce  has  been  instituted  by 
the  Government. 

The  office  of  Judge  in  the  Tribunal  of  Commerce  is 
merely  honorary.  Every  Tribunal  of  Commerce  is  com- 
posed, besides  the  President,  of  two  classes  of  members, 
viz. :  Judges  and  Substitutes.  There  is  no  Procureur  de 
la  lUpuhliqite  established  in  connection  with  the  Tribunals 
of  Commerce. 

The  members  of  the  Tribunal  of  Commerce,  who  are 
often  called  Judges,  have  been  at  all  times  elective. 
They  are  nominated  by  a  meeting  of  electors  chosen  from 
amongst  traders,  directors  of  Sociitis  anonyrnes,  finance  and 
industrial  companies,  and  stock  brokers.  Ship  captains 
and  masters  of  coasting  vessels  having  commanded  ves- 
sels for  five  years,  and  lived  two  years  within  the 
jurisdiction  of  the  Court,  may  also  be  electors. 

The  number  of  electors  is  equal  to  the  tenth  part  of 
the  merchants  inscribed  on  the  electoral  list ;  it  cannot 
exceed  one  thousand  nor  be  less  than  fifty. 

The  electors  are  nominated  by  a  commission  composed, 
1st,  of  the  President  and  a  Judge  of  the  Tribunal  of 
Commerce ;  2nd,  of  the  President  and  a  member  of  the 
Chamber  of  Commerce ;  3rd,  of  three  Conaeillers  Oin^raux 
of  the  district;  4th,  of  the  President  of  the  Comeil  de 
Prii^hommea  ;  and  5th,  of  the  Mayor. 

In  order  to  be  nominated  Substitute-Judge,  the  can- 
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<lidate  must  be  thirty  years  of  age,  and  have  been  in- 
scribed on  the  official  list  of  taxes  for  five  years,  and 
have  his  actual  residence  in  the  district 

To  be  elected  Judge  he  must  have  served  the  office  of 
Substitute-Judge:  and  to  be  President,  he  must  have 
acted  as  Judge,  and  be  forty  years  of  age. 

The  duration  of  the  functions  of  the  Commercial 
Judges  is  two  years. 

At  the  first  election,  the  President  and  the  half  of  the 
Judges  and  Substitute- Judges  of  whom  the  Tribunal  is 
composed,  are  elected  for  two  years ;  die  second  half  of 
the  Judges  is  elected  for  one  year,  and  at  the  following 
<3lections  all  are  elected  for  two  years. 

The  President  and  the  Judges  retiring  from  office  at 
the  expiration  of  two  years  can  be  re-elected  immediately 
for  the  same  period.* 

The  Judges  of  the  Tribunal  of  Commerce  take  an 
oath  of  office  before  the  Court  of  Appeal  of  the  district 
in  which  the  Tribunal  to  which  they  belong  is  situated. 

The  judgments  of  the  Tribunal  of  Commerce  are  de- 
livered by  at  least  three  Judges.  No  Substitute-Judge 
can  be  called  upon  to  complete  this  number. 

The  parties  must  appear  in  person,  or  by  a  substitute 
specially  appointed. 

In  the  districts  where  there  is  no  Tribunal  of  Com- 
merce, the  Judges  of  the  Tribunal  Civil  are  charged  with 
these  functions,  and  adjudicate  upon  matters  attributed 
to  the  Judges  of  Commerce. 

Tribunals  of  Commerce  adjudicate  finally  and  without 
appeal  in  all  cases  where  the  amount  in  dispute  is  less 

*  It  waa,  howeyer,  to  be  feared  that  the  electors  might  consider 
themaelves  obliged  to  re-elect  all  Judges  for  the  sole  reason  that 
they  had  been  honest  and  straightforward  in  the  dischaige  of 
their  official  duties,  even  if  they  had  been  incompetent ;  therefore 
in  order  to  render  the  electors  free,  and  not  to  expose  the 
Judges  to  the  humiliation  of  a  refusal,  it  was  decided  that  after 
the  second  period  of  two  years  they  could  not  be  re-eligible  until 
after  an  interval  of  one  year. 
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than  1,500  francs  (£60).  In  other  cases  appeals  lie  to  the 
Courts  of  Appeal  to  which  such  Tribunals  of  Commerce 
are  attached.  The  same  Courts  of  Appeal  decide  upon 
appeals  both  from  the  Tribunaux  Citih,  and  the  Tribunals 
of  Commerce  of  their  district. 

Coiiseih  de  prucThofnmes. — ^These  bodies  only  exist  in  cer- 
tain towns,  and  their  mission  is  to  conciliate  if  possible, 
and  where  necessary,  to  judge  preliminarily  (with  option 
to  the  litigants  to  appeal  to  the  Tribunals  of  Com- 
merce), the  disputes  arising  between  manufacturers  and 
foremen,  or  between  foremen  and  workmen,  concerning 
differences  arising  in  the  exercise  of  their  trade. 

The  members  of  these  Conseib  are  elected,  one-half 
by  the  masters,  the  other  by  the  men. 


§  3. — ^ADMINISTRATIVE  JURISDICTION. 

It  is  an  essential  principle  of  French  Law  that  no  act 
of  the  Administration  can  be  submitted  to  the  apprecia- 
tion of  the  Courts.  It  is  necessary  for  the  independence 
of  the  executive  authority  that  its  agents  should  not  be 
subject,  as  regards  the  acts  relating  to  their  functions,  to 
any  other  jurisdiction  than  that  of  their  own  superiors 
in  office.  In  order  to  carry  out  the  above  principle,  special 
Tribunals  have  been  established  to  adjudicate  in  dis- 
putes arising  between  individuals  and  the  agents  of 
the  Government,  relating  to  acts  committed  by  such 
agents  in  the  exercise  of  their  functions. 

Such  Tribunals  when  of  first  instance,  are  denominated 
Comeih  de  Prefecture,  One  is  established  in  each 
Prifecture,  The  Conmlhrs  de  Prefecture,  generally  three 
in  number  in  each  Conseil,  are  appointed  by  the  Govern- 
ment and  are  revocable. 

Appeals  from  decisions  of  the  Conseil  de  Prefecture  lie 
to  the  Conseil  d'Etat  which  sits  in  Paris,  and  acts  as  the 
sole  Court  of  Appeal  in  respect  of  decisions  rendered  by 
all  the  Conseils  de  Prefecture  of  France. 
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In  certain  cases,  viz.,  in  disputes  relating  to  contracts 
made  with  the  Qovemment  for  supplying  stores,  etc.,  the 
Minister  attached  to  the  department  which  entered  into 
the  contract  is  the  Judge  in  the  first  instance,  but  an 
appeal  from  his  decision  can  be  carried  before  the  Comeil 
d'Etat. 


§  4. — CRIMINAL  AND  CORRECTIONAL  JURISDICTION. 

Ofiences  appertaining  to  the  Penal  Laws  are  divided 
into  two  categories,  the  first  of  which  are  termed  mis- 
demeanors, and  are  punishable  by  fine  and  imprison- 
ment, or  by  one  of  such  penalties.  The  latter  are  termed 
crimes,  and  are  punishable  by  redusion,  hard  labour, 
or  death. 

Misdemeanors  are  tried  in  the  Tribunaux  Correcticnnels, 
either  at  the  suit  of  the  Minktire  Public,  or  upon  a  writ 
issued  against  the  defendant  by  the  injured  party.  In  the 
latter  case  the  plaintiff  requests  the  Tribunal  to  condemn 
the  defendant  in  damages,  but  the  Ministkre  Public  de- 
mands the  infliction  of  the  penalty  applicable  to  the 
offence,  such  official  having  alone  the  right  to  make  such 
requisition.  In  the  same  manner,  when  the  Ministire 
Public  has  initiated  the  prosecution,  the  injured  party  can 
intervene  and  apply  for  damages.  In  this  case  such 
party  is  admitted  in  the  proceedings  as  a  "partie  civile." 

When  the  Tribunal  grants  damages  it  fixes  the  term  of 
imprisonment  which  the  defendant  must  undergo,  should 
he  make  default  in  payment  of  the  penalty  or  damages 
so  ordered.  The  power  of  a  creditor  to  incarcerate  his 
debtor  exists  only  in  the  above  case. 

The  Judge  charged  with  the  investigation  of  correc- 
tional proceedings  can,  at  his  discretion,  according  to  the 
gravity  of  the  case,  order  the  arrest  of  the  defendant,  or 
grant  him  his  liberty  with  or  without  security.  The 
principal  offences  usually  adjudicated  upon  by  the  Cor- 
rectional Tribunals  are  the  following : — Swindling,  thefb. 
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defamation,  libel  and  slander,  adultery,  homicide  by 
imprudence,  cutting  and  wounding,  and  habitual  usury  * 

Crimes  are  judged  by  a  jury  composed  of  twelve 
citizens  drawn  by  lot,  presided  over  by  a  Court  composed 
of  a  President  and  two  Conseillers.  The  jury  decides 
affirmatively  or  negatively  upon  the  questions  submitted 
by  the  Court,  and  the  Court  applies  a  penalty  or  orders 
an  acquittal,  in  conformity  with  the  replies  rendered  by 
the  jury. 

The  party  having  suffered  injury  by  the  commission 
of  the  crime,  can  also  demand  that  damages  be  adjudged 
to  him ;  but  the  Court  alone,  without  the  assistance  of 
the  jury,  decides  in  reference  thereto. 

The  defendant  can  appeal  from  judgments  rendered  by 
the  Tnhun^l  Correctionnel  within  ten  days  therefrom,  or 
appeal  to  the  Court  of  Cassation  ;  but  as  against  verdicts 
of  a  jury  he  can  only  appeal  to  the  Court  of  Cassation. 


§  5. — OFFICIALS  AND    FUNCTIONARIES    CONNECTED  WITH 
THE  FRENCH  TRIBUNALS  AND  COURTS  OF  JUSTICE. 

The  above  officials  consist  of — 

Counsel  (avocats). 
Solicitors  {awuis). 
Process-servers,  Ushers  (huis^iers). 
Auctioneers  (commissaires-pmeurs). 
Notaries  (ncftaires.) 
Registrars  (greffiers). 

Counsel  {Avocafs), 

These  are  lawyers  whose  number  is  unlimited,  and 
who  have  the  right  of  pleading  for  parties  before  the 

*  Usuxy  consists  in  the  act  of  lending  at  a  higher  rate  of  interest 
than  5  per  cent,  in  dvil  matters,  and  6  per  cent,  in  commercial 
matters. 
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Tribunaux  Cwib,  the  Courts  of  Appeal  and  of  Cassation* 
They  can  also  plead  before  the  Tribunals  of  Commerce, 
but  they  are  entitled  to  no  special  priority  therein,  as 
any  private  person  duly  authorised  can  appear  before  any 
of  the  Tribunals  of  Commerce. 

Solicitors  (Atou^s), 

Solicitors  {avau^s)  are  officials  whose  services  are 
obligatory,  and  which  consist  in  representing  parties 
before  the  Tribunaux  Civib  and  the  Courts  of  Appeal* 
They  can  also  appear  in  the  Tribunal  of  Commerce,  but 
their  services  are  not  obligatory  in  the  latter  Tribunal, 
as  parties  can  sue  and  defend  and  conduct  their  own 
cases,  if  they  choose,  without  any  legal  assistance. 

Avou^s  undergo  the  same  legal  training  and  examina- 
tions in  France  as  avocaU. 

Process-servers,  Ushers  {Sumkrs). 

Suissiers  are  special  officials  appointed  in  the  district 
of  every  Tribunal  or  Court,  to  serve  summonses  and 
other  documents,  and  to  act  in  matters  relating  to  the 
execution  of  judgments.  They  are  also  charged  with 
the  maintenance  of  order  in  the  Tribunals  or  Courts 
during  the  sittings. 

Auctioneers  {Commmairea-priseura.) 

Their  functions  consist  in  effecting  valuations  and  sales 
by  auction  of  personal  property. 

Notaries  {Notairea). 

Notaries  are  officials  appointed  to  draw  up  all  deeds 
and  agreements  to  which  parties  may  wish  to  give  the 

*  In  the.  Conrt  of  Cassation  the  functions  of  AvovlU  are  ful- 
filled by  a  special  class  of  officials  called  Avocats  it  la  Caur  de 
Cassatiotim 
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same  legal  effect  as  appertams  to  judgments,  and  at  the 
same  time  give  to  such  deeds  a  force  of  proof  which 
cannot  be  attacked  unless  upon  the  allegation  of 
forgery. 

Such  documents  are  called  actc^  authentiqtAea. 

They  also  prepare  wills,  carry  out  liquidations  of  the 
estates  of  deceased  persons,  and  negotiate  sales  of  real 
or  personal  property  by  auction  or  by  private  contract, 
except  when  such  sales  as  regards  realty  are  ordered 
to  take  place  by  a  judicial  decision.  In  the  latter  case 
the  sales  are  conducted  by  avouSs  before  the  Tribunal 
Civil. 

Eegistrar  {Orcffier). 

Attached  to  every  jurisdiction  is  a  Registrar  (greffier)^ 
a  public  officer  charged  with  assisting  the  Judges  ih  their 
duties,  inscribing  their  decisions  in  the  registers,  keep- 
ing the  minutes  and  delivering  copies  of  the  same. 
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CHAPTER   II. 
Of  the  procedure  before  the  tribunals 

OF   commerce. 

A  plaintiff  can,  by  aasignation  or  writ,*  call  upon  the 
defendant  to  enter  an  appearance  in  the  Tribunal  of 
Commerce  within  twenty-four  hours,  such  defendant 
being  a  trader,  residing  within  a  radius  of  five  m^ria- 
metres  from  the  place  in  which  the  Tribunal  is  held 
whence  the  writ  is  issued.  The  time  is  increased  by  one 
day  for  each  five  myriametres  of  distance. 

As  regards  defendants  residing  out  of  France,  the 
delays  are  governed  by  Article  73  of  the  Code  do 
Procedure,  as  follows : — 

"If  the  party  sued  reside  abroad,  the  time  is  one 
month  for  defendants  residing  in  Corsica,  Algeria,  the 
British  Isles,  Italy,  the  Low  Coimtries,  or  the  States 
adjoining  France ; 

"  Two  months  for  those  residing  in  the  other  States, 
either  of  Europe,  or  of  the  coasts  of  the  Mediterranean, 
or  of  the  Black  Sea ; 

"  Five  months  for  those  residing  out  of  Europe  and 
within  the  Stitdts  of  Malacca,  the  Sunda  Islands,  and 
Cape  Horn. 

"  Eight  months  for  those  residing  beyond  the  Straits 
of  Malacca,  the  Sunda  Islands,  and  Cape  Horn. 

"  The  above  delays  are  doubled  for  places  beyond  the 
seas  in  case  of  maritime  war.'' 

Pursuant  to  Article  418  of  the  Code  de  ProcSdtire,  "  in 
maritime  actions,  where  certain  of  the  parties  have  no 

*  See  page  45,  as  to  the  enregistrement  duty,  whiohj  in  some  cases, 
must  be  paid  before  the  begimiing  of  the  proceeding. 
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domicile,  and  in  actions  for  payment  of  stores,  victuals, 
and  repairs  furnished  to  a  vessel  about  to  sail,  and  in 
similar  urgent  cases,  a  writ  can  be  issued  calling  upon 
the  parties  to  appear  at  a  day's  or  an  hour's  notice,  with- 
out an  order  of  the  Court,  and  judgment  by  default  can 
be  immediately  signed." 

"  All  writs  served  on  board  ship  upon  the  party  sued 
are  valid."     (Article  419,  Code  de  Procedure.) 

"  The  plaintiff  can  in  mercantile  actions,  sue  at  his 
option,  before  the  Tribunal  of  the  domicile  of  the  defend- 
ant ;  or  before  the  Tribunal  of  the  district  in  which  the 
promise  was  made  and  the  goods  delivered ;  or  before  the 
the  Tribunal  of  the  district  in  which  payment  should 
have  been  made."     (Article  420,  Code  de  Procedure.) 

"  The  parties  must  appear  in  person,  or  obtain  the 
services  of  a  substitute  appointed  by  special  procura- 
tion" 

"Plaintiffs  being  foreigners  are  not  called  upon  in 
commercial  suits  to  give  security  for  the  costs  and 
damages*  to  which  they  may  be  condemned,  even 
when  the  claim  is  brought  before  a  Tribunal  Civil,  in 
places  where  Tribunals  of  Commerce  do  not  exist." 
(Article  423,  Code  de  Procedure.) 

Upon  the  day  named  in  the  writ,  the  case  is  called  on 
before  the  Tribunal,  and,  unless  it  be  an  urgent  matter, 
is  adjourned  for  a  week  or  a  fortnight,  and  from  time  to 
time  again  successively  adjourned  for  the  same  period 
until  it  comes  on  in  its  turn  to  be  argued.t 

If  one  of  the  parties  die  before  the  defendant  has  put 
in  his  defence,  the  suit  must  be  continued  in  the  name  of 
his  legal  representatives,  but  if  the  defence  has  been  put 

*  The  defendant  can,  when  the  action  brought  against  him 
causes  him  damage  or  prejudice,  petition  the  Tribunal  to  condenm 
the  plaintiff  in  damages  for  such  nrrongf  ul  action. 

t  As  the  same  Judges  only  sit  on  certain  days  of  the  we^  ^ 
causes  are  always  adjourned  either  for  seven  or  fourteen  day^  * 
order  to  be  again  referred  to  the  same  Judges.  '  ^ 
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in  previously  to  the  deceasie,  judgment  can  be  given  with- 
out the  proceedings  being  amended  by  substituting  their 
names. 

In  commercial  suits  all  descriptions  of  evidence  estab- 
lished by  the  Code  Cml,  are  admitted,  as  well  as  evidence 
specially  relating  to  mercantile  dealings,  such  as  trade 
books,  correspondence,  invoices,  etc.* 

Certain  modes  of  proof  laid  down  by  the  Code  Civil 
have,  however,  been  relaxed  when  applied  to  commercial 
suits;  thus,  in  the  cases  of  deeds  sous  seings privis,  it  is 
not  necessary  to  their  validity  according  to  commercial 
law  (as  it  is  in  civil  law)  that  as  many  copies  of  the 
deed  be  executed  as  there  are  parties  taking  distinct 
interests  under  it. 

According  to  the  civil  law,  third  persons  against  whom 
a  deed  is  put  in  evidence  to  which  they  are  not  parties, 
can  refuse  to  admit  its  date  unless  under  one  of  the  three 
following  circumstances,  viz.,  registration,  decease  of  one 
of  the  parties,  merger  of  the  contents  of  the  deed  by  a 
subsequent  execution  of  an  aote  authentique  embodying 
its  substance-t  But  a  Judge  adjudicatiug  in  a  commer- 
cial suit  can  assign  a  fixed  date  to  a  deed  sous  seings 
privA  in  regard  to  third  parties,  although  none  of  the 
formalities  prescribed  by  the  Code  Civil  be  complied  with. 
Again,  in  commercial  matters  the  Judge  has  generally  the 

*  In  civil  cases  oral  evidence  is  not  admitted  unless  the  amount 
in  dispute  be  under  150  francs,  or  unless  there  exist  a  commence- 
ment of  written  proof.  In  other  cases  written  evidence  is  alone 
admissible. 

t  Thus,  when  for  instance  a  creditor  seizes  land  of  his  debtor,  if 
such  land  be  let  and  if  the  lease  be  not  registered,  the  creditor  can 
refuse  to  recognise  the  lease,  and  can  contend  that  such  lease  was 
granted  subsequently  to  the  seizure,  and  the  date  the  lease  pur- 
ports to  bear  cannot  be  pleaded  against  him.  In  the  same  manner, 
if  a  creditor  seizes  the  personalty  of  his  debtor  the  latter  cannot 
plead  that  he  has  sold  it  to  a  third  party,  unless  the  document 
setting  out  such  alleged  sale  have  been  registered  prior  to  the 
seizure. 
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power  to  admit  evidence  by  witnesses,  and  can  even  base 
his  decision  upon  mere  probabilities.  Neither  of  the 
parties  is  compelled  to  produce  or  admit  all  the  docu- 
ments in  his  possession  relating  to  the  matter  in  question. 
Each  can  select  and  bring  forward  the  evidence  he 
chooses.  If  the  Tribunal  concludes  that  one  of  the 
parties  designedly  withholds  an  important  docuihent,  it 
can  base  its  decision  upon  taking  into  consideration  such 
secretion.  The  usual  interlocutory  proceedings  customary 
in  English  procedure  relating  to  discovery  are  unknown 
in  France. 

The  statements  of  claim  and  defence,  or  their  equi- 
valents in  French  procedure  can  be  amended  up  to  the 
time  the  case  comes  on  for  argument  in  Court.  It  is  a 
principle  that  all  the  documents  upon  which  the  respec- 
tive parties  intend  to  rely  in  support  of  their  cases,  must 
be  communicated  to  the  opposite  side,  previous  to  the 
hearing,  but  in  practice  the  above  rule  is  often  infiringed. 
If  the  claim  relate  to  a  multiplicity  of  matters  re- 
quiring to  be  established  by  the  production  of  books, 
correspondence,  or  by  the  evidence  of  witnesses,  the 
Tribunal  can  appoint  an  arbUre,  before  whom  the  parties 
must  attend  and  prove  their  case. 

When  he  has  received  the  explanations  of  the  parties, 
inspected  the  correspondence,  and  heard  the  witnesses, 
he  draws  up  a  report  setting  out  all  the  facts  of  the  case, 
and  presents  the  same  to  the  Tribimal.  This  document 
contains  the  arguments  upon  which  each  of  the  parties 
has  based  his  claim  or  defence,  and  the  arbitre  further 
gives  his  opinion  as  to  the  terms  in  which  judgment 
should  be  delivered. 

The  fees  of  the  arbitre  are  payable  by  the  plaintiff  at 
the  outset,  but  they  are  charged  in  the  end  to  the  losing 
party,  together  with  the  general  costs. 

When  the  report  of  the  arbitre  is  drawn  up,  it  is  de- 
posited and  filed  in  the  ofiices  of  the  Court  {greffe). 
Either  of  the  parties  can  move  the  Court  that  the 
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Teport  be  brought  up  and  judgment  given  according  to 
its  tenor. 

At  the  day  fixed  by  the  writ  the  report  is  opened  by 
the  officer  of  the  Court  (greffier),  and  as  soon  as  the  cause 
is  reached  it  is  argued  before  the  full  Tribunal,  when 
judgment  is  given. 

It  sometimes  happens  that  the  case  has  not  been 
sufficiently  gone  into  before  the  arbitre  ;  in  this  event  the 
Tribunal  refers  it  again  to  one  of  the  Judges  of  the 
Tribunal  for  examination,  who  after  summoning  the 
parties  to  attend  before  him,  tenders  a  further  verbal 
report,  upon  which  judgment  is  given  without  further 
argument. 

The  unsuccessful  party  is  condemned  in  the  costs,  but 
such  costs  include  only  stamp  duties,  registration  and 
Court  fees  and  huiasiers*  expenses.  Counsel's  fees  are  not 
included.  Each  party  in  an  action  has  invariably  to 
bear  his  own  Counsel's  fees,  whatever  may  be  the  result 
of  the  litigation. 

"  If  the  plaintiff  does  not  appear  upon  the  day  named 
in  the  writ,  the  Tribunal  will  give  judgment  by  default 
against  him,  and  decide  against  his  claim.  If  the 
defendant  fails  to  appear,  as  above,  judgment  by  default 
will  be  entered  against  him,  and  the  claim  of  the 
plaintiff  will  be  allowed,  if  proved. 

"  Judgments  by  default  must  be  executed  within  six 
months  of  their  date;  otherwise  they  become  void." 
(Cod.  Proc,  Art.  156). 

*'  If  the  judgment  by  default  is  given  against  a  party 
having  appeared,  but  having  refused  to  plead,, no  appli- 
cation ibo  set  aside  the  same,  can  be  received  after  eight 
days  from  the  signification  of  such  judgment,  viz., 
after  service  of  notice  of  the  judgment  upon  the  party 
against  whom  the  same  has  been  rendered ;  this  default 
is  called  '  d^/atU  /ante  de  conclure,* "  (Cod.  Proc,  Art 
436.) 

If  the  judgment  is  given  against  a  party  for  non- 
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appearance,  he  can  apply  to  set  aside  the  same  within 
any  time  up  to  the  issuing  of  execution. 

"  The  judgment  is  reputed  to  be  executed  when  the 
goods  seized  have  been  sold,  or  when  the  seizure  of  real 
property  is  notified  to  the  debtor,  or  when  the  costs, 
of  defence  have  been  paid,  or  when  through  any 
act  the  defendant  has  admitted  the  existence  of  the 
judgment. 

"  An  application  to  set  aside  the  judgment  by  default,, 
called  'opposition/  suspends  execution,  unless  execution 
be  ordered  to  issue  notwithstanding  opposition^*  (Cod. 
Proc.,  Art.  159.) 

If  the  plaintiff  allows  three  consecutive  years  to  elapse 
without  taking  any  further  steps  to  obtain  judgment, 
the  defendant  can  plead  that  the  proceedings  have  be- 
come barred.  In  this  case  the  entire  proceedings  are 
annulled,  but  the  plaintiff  can  recommence  the  action. 
If  after  the  expiration  of  the  three  years  the  plaintiff 
does  some  act  of  procedure  towards  obtaining  judgment 
before  the  defendant  has  availed  himself  of  the  plea  of 
prescription,  a  further  period  of  three  years  must  elapse 
without  any  further  steps  being  taken  by  him  before 
the  defendant  can  plead  ihe  statute.  A  plaintiff  can  thus 
indefinitely  avoid  the  above  rule. 

When  a  plaintiff  neglects  to  proceed  to  trial,  the 
defendant  can  bring  the  case  before  the  Court  and  obtain 
judgment  by  default  in  his  favour.  Such  a  judgment  is 
termed  a  (Ufaut  congi. 

No  appeal  lies  from  a  judgment  of  the  Tribunal  of 
Commerce,  unless  the  amount  in  dispute  exceeds  1,500 
francs  (£60). 

Appeals  must  be  made  from  jugements  contradictoires 
within  two  months  from  the  date  of  signification  of  the 
same  at  the  domicile  of  the  losing  party.  As  regards, 
appeals  from  judgments  by  default,  the  time  runs  from 
the  date  when  opposition  can  no  longer  be  received. 

The  respondent  can  nevertheless  himself  also  appeal 
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from  the  preceding  judgment  at  any  dtage  of  the  appeal 
proceedings,  even  if  he  should  have  served  notice  of  the 
judgment  upon  the  opposite  party  without-  reserve. 
(Cod.  Proe,  Art.  443.) 

Parties  resident  out  of  France  have  further  time  to 
appeal  beyond  the  two  months  above  stated. 

The  delays  in  these  cases  are  governed  by  Article  73 
mentioned  mpra.* 

Tribunals  of  Commerce  can  order  that  execution  issue 
upon  their  judgments,  notwithstanding  appeal,  and 
without  giviQg  security,  when  the  claim  is  proved  by 
documents  which  have  been  unchallenged,  or  by  a  prior 
and  final  judgment.  In  other  cases  execution  cannot 
issue,  as  above,  unless  security  be  given,  or  the  party 
issuing  execution  prove  his  solvency  to  the  satisfaction 
of  the  Court.     (Cod.  Proc,  Art  439.) 

In  the  event  of  dispute  as  to  the  solvency  of  the 
party  seeking  to  issue  provisional  execution,  or  of  the 
surety  produced  by  him,  the  Tribunal  decide3  thereon  by 
a  further  judgment.  The  object  of  the  law  is  easily  to 
be  understood.  Provisional  execution  was  introduced 
by  the  Code  to  prevent  appeals  being  made  simply  to 
gain  time,  but  on  the  other  hand,  it  was  expedient  to 
provide  for  cases  in  which  judgments  were  reversed  on 
appeal,  and  for  the  restitution  of  the  amount  recovered 
by  the  party  having  issued  execution,  notwithstanding 
the  appeal.  It  was  with  the  object  of  securing  such  re- 
payment that  the  furnishing  of  security  at  the  time  of 
issuing  provisional  execution  was  enacted. 

Appeals  from  all  judgments  rendered  by  Tribunals 
of  First  Instance  or  Courts  of  Appeal  can  be  carried  to 
the  Coiut  of  Cassation.  The  periods  within  which  such 
appeals  must  be  instituted  are  set  out  in  the  Law  of 
3rd  June,  1862,  Articles  1  to  5,  as  follows :— "  The  time 
for  appealing  to  the  Court  of  Cassation  is  within  two 

*  There  exist  a  few  exceptions  for  the  periods  above  fixed  as  in 
bankrnptcy. 
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months  from  the  date  of  the  '  signification '  of  the  decision 
appealed  against  being  served  personally,  or  at  the  domi- 
cile of  the  opposite  party." 

As  regards  appeiJs  fix)m  judgments  rendered  by  de- 
fault, the  time  for  appealing  to  the  Court  of  Cassation 
does  not  commence  to  run  until  "opposition**  to  such 
judgment,  or  appeal  before  the  Court  of  Appeal  is  no 
longer  admissible. 

Article  5  of  the  above  Law  enacts  that  when  the 
plaintiffs  or  defendants  reside  out  of  France,  the  periods 
for  appealing  to  the  Court  of  Cassation  are  increased, 
pursuant  to  the  provisions  of  Article  73  of  the  Code  of 
Procedure  above  cited. 
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CHAPTER  III. 

Of  CONSERVATORY  AND   COERCIVE  MEASURES  TO  OBTAIN 
PAYMENT  OF  DEBTS. 

§  1.— CONSERVATORY  MEASURES. 

The  conservatory  measures  which  the  creditor  can  take 
<liffer  according  to  the  nature  of  the  documents  upon 
which  his  claim  is  based. 

let.  It  may  happen  that  he  does  not  possess  any 
formal  admission,  signed  by  the  debtor,  of  his  claim, 
which  therefore  can  only  appear  from  invoices,  cor- 
respondence, or  parol  evidence. 

2nd.  The  claim  may  be  based  upon  an  agreement 
•executed  between  the  parties  themselves,  without  the 
intervention  of  a  notary.  Such  a  document  is  called  in 
French  "  Sons  seing  pnv^"  from  "  seing"  an  old  word 
signifying  signature.  It  difiers  from  notarial  documents, 
which  are  called  public  documents,  because  such  are 
executed  in  the  presence  of  two  notaries,  or  of  one  notary 
and  two  witnesses. 

3rd.  The  claim  can  appear  from  an  executory  notarial 
deed,  or  from  a  final  judgment. 

A  notarial  deed  is  a  contract  voluntarily  signed  by 
the  parties  before  two  notaries,  or  before  one  notary 
and  two  witnesses.  Such  a  deed  has  the  same  effect 
as  a  judgment.  The  creditor  can  sue  his  debtor,  and 
issue  execution  upon  his  property  by  virtue  of  such  a 
deed ;  it  is  for  this  reason  that  a  notarial  deed  is  called 
an  acte  ^xecutoire,  or  acte  publique,  or  acte  authentique. 
The  qualification  of  acte  ixecutoire  applies  also  to  judg- 
ments. 

c  2 


Digitized  by 


Google 


20  PRELIMINARY  CHAPTERS* 

I.  If  a  creditor  only  possess  in  relation  to  his  daim^ 
invoices  or  correspondence,  and  if  he  be  aware  of  the 
easistence  of  moneys  owing  to,  or  property  or  securities, 
belonging  to  his  debtor,  in  the  possession  of  third  parties, 
he  can  apply  to  the  President  of  the  Tribunal  Civil  for 
authority  to  attadi  such  debts,  property,  or  securities. 
He  can  also,  but  only  in  the  event  of  his  debtor  not 
having  a  fixed  domicile,  or  not  residing  in  his  own  fur- 
nished residence,  or  if  he  resides  in  a  furnished  apart- 
ment, obtain  from  the  President  an  order  to  seize  the 
personal  property  which  the  debtor  may  have  with  him, 
such  as  trunks,  linen,  jewels,  or  other  property.  Such  a 
seizure  is  called  "  misie  foraineJ* 

The  creditor,  should  his  debtor  happen  to  die,  has  the 
right  to  have  seals  placed  by  the  Justice  of  Peace  upon 
his  personal  property,  and  upon  books  and  registers. . 
belonging  to  the  estate,  wherever  they  may  be  found. 

If  the  claim  is  based  upon  a  notarial  deed  or  a  judg- 
ment, the  creditor  can  claim  to  have  seals  affixed,  without 
obtaining  authorisation ;  but  if  he  only  possesses  a  deed 
80U8  Beings  privis,  he  must,  before  affixing  the  seals,  obtain 
an  order  of  the  President  of  the  Tribunal. 

The  heir  has  the  same  right  upon  the  property  of  hia 
ancestor,  which  arises  from  his  capacity^as  heir,  and  with- 
out it  being  necessary  for  him  to  obtain  the  authorisation 
of  the  President. 

II.  If  the  creditor  holds  a  deed  sous  seings  privds,  he 
does  not  require  to  apply  to  the  President  to  serve, 
the  attachment  upon  the  property  of  his  debtor.  It  is 
sufficient  for  him  to  register  his  document  of  title,  and 
by  virtue  of  such  registration  a  huissier  can  lodge  the 
attachment. 

This  latter  position  of  the  creditor,  which  at  first  sight 
appears  to  be  more  fisivourable  than  the  previous  one^ 
since  it  is  not  submitted  to  the  discretion  of  the  Presi- 
dent, presents  in  reality  greater  objections.  In  fact,  the 
registration  of  a  document  establishing  a  claim  is  gene-^ 
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Tally  very  costly  *  and  it  may  happen  that  the  creditor 
hesitates  to  risk  the  outlay  of  such  registration  of  the 
debt ;  but  he  can,  however,  as  in  the  present  case,  obtain 
from  the  President  the  authority  to  serve  an  attachment 
or  to  affix  the  seala 

Apart  from  the  attachment,  the  Baisie-foraine,  and  the 
placing  of  the  seals,  in  the  cases  above  described,  a 
creditor  who  does  not  possess  a  judgment  or  notarial 
deed,  establishing  his  claim,  can  do  nothing  against  his 
debtor  beyond  proceeding  against  him  to  obtain  judg- 
ment in  the  ordinary  way. 

There  exists  in  the  Code  of  Procedure  a  conservatory 
measure  which  the  law  places  at  the  disposal  of  the  plain- 
tiff, viz.,  an  attachment  pursuant  to  a  protested  Bill  of  Ex- 
change— ^but  in  consequence  of  a  custom  lately  prevailing 
in  Paris,  the  President  of  the  Tribunal  refuses  systemati- 
cally to  authorise  such  attachment,  therefore  the  provision 
above  mentioned  is  rendered  nugatory  for  the  present 

It  may  happen  that  after  having  instituted  various 
proceedings  to  secure  his  claim,  the  creditor  receives  frt)m 
his  debtor  propositions  for  settlement,  viz. :  to  grant  time 
for  payment  and  to  receive  security. 

The  following  are  the  guarantees  which  a  debtor  may 
offer : — 

1st.  A  Pledge  or  Hypothecation  of  Personal  Property. — 
K  the  parties  are  traders,  or  if  the  claim  in  respect  of 
which  tiie  pledge  is  given  is  commercial,  the  pledge  can 
be  contained  in  a  simple  letter,  or  in  an  entiy  in  books,  or 
in  any  other  form.  The  law,  however,  requires  that  the 
pledge  conveyed  as  security  should  not  remain  in  the 
possession  of  the  debtor.  It  must  either  be  handed  to 
the  creditor  or  to  a  third  party. 

If  the  pledge  is  given  in  relation  to  a  Civil  claim,  it 
must,  in  order  to  be  valid,  be  proved  by  a  notarial  deed 
or  by  an  agreement  sous  aeinga  prit^a,  executed  in  as 

*  See  page  43  :  Dalies  payable  to  the  Gtoyemment  for  Regis- 
tration fees. 
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many  copies  as  there  are  parties  thereto,  and  regbtered ;  ^ 
and  if  the  security  given  consists  of  a  daim  against  a 
third  person,  or  of  an  obligation  to  bearer,  it  is  necessaiy 
that  tiie  deed  after  having  been  registered  should  be 
notified  to  the  debtor  owing  the  debt  transferred,  or  to 
the  Company  which  issued  the  obligations. 

2nd.  A  Mortgage  of  Beat  Property. — ^In  this  case  the 
contract  must  be  made  before  a  notary. 

3rd.  The  OuaratUeeofa  Tfiird  Person. — Such  aguarantee 
can  be  given  by  a  simple  letter,  or  by  admission  upon 
stamped  paper.  It  is  valid  in  either  case,  but  if  it  has 
not  been  made  upon  stamped  paper,  and  in  case  it  be 
necessary  to  produce  it  before  the  Court,  a  fine  is  pay- 
able, and  double  duty. 

A  guarantee  can  be  given  in  two  ways,  viz. : — ^A  simple 
guarantee,  or  a  joint  and  several  guarantee. 

If  a  guarantee  is  not  stated  to  be  joint  and  several,  it 
is  reputed  to  be  simple  only. 

These  two  kinds  of  guarantee  differ  much  from  each 
other.  A  party  having  only  given  a  simple  guarantee 
cannot  be  sued  by  the  creditor  until  he  has  exhausted  all 
the  means  which  the  law  allows  him  to  compel  his 
original  debtor  to  pay. 

When,  on  the  contrary,  the  guarantee  is  joint  and 
several,  the  creditor  can,  at  his  choice,  sue  either  the 
proper  debtor  or  the  surety. 

The  most  convenient  form  for  the  creation  and  proof 
of  a  joint  and  several  guarantee  consists  in  the  debtor 
making  a  promissoiy  note,  which  is  endorsed  by  the 
guarantor  of  the  loan ;  but  these  means  should  not  be 
adopted  if  the  creditor  holds  a  judgment,  or  a  notarial 
deed,  or  a  privileged  claim  :t  because,  in  this  case  a 
novation  takes  place  in  regard  to  the  original  claim » 
and  the  creditor  loses  the  advantages  originally  attach^ 
ing  thereto. 

*  See  page  43,  on  R^gistratioii  Duties. 

t  See  the  enumeration  of  Privileged  Debts,  page  28. 
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Lastly,  it  may  happen  that  the  debtor,  not  being  able 
to  pay  in  cash,  offers  to  transfer  in  payment  a  part  of 
his  assets,  either  personalty  or  realty. 

The  deed  of  transfer  may  be  made  either  in  the  notarial 
form,  or  by  an  agreement  sous  aeings  privi^  of  which 
as  many  copies  must  be  executed  as  there  are  parties ; 
and  in  order  to  give  it,  as  regards  third  parties,  a  fixed 
date,  it  must  be  registered  (enregistr^. 

If  a  claim  against  a  third  person  be  assigned,  the  deed 
of  transfer  must  be  notified  to  the  debtor  of  the  claim 
which  is  transferred. 

K  it  relate  to  real  property  the  deed  must  be  registered 
(enregistrS)  at  the  Bureau  des  hypothiques. 

If  at  any  time  a  party  receives  from  a  debtor,  being  a 
trader,  a  pledge  or  mortgage,  or  transfer  of  a  part  of  his 
assets  in  payment,  he  must  bear  in  mind  that  if  at  a 
future  time  such  debtor  be  declared  bankrupt,  and 
should  the  adjudication  of  bankruptcy  fix  the  com- 
mencement of  the  bankruptcy  as  taking  place  at  a 
period  previous  to  the  date  of  such  transfer,  all  such 
deeds  become  void  and  of  no  effect  by  law,  and  a  creditor 
having  received  property  pursuant  thereto  must  hand 
it  over  to  the  syndic.  (See  the  Chapter  on  the  Law  of 
Bankruptcy.) 

III.  If  the  claim  is  based  upon  a  litre  ixieutoire,  viz. : 
if  it  is  proved  by  a  document  executed  before  a  notary, 
or  if  it  arises  from  a  judgment,  the  creditor  has  no  need 
to  have  recourse  to  conservatory  measures — ^the  document 
which  he  holds  is  sufficient  to  issue  execution  imme- 
diately against  his  debtor.  He  can,  without  any  further 
order,  exercise  all  modes  of  pressure  which  are  permitted 
by  law  against  his  debtor,  viz. : — 

He  can  seize  all  the  goods  or  securities  belonging  to 
his  debtor  in  the  hands  of  third  parties,  and  obtain 
an  order  of  the  Tribunal  transferring  the  property 
therein  to  him,  in  the  case  of  the  property  attached  con- 
sisting of  cash,  or  an  order  of  sale  if  the  same  consist  of 
securities  or  other  personalty. 
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He  can  also  seize  the  debtor's  personal  and  real  pro- 
perty being  in  the  possession  of  the  debtor. 

He  can  likewise,  in  the  event  of  his  daim  being  based 
upon  a  judgment  or  a  judicial  decision,  register  a  lien 
upon  all  the  real  property  of  the  debtor,  present  and 
future. 

A  Uen  upon  his  future  property  cannot  be  volun- 
tarily agreed  to  by  the  debtor,  and  consequently  such  a 
charge  cannot  be  entered  pursuant  to  a  notarial  deed. 
A  lien  upon  real  property,  existing  at  the  time  being, 
can  alone  be  given  in  such  manner. 


§   2.— EXECUTION  OF  JUDGMENTS  AND  NOTARIAL  DEEDS. 

The  conservatory  measures  which  we  have  described 
in  the  preceding  section,  allow  the  creditor  to  prevent 
his  debtor  from  disposing  of  the  property  attached  by 
them,  but  they  do  not  permit  the  creditor  to  sell  or  to 
receive  the  price  of  the  proceeds  of  the  sale.  The 
property  of  debtors  can  only  be  sold  by  means  of  what 
is  called  "  saisie  Sxdcution/'  as  applying  to  personal  pro- 
perty, or  "  saisie  rielie,*'  as  applying  to  real  property. 

In  order  to  obtain  these  two  sorts  of  seizure,  the 
creditor  must  be  provided  with  a  notarial  deed,  or 
with  a  judgment.  We  have  already  described  the  pro- 
cedure which  must  be  followed  to  obtain  a  judgment 
before  the  Tribunal  of  Commerce.  When  such  a  judg- 
ment has  been  given,  it  may  happen  that  the  execu- 
tion thereof  may  be  suspended,  if  the  debtor  lodges 
opposition  or  appeals:  but  any  conservatory  measures 
which  the  creditor  may  have  been  able  to  take  between 
the  time  when  the  judgment  has  been  given  and  when 
the  debtor  lodged  opposition  or  appeal,  remain  in  force 
until  final  judgment.  Thus,  attachments  and  seizures  of 
real  property  which  have  been  lodged,  remain  in  force 
until  the  termination  of  the  proceedings. 

When  once  an  opposition  or  an  appeal  has  been  entered, 


Digitized  by 


Google 


MEASURES  TO  OBTAIN  PAYMENT  OF  DEBTS.  25 

no  conservatory  measure  can  be  taken,  nor  execution 
issued;  but  in  the  case  of  appeal,  a  creditor  having 
obtained  judgment  in  his  favour  can  issue  execution 
nevertheless,  upon  giving  security  if  so  authorised  by  the 
judgment. 

If  a  creditor  could  issue  execution  upon  a  judgment 
after  appeal  being  entered,  and  notwithstanding  such 
appeal,  it  might  happen  that  the  Court  of  Appeal  might 
reverse  such  judgment  after  execution  and  after  payment 
by  the  debtor ;  and  if  the  creditor  happened  to  be  in- 
solvent, the  party  condemned  by  the  judgment  of  the 
Tribunal  of  First  Instance,  and  who  had  gained  the  case 
in  the  Court  of  Appeal,  would  not  be  able  to  recover  the 
amount  paid  by  him  pursuant  to  the  proceedings  enforced 
against  him  after  the  judgment  in  the  Court  of  First 
Instance.  In  order  to  prevent  such  inconvenience,  the 
Law  compels  the  party  having  gained  his  case  in  the 
Tribunal  of  First  Instance,  and  who  wishes  to  issue 
execution  upon  his  judgment  notwithstanding  appeal, 
to  give  security,  viz.,  to  deposit  in  the  Came  dea  DSpSts 
et  Cofisignations  a  sum  of  money  equal  to  that  which 
he  claims  to  be  paid  by  the  defendant,  or  furnish  the 
security  of  a  person  of  well-known  solvency,  who  wiU 
bind  himself  jointly  and  severally  to  reimburse  the 
amount  of  the  judgment  in  the  event  of  the  debtor 
succeeding  upon  appeal. 

When  a  party  can  satisfy  the  Tribunal  that  his  sol- 
vency is  sufficient,  he  can  be  dispensed  from  giving 
security,  but  in  practice  the  Tribunal  rarely  recognises 
such  solvency,  and  it  requires  that  whatever  the  monetary 
position  of  the  creditor  may  be,  he  must  nevertheless 
give  security. 

In  the  following  case,  the  party  having  gained  the 
suit  in  the  first  instance,  can  issue  execution,  notwith- 
standing appeal,  and  without  furnishing  security,  viz. : — 

When  the  Tribunal,  by  its  judgment,  formally  autho- 
rises this  to  be  done,  and  when  the  daim  is  based  upon 
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a  document  the  existence  of  which  is  not  disputed,  or 
upon  a  prior  final  judgment  In  other  cases  provisional 
execution  can  only  be  ordered  upon  condition  of  security 
being  furnished  or  the  applicant  proving  his  solvency  to 
the  satisfaction  of  the  Tribunal 

Property,  when  seized,  is  sold  by  public  auction. 

In  the  case  of  personalty,  the  sales  are  conducted  by 
commisaaires-priseurs,  after  proceedings  which  last  about 
fifteen  days. 

If  the  property  seized  is  realty,  it  must  be  sold  at  the 
Palais  de  Jmike,  by  atxniis,  after  a  procedure  requiring^ 
between  three  and  four  months. 

The  periods  for  issuing  executions  above  mentioned, 
are  thus  fixed  by  the  Ck)de,  but  the  President  of  the 
Tribunal  has  the  right  to  grant  to  the  debtor  further 
delays,  in  the  case  of  his  paying  moneys  on  account,  and 
proving  that  he  has  done  all  in  his  power  to  pay 
the  daim.  The  President  of  the  Tribunal  makes  full 
use  of  this  right  in  all  cases  in  which  he  considers 
that  the  interests  of  the  creditor  are  not  compromised 
thereby. 

In  regard  to  seizures  of  real  property,  the  Tribunal 
has  also  the  right  to  grant  the  debtor  a  certain  exten- 
sion of  time,  during  which  the  procedure  is  suspended. 
Such  extension  is  granted  when  the  debtor  proves  that 
he  is  on  the  point  of  receiving  the  necessary  funds  to 
pay  his  creditor,  and  also  when  the  interests  of  the 
creditor  are  not  compromised  by  the  delay  accorded  by 
the  Tribunal. 

When  the  debtor  is  sued  for  payment  of  a  sum 
greater  than  he  admits  to  be  owing,  he  can  tender 
the  amount  he  admits  to  his  adversary.  If  such 
tender  be  refused,  he  can  pay  the  amount  into  the  Caisse 
des  Dip6tB  et  Consignations,  and  he  can  also  institute  pro- 
ceedings to  obtain  an  order  that  the  action  be  stayed 
xmtil  it  be  decided  whether  his  tender  is  sufficient 
or  not. 
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It  may  sometimes  happen  that  the  property  seized, 
instead  of  belonging  to  the  debtor,  belongs  to  a  third 
party.  In  this  case,  the  latter  has  the  right  to  summons 
the  party  seizing  before  the  Tribunal,  to  have  it  declared 
that  such  property  was  wrongfully  seized,  and  to  es- 
tablish his  right  thereto.  Such  proceedings  are  called 
"  demande  en  revendicaUonr 

The  party  having  seized  is  compelled  to  suspend  his 
proceedings  until  the  Tribunal  has  decided  upon  the 
question  as  to  whether  the  claim  of  revendkaUon  is  well 
founded  or  not. 

When  the  personalty  or  realty  of  the  debtor  has  been 
sold  and  converted  into  money,  if  the  creditor  who  has 
made  such  sale  is  not  acting  with  any  other  creditor,  he 
can  receive  the  produce  of  the  sale ;  but  it  more  frequently 
happens  that  the  debtor  whose  property  has  been  sold 
has  more  than  one  creditor;  in  such  a  case,  the  moneys 
realised  by  the  sale  must  be  divided  equally  between  the 
creditors,  in  proportion  to  the  amount  of  their  claims, 
whether  they  took  part  in  the  proceedings  or  not ;  but 
such  creditors  must  serve  notices  of  their  claim  upon  the 
official  by  whom  the  sale  was  made,  before  the  proceeds 
thereof  have  been  handed  to  the  creditor  who  issued  the 
execution.  This  principle,  however,  is  subject  to  various 
exceptions,  thus — when  the  moneys  arise  from  the  sale 
of  real  property,  if  there  are  mortgage  creditors,  such 
creditors  are  paid  in  their  order;  if  the  moneys  arise 
from  a  sale  of  personal  property,  secured  creditors  in  this 
case  can  exist,  and  there  are  also  certain  creditors  who, 
from  the  nature  of  their  claims,  are  considered  privi* 
leged  according  to  law. 

Apart  from  the  secured  and  privileged  creditors,  all 
the  other  creditors  rank  equally  as  regards  their  claims. 

In  no  case  does  the  fact  of  one  creditor  having  been 
the  first  to  lodge  an  attachment  upon  a  sum  of  money 
belonging  to  his  debtor,  or  having  been  the  first  to  seize 
his  property,  thereby  give  him  a  priority. 
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It  is  a  principle  of  French  law  that  the  order  of 
priority  in  which  creditors  seeking  payment  from  the 
personalty  of  the  debtor  should  be  paid,  is  independent 
of  the  promptitude  with  which  the  proceedings  have 
been  instituted. 

The  creditors  who  are  considered  privileged  according 
to  law,  from  the  nature  of  their  claims,  must  be  paid  out 
of  the  produce  of  the  sale  of  personal  property  after  the 
secured  creditors,  but  before  the  unsecured.  The  assets 
ore  distributed  in  the  following  order : — 

1.  Legal  expenses. 

2.  Funeral  expenses. 

3.  The  various  expenses  of  the  last  illness,  between 
the  persons  to  whom  such  expenses  are  due. 

4.  The  wages  of  servants  for  the  preceding  year,  and 
such  as  are  due  for  the  current  year. 

5.  Provisions,  and  articles  of  household  use  supplied  to 
the  debtor  and  to  his  feimily,  viz.,  during  the  last  six 
months  as  regards  retail  tradesmen,  such  as  bakers, 
butchers,  and  similar  persons ;  and  during  the  last  year 
as  regards  masters  of  boarding-schools,  and  wholesale 
traders.  {Code  Civil,  Art.  2,101.)  But  it  is  important 
to  observe  that  the  privileges  which  we  have  just 
enumerated  cannot  be  enforced,  except  as  regards  the 
proceeds  of  the  sale  of  objects  which  have  not  in  any 
way  been  appropriated  in  a  special  manner  for  the  pay- 
ment of  any  privileged  debt.  When,  on  the  contrary, 
the  objects  have  been  specially  appropriated  to  the 
guarantee  of  a  certain  debt,  the  proceeds  arising  from 
their  sale  must  be  applied  to  the  payment  of  the  cre- 
ditors to  whom  the  guarantee  belongs,  and  preferably  to 
the  privileged  creditors  above  enumerated. 

The  following  are  the  debts  which  are  specially  gua- 
ranteed by  certain  personal  property,  and  must  be  paid 
in  preference  to  all  other  claims  out  of  the  proceeds 
arising  firom  the  sale  of  such  personal  property,  viz. : — 

The  rent  of  real  property,  by  the  produce  of  the  crop 
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of  the  current  year,  and  the  value  of  all  the  furniture 
contained  in  the  house  or  farm  rented,  as  also  of  all 
relating  to  the  working  thereof.  This  privilege  extends 
to  all  the  rent  due  and  to  become  due;  the  other  cre- 
ditors have  only  the  right  of  reletting  the  house  or  farm 
for  the  remainder  of  the  lease;  but,  nevertheless,  upon 
condition  of  payment  by  them  to  the  proprietor  of  what 
may  still  be  due  to  him.  Bepairs  incumbent  upon  the 
tenant  are  guaranteed  in  the  same  manner  as  the  rent. 
The  following  creditors  are  also  privileged : — 

1.  A  bailee  as  regards  the  proceeds  of  the  sale  of  the 
property  pledged  to  him. 

2.  A  creditor  as  regards  the  value  of  personal  property 
which  he  may  have  preserved  or  improved. 

3.  An  innkeeper,  as  regards  the  effects  which  a  tra- 
veller may  have  brought  with  him  to  his  inn. 

4.  A  carrier,  for  the  expenses  of  transport  and  acces- 
sories upon  the  articles  transported. 

5.  The  vendor  of  movable  goods  who  has  not  been 
paid,  retains  a  preferential  right  to  the  proceeds  arising 
from  the  sale  of  such  objects,  when  seized  and  sold  while 
in  the  possession  of  his  debtor. 

The  vendor  who  has  sold  for  cash  and  who  neverthe- 
less has  not  received  payment,  has  a  right  to  claim  the 
objects  sold,  as  long  as  they  may  be  in  the  possession  of 
the  buyer,  provided  that  such  claim  be  made  within 
eight  days  from  the  delivery  of  the  goods,  and  that  they 
have  not  undergone  any  change  of  form  or  nature. 

Nevertheless,  this  privilege  of  the  vendor  can  only  be 
enforced  after  that  of  the  landlord  of  the  house  into  which 
the  goods  may  have  been  conveyed,  imless  it  be  proved 
that  such  proprietor  was  aware  that  the  goods  did  not 
belong  to  his  tenant. 

Certain  cases  may  arise  in  which  it  may  be  necessary 
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to  order  certain  provisional  measures  to  be  adopted, 
for  instance,  to  appoint  an  expert  to  report  in  urgent 
cases,  such  as  a  wall  which  threatens  to  £Bi,ll,  careless 
execution  of  works,  the  causes  and  consequences  of  a 
fire,  or  of  an  accident.  In  such  a  case  an  application  is 
made  to  the  President  of  the  Tribunal,  who  decides 
whether  it  is  expedient  to  make  the  order.  In  any  case, 
the  order  of  the  President  must  not  prejudice  the  rights 
of  either  of  the  parties.  The  measure  directed  by  him 
can  only  be  taken  in  the  common  interest,  and  at  the 
risks  and  perils  of  the  party  who  fails  in  the  action. 
The  order  made  by  the  President  in  this  case  is  called 
"  ordonnance  de  r^iriy  Such  an  order  can  be  obtained 
in  the  following  cases  : — 

1.  When  it  is  thought  expedient  to  appoint  an  expert 
in  lu'gent  cases  above  described. 

2.  To  appoint  a  sequestrator  or  receiver  to  receive 
from  a  third  party  a  sum  already  attached,  and  to 
deposit  the  same  in  the  Came  des  DipoU  et  Consignations, 

3.  To  appeal  to  the  President  against  an  order  which 
he  may  have  granted  upon  the  simple  petition  of  a 
creditor  to  lodge  an  attachment 

4.  To  obtain  an  order  for  the  carrying  out  of  a 
contract  executed  before  a  notary ;  for  instance,  if  a 
tenant  has  bound  himself  by  notarial  lease  to  abstain 
from  doing  a  certain  thing,  and  if  he  should  infringe 
such  stipulation :  in  this  case  the  riferi  can  authorise 
the  landlord  to  compel  compliance  with  the  clause  of  the 
lease,  and  if  necessary  to  call  in  the  assistance  of  the 
Commissary  of  Police  and  the  *' force  armde" 

Lastly, — ^The  jurisdiction  of  the  rifiris  can  be  used  in 
all  cases  in  which  a  purely  conservative  measure  is 
required,  which  does  not  prejudice  any  right,  and  cases 
in  which  celerity  is  desired,  or  in  the  cases  in  which  it 
is  necessary  to  make  an  order  for  the  carrying  out  of  a 
notarial  deed. 
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CHAPTER    IV. 

Of  the  various  means  of  defence  which  a 
defendant  can  employ. 

The  onm  of  proof  devolves  upon  the  plaintiff, — conse- 
quently the  defendant  has  the  light  to  demand  that 
such  proof  be  fully  established. 

If  the  defendant  has  reason  to  believe  that  the  oppo- 
site party  has  not  sufficient  proof  in  hand  to  estab- 
lish his  claim,  the  defendant's  interest  requires  that 
he  should  insist  on  the  cause  being  argued  before  the 
Tribunal  itself,  and  that  it  should  not  be  referred  to 
an  arbitre.  In  fact,  in  the  argument  of  the  case  before 
the  Court,  the  evidence  which  can  be  admitted  is  limited, 
and  must  consist  above  all  of  written  proofs.  If  the 
plaintiff  is  unprovided  with  the  above  description  of 
evidence,  he  will  be  unsuccessful. 

If,  on  the  contrary,  the  cause  be  referred  to  an 
crbUre,  all  kinds  of  evidence  may  then  be  put  in ;  the 
examination  of  the  opposite  party,  or  of  witnesses,  the 
production  of  books,  documents,  etc.,  are  all  means  of 
which  the  plaintiff  may  then  avail  himself.  His  position 
is  therefore  more  advantageous  than  if  the  cause  had 
been  immediately  referred  to  the  Tribunal. 

It  may,  therefore,  as  we  have  explained,  in  certain  cases 
be  to  the  interest  of  the  defendant  to  prevent  the  case 
being  referred  to  an  arbitrator,  and  to  insist  on  the  Tri- 
bunal having  the  case  argued  upon  the  documents  pro- 
duced at  the  hearing. 

He  cannot,  evidently,  absolutely  oppose  the  sending 
of  the  case  before  an  arbitre,  but  he  may  sometimes 
rely  upon  his  counsel  obtaining  from  the  Tribunal  the 
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permission  to  have  the  case  argued  and  adjudicated  upon 
immediately^  on  the  documents  which  may  be  then  in 
the  possession  of  the  parties. 

When  the  defendant  admits  that  the  claim  is  in  pari 
founded,  he  should,  in  order  to  avoid  being  condemned 
in  costs,  immediately  tender  by  huissier,  in  specie  or 
bank  notes,  the  amount  which  he  acknowledges  to  be 
due  by  him.  He  should  further  tender,  besides  the 
principal  sum,  the  interest  and  expenses  which  may  be 
due.  The  action  is  then  limited  to  the  question  of  ascer- 
taining if  the  tender  which  he  has  made  be  sij^cient. 
In  the  event  of  the  same  being  considered  sufficient^ 
the  plaintiff  is  compelled  to  accept  it,  and  bears  all  ex- 
penses from  the  day  when  it  was  made. 

The  defendant  bears  the  expenses  up  to  the  day  on 
which  he  made  the  tender. 

The  defendant  may  oppose  to  the  plaintiff,  among 
other  pleas,  that  of  a  set-off,  if  he  himself  be  a  creditor 
of  the  adverse  party ;  but  in  order  that  the  set-off  be 
effectively  opposed  it  is  necessaxy  that  the  two  amounts 
of  which  the  adverse  parties  are  reciprocally  creditors 
be  also  fixed,  incontestable  and  accrued  due,  otherwise 
the  plea  of  set-off  cannot  be  admitted. 

The  defendant  can  also  plead  as  a  defence  that  the 
action  is  barred  hj  prescription. 
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CHAPTER  V. 

Of  the  limitation  of  actions,  called  " Prescription" 

The  right  of  ownership  in  property  may  be  acquired 
by  the  simple  fSstct  of  possession  daring  a  certain  period 
of  time. 

In  the  same  maimer,  liaUlity  for  a  debt  may  be  ex- 
tinguished by  the  mere  fact  that  a  certain  period  of 
time  has  elapsed  since  such  debt  was  incurred. 

Ownership  thus  acquired  or  discharge  firom  liability 
thus  obtained,  is  said  to  be  acquired  or  obtained  by 
^' prescription." 

We  will  not  examine  into  this  mode  of  acquiring  the 
right  of  ownership  to  property  by  "prescription,"  as  it 
possesses  but  little  interest  for  foreigners,  who  seldom 
hold  estates  or  property  in  France:  we  shall  only 
explain  the  second  branch  of  the  subject,  that  is  to  say, 
the  discharge  from  liability  by  "prescription" 

Prescription  can  exist,  that  is  to  say,  can  discharge 
from  liability  any  person  or  persons,  and  even  the  State 
(Government). 

Nevertheless  it  cannot  operate  as  between  husband 
and  wife,  nor  as  against  minors. 

The  longest  term  of  "prescription  "  is  thirty  years ;  we 
will  cite  various  cases  of  its  application  in  relation  to 
this  period  of  time. 

The  right  to  institute  any  proceedings  is  limited  to 
thirty  years,  that  is  to  say,  it  cannot  be  exercised  after 
thirty  years,  whether  it  be  question  of  the  recovery 
of  a  debt,  or  of  a  claim  to  or  in  respect  of  any  real 
property. 

The  penalties  pronounced  by  the  Civil  Tribunak  can- 
not be  enforced  after  thirty  years  from  the  day  of 
condemnation. 
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The  commission  or  fees  of  commercial  brokers  upon 
the  operations  with  which  they  may  have  "been  entrusted 
are  barred  after  thirty  years. 

We  will  now  enumerate  the  "prescriptions  "  of  shorter 
term. 

Architects  and  contractors  are  discharged  from  all 
responsibility  ten  years  after  the  completion  of  the 
construction  of  houses  which  they  may  have  built. 
Thus,  after  ten  years,  the  proprietor  of  a  house  which 
should  fall  in  by  reason  of  its  faulty  construction,  would 
have  no  ground  of  action  against  the  architect  or 
builder  thereof 

There  are  in  addition  to  the  foregoing,  "prescriptions  " 
of  even  shorter  duration. 

The  right  to  payment  of  arrears  of  interest,  of  annuities, 
of  alimony  and  maintenance,  of  rent,  and  of  interest  on 
money  borrowed,  becomes  barred  after  five  yeara,  and 
this  *' prescription*'  operates  by  exception  even  as 
against  minors. 

Actions  for  payment  of  bills  of  exchange  and  com- 
mercial securities  are  barred  after  five  years  from  the 
date  of  protest,  or  j&x)m  the  last  act  of  legal  procedure 
which  may  have  followed  the  proWst,  unless  there  has 
been  a  candamnation,  that  is  to  say,  judgment  recovered, 
or  unless  the  debtor  has  recognised  the  debt  by  a  &esh 
acknowledgment. 

Solicitors  (Av(n$&)  cannot,  after  two  years  from  the 
termination  of  any  business,  claim  their  fees  and  expenses 
relating  thereto. 

If  the  business  be  not  terminated  they  have  right  to  a 
delay  of  five  years  fix>m  the  date  of  the  last  act  of  legal 
procedure. 

They  are  in  like  manner  discharged  from  responsibility 
in  respect  of  documents  entinisted  to  them,  after  five 
years  from  the  day  of  the  judgment  in  the  suit  to  which 
such  documents  relate. 

Actions  by  physicians^  surgeons,  and  apothecaries  for 
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their  visits,  their  operations,  or  drugs,  etc.,  supplied  by 
them ; 

Those  of  humiers  for  payment  for  service  of  docu- 
ments; 

Those  of  merchants  for  goods  sold  to  persons  not 
engaged  in  trade ; 

Those  of  schoolmasters  for  the  board  or  lodging  and 
education  of  their  pupils ; 

Those  of  servants  for  their  wages,  when  hired  by  the 
year,  are,  in  each  case,  barred  after  one  year. 

Those  of  professors  giving  lessons  by  the  month; 
those  of  eating-house  keepers,  inn-keepers,  and  hotel- 
keepers  ; 

Those  of  workmen  by  the  day  are,  in  each  case, 
barred  after  six  months. 

But  a  creditor,  against  whom  a  debtor  pleads  these 
*' prescriptions  "  of  five  years,  two  years,  one  year,  or  six 
months,  may  demand  that  such  debtor  affirm  on  oath 
before  the  Tribunal  that  the  debt  has  been  really  paid. 
In  the  case  in  which  a  debtor  is  deceased,  his  widow  or 
his  heirs  may  be  required  to  make  a  declaration  that 
they  are  unaware  that  the  debt  is  due.  If  the  oath  be 
taken,  the  debtor  is  discharged  from  liability;  in  the 
contrary  case  he  is  ordered  to  pay. 

There  is  only  one  case  among  these  short  ^^pre- 
scriptiona"  in  which  the  taking  of  an  oath  cannot  be 
required,  that  is  when  it  regards  annuities,  alimony 
or  maintenance,  rent  or  interest. 

The  creditor  may,  however,  prevent  the  "prescript 
tion  "  from  taking  effect,  by  interruption,  that  is  to  say, 
by  not  allowing  the  time  fixed  by  the  law  for  "prescript 
tion  "  to  elapse,  without  taking  steps  against  the  debtor. 

A  summons  to  pay,  or  the  commencement  of  legal 
proceedings  to  enforce  any  right,  will  be  deemed  an 
interruption,  and  the  prescribed  period  will  commence 
anew  from  the  day  after  the  institution  of  such  pro- 
ceedings. 

d2 
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CHAPTER  VL 

Of  the  jurisdiction  of  frekch  tribunals  as  reqards 
actions  in  which  foreigners  are  interested. 

§  1. — ^actions  between    foreigners   of  the  same 
nationalitt  or  of  different  nationalities. 

The  Tribunal  of  Commerce  does  not,  of  its  own  accord  * 
declare  itself  incompetent  in  actions  between  foreigners. 

In  order  that  this  exception  be  admitted,  it  is  neces- 
saiy  that  it  should  be  formally  raised  by  the  defendant. 

The  Tribunal  overrules  it,  and  declares  itself  com- 
petent, if  the  agreement,  although  concluded  abroad,  is  to 
be  carried  out  in  France ;  on  the  contrary,  the  Tribunal 
declares  itself  incompetent  if  the  agreement,  although 
concluded  in  France,  is  to  be  performed  or  carried  out 
abroad. 

These  are,  however,  rules  resulting  rather  from  cus- 
tomary international  laws  than  reposing  upon  formal 
legal  texts. 

Such  questions  of  competence  are  sometimes  governed 
by  diplomatic  treaties  entered  into  between  France  and 
foreign  Powers ;  but  such  a  treaty  does  not  exist  with 
England. 

In  contestations  between  foreigners  which  may  come 
before  the  Civil  Tribunal,  that  is  to  say,  when  the  dis- 
pute does  not  originate  in  an  act  of  trade,  the  Tri- 
bunal may,  of  its  own  accord,  declare  itself  incompetent, 
but  it  rarely  does  so ;  it  seldom  declares  itself  incom- 
petent, save  when  its  incompetence  is  pleaded  by  the 
defendant,  and  then  only  imder  the  foiUowing  con- 
ditions : — 

♦  d'office. 
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Ist,  When  the  agreement  has  been  concluded  and  is 
to  be  executed  abroad,  or, 

2nd.  When  the  matter  in  question  is  one  which  concerns 
the  social  status  of  persons,  as  marriage,  filiation,  etc.,  eta 

In  other  cases  it  generally  retains  the  afOtir,  if  the 
foreign  defendant,  accepts  French  jurisdiction.  This 
point  also  is  not  governed  by  any  text  of  law;  the 
principles  which  we  set  [forth  havej  been  established 
gradually  by  precedents ;  but  it  is  left  to  the  discretion 
of  the  Court  to  dedare  itself  competent  or  incompetent ; 
nevertheless,  there  is  at  the  present  day  a  strongly- 
marked  tendency  on  the  part  of  the  French  Tribunals 
to  declare  themselves  competent.  It  is  in  consequence 
of  this  that  in  certain  suits  even  concerning  the  social 
status  of  the  parties,  who  were  exclusively  foreigners, 
the  Tribunals  declared  themselves  competent,  on  the 
simple  ground  that  the  defendant  had  not  excepted  to 
their  jurisdiction  at  the  commencement  of  the  suit  (in 
limim  litis). 

Security  for  costs  (cautio  Judicatum  solvi)  can  never 
be  demanded  by  a  foreign  defendant  against  a  foreign 
plaintiff;  it  can  only  be  required  by  a  French  defendant. 

It  cannot  be  demanded  in  commercial  actions  even  by 
a  French  defendant  against  a  foreigner,  and  with  still 
greater  reason,  cannot  be  demanded  by  a  foreigner  in  a 
commercial  action  instituted  or  brought  against  another 
foreigner. 


§  2.-7-ACTIONS  BETWEEN  FRENCH  SUBJECTS  AND 
FOBEIGNEBa 

Articles  14  and  15  of  the  Civil  Code  are  worded  as 
follows : — 

Art.  14.  A  foreigner,  even  if  not  resident  in  France, 
may  be  cited  before  a  French  Tribunal  for  the  fulfilment 
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of  engagements  entered  into  by  him  in  France  towards 
a  French  subject;  he  may  be  cited  before  a  French 
Tribunal  on  account  of  engagements  contracted  by  him 
in  a  foreign  country  towards  French  subjects. 

Art.  15.  A  French  subject  may  be  cited  before  a 
French  Tribunal  on  account  of  engagements  contracted 
by  him  in  a  foreign  country. 

The  provisions  of  the  Laware  consequently  as  ample 
as  possible,  and  moreover  confer  upon  French  subjects 
and  upon  foreigners  an  equal  right  of  demanding  justice 
from  French  Tribunals  in  the  disputes  which  may  arise 
between  them.  The  Tribunal  having  juiisdiction  in 
the  matter  will  be  that  of  the  domicile  of  the  French 
subject,  whether  he  appear  as  plaintiff  or  defendant. 


§   3.  —  OF  THE  EXECUTION,  IN  FRANCE,  OF  JUDGMENTS 
RENDERED  BY  FOREIGN  TRIBUNALS. 

There  exist  between  France  and  various  States  of 
Europe,  viz. : — Italy,  and  Germany  as  regards  the  Duchy 
of  Baden  and  Alsace-Lorraine,  diplomatic  treaties  which 
govern  the  mode  of  procedure  to  be  followed  in  order  to 
render  executory  in  France  judgments  rendered  by  the 
Tribimals  of  those  States.  Such  treaties  stipulate  a 
reciprocal  right  as  regards  decisions  rendered  by  French 
Tribunals ;  but  no  treaty  of  this  nature  has  as  yet  been 
concluded  with  England,  and  therefore  judgments  re- 
covered in  English  Tribunals  cannot  be  executed  in 
France  without  being  submitted  to  revision  by  the 
French  Tribunals,  which  revision  may  affect  both  the 
substance  and  the  form  of  the  decision. 

Nevertheless,  when  the  result  of  the  English  judgment 
has  been  to  modify  the  social  status  of  a  person,  as,  for 
instance,  in  the  case  of  decisions  declaring  bankruptcy, 
or  pronouncing  divorce,  the  fact  is  recognised  as  unques* 
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tionable  by  the  French  Judicature^  even  without  the 
decision  which  establishes  it  being  rendered  executory 
in  France.  Thus,  a  divorced  woman  may  avail  herself 
of  her  social  status,  even  before  a  French  Tribunal,  by 
merely  proving  the  existence  of  the  decree  made  in 
England. 

In  the  same  manner  the  state  of  bankruptcy  of  a 
person  declared  Bankrupt  by  the  decision  of  an  English 
Court,  is  recognised  by  French  Tribunals  without  the 
English  judgment  being  declared  executory  in  France. 
An  English  trustee  may  therefore  establish  his  quality 
of  trustee  by  the  simple  production  of  the  adjudication 
made  by  the  English  Court;  but  if  he  desires  to 
exercise,  by  virtue  of  such  adjudication,  the  right  of 
administration  over  the  property  situated  in  France  of 
the  bankrupt,  and  if  he  should  meet  with  opposition  on 
the  part  of  third  persons  to  the  exercise  of  lus  rights,  he 
wiU  be  obliged,  in  order  to  overcome  such  opposition,  to 
request  that  the  French  Tribunals  render  the  English 
bankruptcy  adjudication  executory,  which  invested  him 
with  the  functions  of  Trustee. 

Any  party  who  desires  to  render  executory,  by  the 
medium  of  the  French  Courts,  a  judgment  recovered 
abroad,  must  with  this  view  summon  the  condemned 
party  before  the  Civil  Tribunal;  and  previous  to  so  doing 
it  is  necessary  to  submit  the  judgment  rendered  abroad 
to  the  formality  of  enregktrement  The  amount  of  duty  on 
such  registration  payable  to  the  Treasury  varies  accord- 
ing to  the  nature  of  the  judgment  in  question,  and  is 
the  same  as  that  to  which  French  judgments  are  liable. 
We  will  treat  of  this  subject  in  the  following  chapter. 

The  plaintiff  must  establish,  both  by  documents  and 
artificats  de  coutume,  that  the  foreign  judgment  has  been 
legally  given  by  a  competent  Tribunal,  and  that  it  is 
final  according  to  the  laws  of  the  country  in  which  it 
was  delivered. 

The  Civil  Tribunal  is  alone  competent  to  give  execu- 
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tory  force  to  foreign  judgments^  whether  the  question 
in  litigation  be  civil  or  commercial 

In  the  absence  of  any  diplomatic  treaty,  if  the 
defendant  be  French,  the  Tribunal  may  require  that 
the  whole  cause  be  pleaded  over  again  before  it,  and  may 
partially  modify  the  decision  of  the  foreign  court,  or 
even  reverse  it  completely,  and  discharge  the  defendant 
from  the  sentence  pronounced  against  him.  Some 
authors  even  maintain  that  the  French  Tribunals  may 
receive  the  counter  claim  of  the  defendant,  and  while 
discharging  him  from  the  judgment  pronounced  against 
him  by  the  foreign  Court,  may  make  such  an  order  in 
respect  to  the  case  and  against  the  plaintiff  as  it  may 
deem  equitable ;  but  this  solution  is  controverted,  and 
the  Tribunals  in  practice  are  not  more  agreed  than 
writers  on  the  subject.  As  we  have  previously  said,  no 
formal  legal  text  governs  this  portion  of  the  French  law, 
which  is  abandoned  to  the  controversy  of  authors  and  to 
the  arbitrary  interpretation  of  the  Tribimals. 

The  execution  of  a  judgment  can  be  demanded  by  a 
foreigner  against  a  defendant,  being  also  a  foreigner, 
whether  of  the  same  nationality  as  himself  or  of  a 
different  nationality.  The  French  Tribunal  cannot  re- 
try the  action,  but  should  assure  itself  that  the  judg- 
ment which  is  submitted  to  it  has  been  regularly 
rendered  in  the  proper  form ;  such  is,  at  least,  the 
opinion  of  those  authors  whose  decision  carries  the 
most  weight,  but  the  question  is  much  controverted,  and 
certain  decisions  have  even  recognised  the  right  of 
the  French  Tiibunak  to  revise  such  a  foreign  judgment. 

The  judgment  of  a  French  Tribunal  giving  executory 
force  to  a  judgment  of  a  foreign  Tribimal,  may  be 
presented  to  the  Court  of  Appeal  or  to  the  Court  of 
Cassation,  within  the  periods  prescribed  for  all  judgments 
which  are  open  to  appeal. 
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CHAFraiR  VIL 
COMHISSIONS  (Commismna  Bogahirea.) 

It  often  occurs  that  foreign  Tribunals  address  to  the 
French  Tribunals  Camfnissiam  for  the  examination  either 
of  witnesses  or  of  the  parties  to  the  suit,  or  for  the 
purpose  of  obtaining  cognisance  of  documents  which 
cannot  be  removed  and  produced  before  the  foreign 
Tribunals. 

The  French  Tribunals,  without  being  compelled  to  do 
so  by  any  law,  but  as  a  simple  act  of  courtesy  towards 
the  foreign  Tribunals,  accept  these  Cammiasiom. 

The  following  is  the  course  of  procedure. 

The  judgment  of  the  foreign  Tribunals  should  contain 
an  exact  enumeration  of  each  of  the  points  to  which  the 
commission  addressed  to  the  French  Tribimal  relates.  A 
copy,  certified  by  the  competent  authorities  of  the 
country  where  such  judgment  has  been  rendered,  is 
transmitted  by  the  foreign  plaintiff  to  the  Minister  of 
Justice  or  other  proper  official  of  his  own  country,  who 
forwards  it  to  the  French  Minister  of  Justice  through 
the  usual  diplomatic  channels. 

The  French  Minister  of  Justice  forwards  the  docu- 
ments to  the  Procureur  de  la  BipubUque  of  the  Tribunal 
to  which  the  Commission  is  addressed. 

The  Procureur  de  la  Ripublique  requests  the  Tribimal 
to  accept  the  Commission,  and  to  nominate  a  judge  who 
shall  proceed  to  the  hearing  of  the  witnesses,  to  the 
interrogation  of  the  parties,  or  to  the  verification  of  the 
documents.  He  causes  to  be  summoned  before  the 
juge'commissaire,  the  parties  or  the  witnesses  who  are  to 
be  beard.    The  plaintiff  and  the  defendant  may  be  each 
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assisted  by  an  amu6  of  the  Tribunal  of  the  place  in 
which  the  Cammmian  is  carried  on;  such  atou6  then 
puts  himself  in  communication  with  the  Procureur  de  la 
lUpublique,  and  furnishes  him  with  all  the  information 
necessary,  in  order  that  the  report  of  the  proceedings 
may  be  returned  to  the  plaintiff  by  the  Minister  of 
Justice  and  through  the  usual  diplomatic  channels,  in 
the  mode  inverse  to  that  which  we  have  previously 
explained. 

The  French  Tribunals  also  issue  ComnUmom  to 
foreign  Tribunals,  by  assimilation  with  the  powers  confer- 
red upon  themin  relation  to  other  French  tribunals  in  civil 
matters  by  Article  1,085  of  the  Civil  Code,  in  commercial 
matters  by  Article  16  of  the  Code  of  Commerce,  and  in 
criminal  matters  by  Articles  52,  84,  85,  90,237,  803,  511, 
574,  646  of  the  Code  d^inatruction  Criminelle. 
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Of     registration     duties     (Droits    dCEnregktrement) 

PAYABLE  TO  THE  TREASURY  UPON  ALL  DEEDS  AND 
DOCUMENTS. 

The  documents  which  are  subject  to  registration  duties 
are  of  two  descriptions ;  for  the  one  it  is  necessary  to  pay 
the  duties  without  fail  within  a  certain  delay  from  their 
date ;  the  others  are  not  necessarily  subject  to  this  for- 
mality until  they  are  produced  in  evidence. 

All  deeds  or  documents  for  which  the  registration 
duties  are  payable,  must  be  previously  written  on  papier 
timbr^. 

§  1. — DEEDS  SUBJECT  TO  REGISTRATION  DUTY  ONLY  IT 
NOTARIAL,*  OR  IF,  BEING  9aU8  seings  priviS,  THEY  RE- 
QUIRE TO  BE  PRODUCED  IN  EVIDENCE. 

Upon  deeds  proving  the  loan  of  a  sum  of  money,  or 
the  obligation  to  pay  a  certain  sum  for  any  cause  what- 
soever, the  duty  is  F.l  25  centimes  per  f.lOO. 

Such  deeds  must  besides  be  written  upon  stamped 
paper  of  the  same  ad  valorem  value  as  that  used  for  bills 
of  exchangcf  In  the  event  of  non-observance  of  this 
formality,  a  penalty  of  £7  60c.  per  cent,  is  incurred  upon 
the  sum  forming  the  object  of  the  deed. 

Deeds  proving  a  sale  of  personal  property  are  subject 
to  a  registration  duty  of  £2  50c.  per  £100  of  the  con- 
sideration money. 

Upon  documents  proving  the  payment  of  a  sum  of 
money  the  duty  is  £1  25c.  per  £100. 

Upon  deeds  establishing  a  guarantee  given  for  the 
payment  of  a  debt  due  by  a  third  party,  the  duty  is 
£0  62ic.  per  £100. 

*  Notaries  are  responable  to  the  Treasury  for  the  payment  of 
the  registration  duty  on  deeds  executed  in  their  offices. 

t  See  in  the  second  part  of  the  book  the  Law  of  5  June,  1S50, 
upon  Stamp  Duties  relating  to  Bills  of  Exchange. 
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Bills  of  exchange  or  promissory  notes  must  be 
stamped  at  the  time  of  protest.  The  duty  is  £0  62^c. 
per  £100. 

Charter-parties  are  stamped  at  the  rate  of  f.l  25c.  per 
£100  upon  the  amount  of  the  consideration  of  the  hire  of 
the  vessel. 

When,  in  a  contract,  one  of  the  parties  engages  himself 
to  lend  to  another,  as  he  may  require  the  same,  or  at 
fixed  periods,  certain  sums  of  money,  in  consideration 
of  which  the  borrower  hands  to  the  lender  promissory 
notes  or  bills  of  exchange  renewable  during  an  agreed 
term,  the  contract  is  liable  to  a  stamp  duty  of  f.O  62^a  per 
F.IOO ;  but  if  it  result  from  the  contract  or  from  documents 
produced  in  evidence,  that  the  loan  has  already  been 
wholly  or  partially  effected,  a  duty  of  £1  25c.  per  £100  is 
incurred  upon  the  portion  which  has  been  realised  of  the 
loan ;  the  duty  of  £0  65c.  per  cent,  is  only  applicable  to 
that  portion  of  the  sums  the  loan  of  which  has  not  yet 
been  effected. 

On  deeds  constituting  annuities,  whether  perpetual  or 
contingent,  or  pensions,  other  than  by  way  of  gift,  the 
registration  duty  is  £2  50c.  per  £100  upon  the  amount 
paid  for  the  constitution  of  the  annuity,  or  upon  the  sum 
stipulated  for  the  extinguishment  of  the  pension. 

On  building  contracts,  or  contracts  for  works  of  any 
description,  the  duty  is  £1  25c.  per  £100  upon  the  amount 
of  the  contract. 

On  deeds  evidencing  a  pledge  constituted  to  the  benefit 
of  a  creditor,  a  duty  of  £0  65c.  per  £100  is  incurred, 
independently  of  the  duty  payable  on  the  obligation  to 
repay  the  sum  lent. 

The  registration  of  such  deeds  is  not  compulsory 
as  between  the  parties,  but  in  order  that  they  may  be 
pleaded  against  third  parties,  registration  is  necessary. 

On  deeds  proving  the  sale  of  personalty  or  realty  situate 
abroad  or  in  the  French  colonies,  the  duty  is  £1  25c.  per 
£1,000. 
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§  2. — ^REGISTRATION  DUTIES  WHICH  ARE  ALWAYS  OBLI- 
GATORY, EVEN  IN  THE  CASE  OF  DEEDS  NOT  BEING 
NOTARIAL  NOR  WIODUCED  IN  EVIDENCE. 

Deeds  of  sale  of  a  business  and  goodwill  are  subject  to 
a  duty  of  £2  50c.  per  £100 ;  they  must  be  stamped  within 
three  months  after  their  date  or  after  the  entiy  upon 
possession  by  the  purchaser,  if  such  entiy  take  place 
before  the  execution  of  the  deed 

If  the  sale  also  comprise  goods,  the  duty  of  £2  50c.  per 
£100  is  payable  only  upon  tiie  total  price  after  deduction 
of  the  value  of  the  goods,  and  upon  such  latter  value  a 
duty  of  £0  62}c.  per  £100  is  payable. 

Leases  and  lettings,  even  when  not  authenticated  by 
written  documents,  are  liable  to  a  duty  of  £0  25c.  per 
£100,  to  be  calculated  upon  all  the  rent  payable  during  the 
duration  of  the  lease. 

The  duty  is  payable  within  three  months  from  the 
execution  of  the  lease,  or  from  the  entry  upon  possession 
by  the  lessee. 

Sales  of  real  property  are  subject  to  a  duty  of  £6  87c. 
per  £100  on  the  consideration  money;  the  duty  must 
be  paid  within  three  months,  and  the  deed  must  further 
be  transcribed  in  the  books  of  the  Mortgage  Registration 
Office,  which  makes  a  charge  of  £1  25c.  per  £100. 

Transfers  of  debts  must  always  be  registered,  and 
notice  thereof  must  be  given  by  huitrier  to  the  debtor ;, 
the  duty  chargeable  is  £1  2do.  per  £100  upon  the  amount 
of  the  debt  itself,  and  not  upon  the  amount  of  the 
conaideration  for  the  transfer. 

Contracts  of  mortgage  must  always  be  notarial;  a 
registration  duty  of  £1  25c.  per  £100  is  payable  upon  the 
deed,  and  at  the  time  of  transcription  at  the  Mortgage 
Begistration  Office  a  further  duty  of  f.1  26c.  per  £100  is 
levied. 

Deeds  and  all  documents  which  are  to  be  produced  in 
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the  course  of  any  action  at  law  must  be  n^tered  before 
the  commencement  of  the  proceedings. 

Judgments  are  also  subject  to  registration  duty.  When 
the  condemnation  has  not  for  object  the  payment  of  a 
claim  represented  by  a  registered  security,  a  duty  of 
£1  25c.  per  f.lOO  is  payable ;  and  also  a  further  duty  of 
f.O  62Jc.  per  £100,  termed  droit  d$  condamtMiion,  but  this 
latter  duty  becomes  £2  50c  per  f.lOO  when  the  condem- 
nation is  in  damages. 

When  a  judgment  ratifies  a  sale,  either  of  personalty 
or  realty,  which  is  not  evidenced  by  any  written  con- 
tract, in  addition  to  the  droit  de  condamnatum  of  £0  62|c. 
per  £100,  a  registration  duty  is  payable  upon  the  amount 
of  the  consideration  money ;  this  duty  is  £6  87c.  per  £100 
if  the  sale  is  of.  real  property,  and  £2  50c.  per  £100  if  of 
personal  property.  Judgments  must  be  registered  within 
twenty  days  after  date,  under  penalty  of  double  duties. 

Deeds  of  partnership  or  association  are  subject  to  a 
registration  duty  of  £1  25c.  per  £1,000  upon  the  amount 
of  the  contribution  of  each  partner  or  associate ;  and  fur- 
ther, if  such  deed  sets  forth  a  sale,  a  loan,  an  obligation 
to  pay  certain  sums,  or  a  lease,  it  is  liable  to  distinct 
duties  upon  each  of  these  operations,  as  if  they  were 
distinct  and  evidenced  by  separate  deeds. 

Divisions  among  co-proprietors  are  liable  to  a  duty 
of  £1  25c.  per  £1,000. 

Deeds  proving  sales  of  ships,  either  total  or  partial, 
are  subject  to  a  duty  of  £2  25c.  per  f.lOO. 

The  cancellation  of  a  contract  for  sale  of  real  property, 
for  default  of  payment  of  the  price,  if  it  take  place  by 
agreement  either  sous  aeing  priv4  or  notarial,  is  subject  to 
a  registration  duty  of  £6  85  per  £100 ;  if  such  cancella- 
tion be  pronounced  by  a  judgment,  the  duty  is  £9  38c. 
(fixed  rate),  if  the  judgment  does  not  set  out  that  the 
purchaser  entered  into  possession  of  the  land  sold ;  but  if 
on  the  contrary  the  judgment  proves  that  possession  has 
been  taken,  the  duty  is  then  £6  87c.  per  cent. 
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Deeds  of  gift,  when  they  relate  to  real  property,  are 
always  made  by  notarial  deed,  but  when  the  gift  relates 
to  personal  property,  it  may  be  made  without  a  written 
document,  on  condition  that  the  donor  divest  himself  irre- 
vocably of  the  thing  given,  but  it  may  nevertheless  be 
authenticated  by  deed,  which  must  in  such  case  be  notarial. 

If  the  donation  is  evidenced  by  deed,  or  if  being. of 
personal  property  it  has  been  made  without  a  deed,  but 
in  consequence  of  judicial  contestation  it  has  been  recog- 
nised as  valid. by  a  judgment,  the  registration  duties 
payable  are  as  follows  : — 

REGISTRATION  DUTIES  PAYABLE  UPON  DEEDS 
OP  GIFT. 


French  and 

Foreign 

Funds, 

Stocks, 

Annuities,&c. 

Real 

Personalty. 

Property. 

TT«^o^      Not 
^^^«'  Under 

^^^  vlt 

^-^'  Unt 

Marriage 

Marriage 

Marriage 

Settlement. 

Settlement. 

Settlement. 

per  100  f . 

per  100  f. 

per  100  f. 

Between  ascendants  and 

descendants       

1.25 

2.50 

1.25 

2.50 

2.75 

4.00 

Between    husband   and 

wife    

1.50 

3.00 

1.50 

3.00 

3.00 

4.50 

Between  brothers,  sisteis, 

nncles,  nephews,  and 

nieces 

4.50 

6:50 

4.50 

6.50 

4.50 

6.50 

Between   great    nncles 

and      annts;      great 

nephews    and  nieces, 
and  cousinB-gennan... 

5.00 

7.00 

5.00 

7.00 

5.00 

7.00 

Between    relations   be- 

yond   the    fonrth   to 

the  twelfth  degree  ... 

5.50 

8.00 

5.50 

8.00 

5.50 

8.00 

Between    persons    not 
being  relations 

6.00 

9.00 

6.00 

9.00 

6.00 

9.00 
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They  vary  according  to  the  nature  of  the  property 
given,  and  the  degree  of  relationship  which  may  exist 
between  the  donor  and  the  donee ;  lastly,  they  are  less  if 
the  gift  be  made  by  any  one  of  the  parties  to  a  marriage 
settlement 

The  State  also  claims  stamp  Duties  upon  stock  ex* 
change  securities,  upon  warrants,  upon  cheques,  and  upon 
bills  of  exchange  and  promissory  notes.  In  each  of  the 
chapters  dealing  with  the  above  subjects,  the  special 
duties  appertaining  to  each  will  be  given. 
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COMMENTARY 

OF 

THE   CODE   OF   COMMERCE.* 


BOOK   I. 


CHAPTER   I. 

OF  TRADERS. 

Article  1.  Traders  being,  according  to  French  law, 
subject  to  the  special  jurisdiction  of  the  Tribunals  of 
Commerce,  and  also  liable  to  be  declared  bankrupt  and 
to  the  penalties  of  fraudulent  bankruptcy,  a  special 
interest  attaches  to  distinguishing  what  persons  are  held 
by  law  to  be  traders. 

Traders  are  persons  who  caiTy  on  acts  of  commerce 
which  constitute  their  regular  profession. 

Article  2.  To  be  a  trader,  a  man  must  be  capable 
of  contracting,  and  of  age.  A  minor  is  incapable  of 
trading,  unless  he  is  authorised  by  the  persons  under 
whose  authority  he  is  placed.  For  this  purpose  the  law 
requires  that  the  minor  shall  have  been  emancipated, 
that  is  to  say,  that  those  who  exercise  power  over  him 
shall  have  renounced  such  power.  It  is  necessary  that 
his  age  should  exceed  eighteen  years  before  such  leave 
can  be  given. 

He  must  be  specially  authorised  to  trade  by  his  father 
*  See  Text  of  the  Law  in  the  Second  Part  of  the  Book. 
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or  mother,  or,  in  the  case  of  the  death,  insanity  or  ab- 
sence of  the  father,  by  a  resolution  of  the  Cornell  de 
familk,  confirmed  by  the  Tribunal. 

In  order  to  dispense  the  minor  from  the  necessity  of 
having  to  prove  his  capacity  to  every  person  with  whom 
he  may  desire  to  do  business,  the  authority  to  trade 
must  be  made  public  by  registration  at  the  office  of  the 
Registrar  of  the  Tribunal  of  Commerce  of  the  place 
where  the  minor  establishes  his  business,  and  the  autho- 
rity must  be  posted  up  in  the  Hall  of  the  Tribunal. 

Article  3.  A  minor  who,  without  becoming  a  trader, 
performs  one  of  the  acts  of  commerce  provided  by 
Articles  632,  633  of  the  Code,  can  only  validly  accom- 
plish such  acts  without  being  authorised,  in  the  manner 
provided  in  the  preceding  Article. 

Article  6.  The  minor  being  a  trader,  is,  as  regards 
other  traders,  as  fully  capable  as  a  person  of  full  age,  to 
whom  he  is  in  all  respects  similar.  He  has  also  the 
right  to  mortgage  his  real  property,  but  he  cannot  dis- 
pose of  it  without  complying  with  the  forms  imposed  for 
the  sale  of  the  property  of  a  minor  in  general. 

Articles  4,  5,  and  7.  The  Code  has  also  enacted 
various  provisions  concerning  married  women  wishing 
to  trade. 

A  married  woman  cannot  be  a  public  trader  without 
the  consent  of  her  husband.  Some  authors  maintain 
that  in  the  case  of  the  refusal  or  insanity  of  the  hus- 
band, the  law  can  authorise  the  wife  to  trade.  In  any 
case,  it  is  certain  that  the  authority  of  the  husband 
need  not  be  formal ;  a  tacit  authority  is  sufficient. 

Whatever  the  solution  of  this  question  may  be,  it  is 
certain  that  a  woman  being  a  public  trader  can,  without 
the  authority  of  her  husband,  biud  herself  in  regard  to 
matters  concerning  her  business,  without  requiring  special 
authorisation.  If  she  is  married  under  the  regime  de 
communauUy  her  husband  is  jointly  and  severally  liable 
with  her  for  aU  her  obligations.     The  regime  de  commu- 
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nautd  allows  him  to  participate  in  her  profits,  and  it  is 
equitable  that  he  should  also  bear  his  proportion  of  lia- 
bilities. 

She  has  also  the  power  of  mortgaging,  and  even  of 
disposing  of  her  property.  Nevertheless,  their  estate 
declared  dotal,  when  the  parties  are  married  under  the 
regime  dotaly  cannot  be  mortgaged,  nor  alienated,  except 
in  the  cases  fixed  by  and  in  accordance  with  the  rules  of 
the  Code  Civil.  A  woman,  being  a  public  trader^  has, 
however,  need  of  the  authority  of  her  husband  in  order 
to  bring  actions  at  law. 

A  woman  is  not  reputed  to  be  a  trader  from  the  mere 
fact  of  assisting  her  husband  in  his  business.  She  ac- 
quires that  character  only  when  she  carries  on  a  distinct 
trade. 

Traders  enjoy  various  privileges.  Thus,  they  have 
the  right  to  the  special  jurisdiction  of  the  Tribunals  of 
Commerce,  which  ofier  greater  despatch  and  possess 
greater  knowledge  of  commercial  matters  than  the  other 
Courts. 

They  can  have  their  books  admitted  as  evidence  upon 
certain  conditions.  Verbal  evidence  is  also  admitted  in 
regard  to  mercantile  transactions,  whatever  may  be  the 
amount  in  dispute. 

They  are  also  subject  to  certain  special  obligations ; 
for  instance,  they  are  compelled  to  keep  books,  and  are 
liable  to  be  made  bankrupt,  and  to  the  penalties  of 
fraudulent  bankruptcy ;  and  they  must  also  take  out  a 
patente  or  license. 
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CHAPTER  II. 

OF  BOOKS  REQUIRED  TO  BE  KEPT  BY  TRADERS. 

Article  8.  Traders  are  compelled  by  law  to  keep 
books. 

A  trader  who  does  not  keep  books,  or  who  keeps  them 
irregularly,  cannot  produce  them  in  evidence,  and  renders 
himself  liable  to  the  penalties  attaching  to  fraudulent 
bankruptcy. 

Three  books  are  obligatory,  the  Journal,  Press-copy 
Letter-Book,  and  Stock-Book. 

The  Journal  is  the  principal  book.  It  must  contain 
by  order  of  date  and  by  separate  article,  entries  of  every 
operation  connected  with  the  trader's  business,  such  as 
purchases,  sales,  payments,  negotiations,  acceptances,  and 
endorsements  of  bills. 

The  Press-copy  Letter-Book  is  a  book  in  which  the 
trader  must  copy  all  his  letters  ;  he  must  also  file  all 
letters  he  receives. 

Article  9.  Stock-Book. — A  book  from  which  is 
copied  the  inventory  which  traders  are  bound  to  make 
yearly.  This  inventory,  which  is  made  som  seing  prit^, 
and  which  must  be  drawn  up  every  year,  is  generally 
composed  of  a  balance  of  the  liabilities  and  assets,  the 
result  of  the  operations  of  the  preceding  year,  the  profit 
made,  the  expenses,  and  the  nett  profits.  In  the  enume- 
ration of  the  assets  even  real  property  must  be  included. 

The  inventory  should  further  contain  an  entry  showing 
all  the  goods  in  stock  and  the  cash  in  hand. 

Articles  10  and  11.  All  these  books  must  be  kept 
by  order  of  date,  without  blanks  or  additions. 

In  order  to  render  it  impossible  to  substitute  one  page 


Digitized  by 


Google 


BOOKS   OF  TRADE.  53 

for  another,  all  the  pages  must  be  numbered  consecutively 
and  initialed. 

A  summary  of  such  operation  is  entered  either  at  the 
beginning  or  at  the  end  of  the  register.  The  object  of 
this  formality  is  to  prevent  any  addition  to,  or  extrac- 
tion of  the  pages,  and  any  substitution  of  one  page  for 
another. 

These  formalities  are  carried  out  by  one  of  the  judges 
of  the  Tiibunal  of  Commerce,  by  the  Maire,  or  by  his 
deputy,  and  without  charge. 

Finally,  in  order  to  render  all  fraudulent  entries  or 
suppressions  or  additions  more  difficult,  the  Journal  and 
Stock-Book  are  inspected  and  initialed  once  a  year. 

Merchants  are  compelled  to  preserve  their  books  for  a 
period  of  ten  years. 

Independently  of  the  three  obligatory  books  required 
by  law,  other  books  are  used  in  commerce.  Such  are 
chiefly  the  Day-Book,  in  which  all  transactions  are 
entered  the  moment  they  are  made,  in  order  to  post 
them  into  the  Journal  with  greater  care :  the  Ledger,  in 
which  are  entered  all  the  items  found  in  the  Journal, 
according  to  their  date,  and  in  which  an  account  is  opened 
for  every  customer,  in  order  easily  to  ascertain  the  position 
as  regards  liabilities  and  assets  with  respect  to  each  indi- 
vidual: the  Cash-Book,  in  which  are  entered  all  the 
sums  received  or  disbursed,  so  that  the  cash  in  hand  can 
be  ascertained  at  a  glance. 

PRODUCTION   OF   TRADE-BOOKS  IN   EVIDENCE. 

Evidence  in  favor  of  the  Trader, 

Articles  12, 13, 14, 15, 16, 17. — We  will  suppose,  in 
the  first  instance,  that  the  opponent  be  not  a  trader.  In 
this  case  the  trader's  books  cannot  be  used  as  evidence. 
The  Judge  can,  however,  on  their  production,  put  one  or 
the  other  of  the  parties  upon  or  be  guided  by  his  oath  as 
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to  the  matter  in  dispute.  The  oath  is  tendered  to  the 
party  appearing  to  be  in  the  right.  In  practice  it  is 
always  tendered  to  the  trader.  If,  on  the  contrary, 
the  adversary  is  also  a  trader,  and  the  litigation  re- 
lates to  acts  of  commerce,  the  books  are  admitted,  and 
should  furnish  complete  evidence.  In  the  event  of  the 
books  of  the  contending  parties  being  conflicting,  they 
are  not  admitted,  and  evidence  must  be  produced  firom 
other  sources.  If  one  of  the  parties  produces  books  irre- 
gularly kept,  such  books  will  be  refused  admission  as 
evidence  in  his  favor.  The  Judge  can,  however,  admit 
as  evidence  in  corroboration  of  other  evidence,  books 
appearing  to  have  been  irregularly  kept,  if  the  opposite 
party  produce  none ;  and  he  can  base  his  decision  upon 
simple  presumptions,  as  is  elsewhere  explained.  It  has 
been  decided  by  the  Court  of  Cassation,  that  traders 
who  have  kept  books  which  are  not  obligatoiy,  can, 
nevertheless,  be  compelled  to  produce  them.  (Cassation, 
4th  March,  1873.) 

Evidence  Admissible  against  Traders. 

The  books  of  a  trader  are  evidence  against  him,  even 
if  irregularly  kept,  but  the  opponent  cannot  divide  them 
and  apply  favorable  portions  to  his  cause  and  ignore 
the  unfavorable  parts.  {Code  Civil,  Article  1,330.)  If 
the  party  to  whose  books  credence  is  offered  to  be  given 
refuse  to  produce  them,  the  Judge  may  tender  the  oath 
to  the  opposite  party. 

MODE  OF  PROVING  THE  BOOKS  OF  A  TRADER. 

We  have  already  seen  that  trade  books  can  be  received 
in  evidence.  We  will  proceed  to  explain  the  modes  in 
which  such  books  should  be  submitted  or  produced  to 
the  Tribunal.  They  are  as  follows:  "  JRepresentatian" 
and  "  Communication^ 

*' Representation''  is  the  production  by  the  owner  of 
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the  books  in  a  certain  place,  where  no  person  has  access 
to  them  but  the  Court.  It  can  be  ordered  at  all  times, 
either  upon  the  offer  of  the  owner  of  the  books,  or  upon 
demand  of  the  opponent,  or  by  the  Tribunal  of  its  own 
accord. 

"  Communication "  is  the  handing  over  of  the  books, 
with  liberty  to  examine  all  parts  thereof.  This  method 
really  discloses  the  whole  of  the  operations  of  the  trader, 
and  is  only  required  in  cases  in  which  it  becomes  neces- 
sary to  be  acquainted  with  all  the  mercantile  dealings 
of  the  owner,  and  in  cases  of  division  of  successions  be- 
tween heirs,  division  of  community  of  goods  between 
husband  and  wife,  dissolutions  of  partnership  and  bank- 
ruptcies. In  other  cases  **  communication  **  is  not 
allowed. 

When  the  books  requiring  examination  are  in  a  place 
situate  at  a  distance  from  the  Tribunal,  the  Judges  can 
transmit  a  "commission  rogatoire  "  to  the  Tribunal  of  the 
district  in  which  the  books  are  deposited,  in  order  to 
examine  them,  and  furnish  a  report  of  the  restdt  of  such 
examination. 
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CHAPTER  III. 

OF  PARTNERSHIPS  AND  COMPANIES   {SocUUs), 

SECTION  I. 
GENERAL  PRINCIPLES. 

The  contract  of  8ociit4  is  one  by  which  two  or  more 
persons  agree  to  bring  something  into  common,  with  a 
view  of  dividing  the  profits  arising  therefrom.  (Article 
1,832  of  the  Civil  Code.)  It  must  not  be  confounded 
with  other  contracts  which  resemble  it  in  various  par- 
ticulars. The  following  conditions  must  exist  to  consti- 
tute a  contract  of  aocUU : 

I.  Each  of  the  members  must  bring  something  into 
the  sociit^; 

II.  The  object  of  the  undertaking  must  be  the  acqui- 
sition of  gain,  divisible  amongst  the  partners ; 

III.  The  object  of  the  soci^ti  must  be  lawful. 

If  any  one  of  the  above  conditions  be  wanting,  joint 
tenancy  or  possession  in  common  may  exist  between  the 
contracting  parties,  but  not  aoci^t^. 

The  aociStS  itself,  in  its  corporate  capacity,  is  considered 
in  law  as  distinct  from  the  members;  thus,  the  aaci^tS 
owns  the  common  property,  and  not  the  partners  indi- 
vidually, from  which  the  following  consequences  arise : 

I.  A  third  party  who  is  indebted  to  a  aoci^t^,  cannot 
claim  a  set-off  in  respect  of  a  debt  due  to  him  by  one  of 
the  members  of  the  aocHU; 

II.  The  personal  creditors  of  the  individual  members 
of  the  %ociet4  cannot  claim  to  rank  equally  with  the  cre- 
ditors of  the  BOcUU  upon  the  assets  thereof,  for  the 
former  possess  no  rights  as  against  the  aoci^U  itself ; 
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III.  In  suits  relating  to  the  affairs  of  the  soci^tS,  the 
aaci^t^  itself  must  be  cited,  but  not  the  members  in  their 
individual  capacity. 

Sociitis  are  either  civil  or  commercial,  according  to  the 
nature  of  the  operations  carried  on  by  them.  They  are 
commercial  when  their  object  is  to  carry  on  the  Acts  of 
Commerce  enumerated  in  Articles  632  and  633 ;  in  other 
cases  they  are  civil. 

The  distinction  is  important,  inasmuch  as  civil  sociit^s 
are  not  subject,  as  regards  their  constitution,  to  any  of 
the  formalities  to  which  commercial  sociitia  are  subject. 

After  the  dissolution  of  a  civil  soci^lS,  the  members 
cannot  plead  against  third  parties,  being  creditors,  the 
prescription  of  five  years  specially  enacted  in  favour  of 
commercial  sociiUs. 

Commercial  sociit^s  can  alone  be  adjudicated  bankrupt, 
and  not  civil  sod^tis.  The  former  are  under  the  juris- 
diction of  the  tribunals  of  commerce,  and  the  latter 
under  that  of  the  civil  tribunals. 

Article  18.  We  have  only  here  to  deal  with  com- 
mercial soct'Ms.  As  stated  in  Article  18  of  the  Code 
of  Commerce,  the  principles  which  govern  commercial 
sociSiSs  are  derived  from  the  Civil  Code,  the  Code  of 
Commerce,  and  from  special  laws  enacted  since  the  pro- 
mulgation of  these  Codes ;  such  socUt^s  are  also  governed 
by  agreements  between  the  parties,  which  may  modify 
any  or  all  conditions  not  prescribed  by  law,  under 
penalty  of  nullity. 

Before  entering  upon  the  examination  of  the  com- 
mercial laws  relating  to  the  subject,  we  will  examine  the 
general  principles  contained  in  the  Civil  Code,  and  which 
are  applicable  to  commercial  sociSt^s. 

Each  member  is  a  debtor  to  the  soci^t^  in  respect  of 
that  which  he  has  undertaken  to  contribute  to  it.  (Ar- 
ticle 1,845,  Civil  Code.) 

The  appart  or  contribution  of  a  partner  can  consist  of 
the  following : 
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I.  Of  a  carps  certain,  or  specific  and  definite  thing; 

II.  Of  a  certain  quantity  of  a  product  existing  in 
trade,  such  as  money,  wheat,  etc. ; 

III.  The  use  or  enjoyment  of  a  certain  valuable  se- 
curity; 

IV.  His  services  and  special  knowledge. 

In  the  event  of  the  contribution  becoming  lost  or 
destroyed  before  delivery  to  the  80ci^t4,  without  negli- 
gence on  the  part  of  the  member,  and  without  his  having 
been  sunmioned  to  deliver  over  the  same  to  the  under- 
taking, the  soci^U  must  bear  the  loss  if  the  contribution 
consisted  in  a  certain  specific  thing,  as  a  horse,  or  a  ma- 
chine, for  the  soci^U  has  become  proprietor  thereof  by  the 
simple  fact  of  the  agreement  existing  between  the  par- 
ties, delivery  not  being  necessary  to  perfect  the  title. 

If,  however,  the  contribution  consist  of  a  certain  quan- 
tity of  anything,  such  as  money,  the  member  must  bear 
the  loss,  as  in  this  case  delivery  is  necessary  to  render 
the  aoci^ti  complete  owner  thereof 

But  a  contribution  may  consist  solely  in  the  use  or 
enjoyment  of  a  thing,  the  property  in  which  may  remain 
with  the  member.  K  the  thing  thus  brought  into  the 
aociiU  consist  of  a  certain  specific  thing  which  is  not  con- 
sumed by  use,  and  should  happen  to  be  lost,  such  loss 
must  be  borne  by  the  owner,  who  cannot  at  the  dissolu- 
tion of  the  partnership  recover  any  indemnity  in  respect 
of  such  loss. 

On  the  contrary,  the  loss  will  be  borne  by  the  socUU  in 
the  following  cases : 

I.  When  the  contribution  consists  in  objects  which  are 
consumed  by  usage  itself; 

IL  If  the  things  contributed  deteriorate  by  keeping ; 

III.  If  the  contribution  made  for  use  only  consists  of 
goods,  which  should  be  sold ; 

rV.  If  the  objects  are  brought  into  the  socUU  subject 
to  a  valuation  specified  in  an  inventoiy.  The  above 
measure  implies  an  absolute  sale  to  the  socHU, 
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The.  above  principles  are  derived  from  the  common 
law,  but  can  be  departed  from  by  agreement  of  the 
parties. 

If  the  aociSt^  is  legally  dispossessed  of  the  contribution 
made  by  one  of  the  parties,  it  has  the  same  remedies 
against  him  as  if  he  were  a  vendor  of  the  thing  in  ques- 
tion.    (Civil  Code,  Article  1,845.) 

If  a  member,  having  promised  to  contribute  a  certain 
sum,  makes  default,  interest  is  payable  thereon  by  him, 
by  law,  from  the  date  when  the  payment  ought  to  have 
been  made.  In  the  same  manner  a  member  is  liable 
to  pay  interest  upon  moneys  belonging  to  the  soci^tS 
which  he  may  have  used  on  his  own  account,  from 
the  date  when  he  made  the  withdrawal.  He  may  even 
be  liable  in  damages  if,  by  employing  the  funds  for  his 
personal  benefit,  he  cause  prejudice  to  the  affairs  of  the 
sociSt^.    (Civil  Code,  Article  1,846.) 

In  the  event  of  the  partnership  deed  not  determining 
the  share  of  each  partner  in  the  profits,  such  share  shall 
be  in  proportion  to  the  contribution  of  the  respective 
members  to  the  assets  of  the  BOciiU.  (Civil  Code,  Art. 
1,85S.) 

Moreover,  the  members  are  free  to  make  any  agree- 
ment that  they  may  think  fit  as  to  the  division  of  the 
profits,  but  they  cannot  deprive  any  one  of  the  partners 
of  any  right  to  a  share  of  the  profits,  nor  can  they  free 
him  from  liability.    (Civil  Code,  Art.  1,855.) 

Article  19.  The  law  recognises  four  kinds  of  com- 
mercial socUUi : — 

1.  SociiU  en  Nam  CoUectif, 

2.  SoeiiU  en  Commandite  Simple. 

3.  SodM  en  Commandite  par  Actions,  recognised  by 

the  special  Law  of  24th  July,  1867. 

4.  Soditi  Anonyme, 

The  latter  two  may  be  termed  companies  divided  into 


In  order  to  complete  the  above  enumeration  we  must 

/Google 


Digitized  by  ^ 


60  CODE   OF   COMMERCE    (COMMENTARY). 

add  the  SociSiS  d  capital  variable,  which,  unknown  at  the 
time  of  promulgation  of  the  Civil  Code,  was  introduced 
by  the  law  of  26th  July,  1867.  Lastly,  we  may  mention 
the  Soci^U  en  participation. 

We  shall  proceed  to  examine  these  in  their  order. 


SECTION  11. 
Partnerships  (Soci^t^s  en  nam  collectif). 

Article  20.  A  Soci^te  en  nom  collectif  is  one  in 
which  all  the  members  are  known  to  the  public,  and  are 
all  jointly  and  severally  liable  for  the  debts  of  the 
undertaking. 

Article  21.  Such  a  partnership  can  be  entered  into 
by  two  or  more  persons.  Its  object  may  consist  of  any 
species  of  commerce.  It  must  be  carried  on  under  a 
style  or  firm  comprising  the  names  of  all  the  members, 
or  of  some  of  them  only,  by  adding  the  words,  et  com- 
pagnie;  but  in  any  case  the  style  of  the  firm  cannot 
include  other  than  the  names  of  its  members. 

In  principle  all  the  partners  are  considered  as  manag- 
ing the  concern  simultaneously,  each  having  power  to 
execute  all  acts  of  commerce,  and  to  sign  the  name  of  the 
firm. 

But  it  may  be  stipulated  that  the  management  shall 
be  confided  to  one  of  the  members  only,  or  even  to  a 
third  party,  not  being  a  member ;  but  the  latter  can  only 
use  the  signature  of  the  firm  upon  prefixing  to  his  signa- 
ture the  words,  *^par  procuration^*  otherwise  he  would 
become  personally  responsible. 

The  appointment  of  manager,  which  can  be  conferred 
by  the  deed  of  partnership,  or  subsequently  (on  condition 
of  due  advertisement  thereof,  as  will  be  explained  later 
on),  confers  upon  the  party  or  parties  in  whose  favour  it 
is  given  the  right  of  acting  for  the  partnership  indepen- 
dently of  the  other  members.    (Civil  Code,  Article  1,857.) 
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But  it  can  be  legally  stipulated  that  one  of  such  managers 
cannot  bind  the  partnership  without  the  actual  partici- 
pation and  concurrence  of  the  other  or  others  of  them. 

Whether  the  partnership  be  administered  by  a  manager 
being  a  partner  or  otherwise,  he  has  the  power  of  per- 
forming all  acts  of  interior  management.  As  regards 
exterior  acts,  he  can  execute  aU  acts  of  commerce,  and 
within  this  limit  can  bring  and  defend  all  actions  at  law 
or  otherwise  relating  to  the  paiiaiership. 

But  he  is  forbidden  to  borrow,  convey,  or  mortgage 
the  real  property  belonging  to  the  partnei'ship ;  such 
acts  are  considered  as  exceptional,  and  requii*e  the  assent 
of  all  the  members. 

The  deed  of  partnership  can,  however,  confer  the  above 
powers. 

The  managers  must  not  use  the  signature  of  the  firm 
otherwise  than  in  the  interest  of  the  undertaking.  It 
may  happen,  however,  that,  contrary  to  his  duty,  the 
manager  may  make  use  of  the  name  of  the  firm  for  his 
own  benefit ;  if  the  third  party  with  whom  the  liability 
has  been  entered  into,  can  prove  that  he  honestly  believed 
that  the  signature  of  the  manager  had  been  given,  bond 
fide,  on  account  of  the  partnership,  the  firm  will  be  liable. 
But  if,  on  the  contrary,  it  can  be  shown  that  the  third 
party  seeking  to  profit  by  such  signature,  was  aware 
that  it  was  given,  not  in  the  interest  of  the  firm,  but  in 
that  of  the  manager,  he  cannot  recover  as  against  the 
firm.     (Court  of  Cassation,  24th  January,  1,853.) 

A  manager  appointed  during  the  term  of  a  partnership 
can  be  revoked  at  any  time  pursuant  to  Article  1,856 
before  cited  of  the  Civil  Code.  He  is  therefore  subject 
in  all  his  acts  to  the  control  of  the  partners. 

A  manager  appointed  by  the  deed  of  partnership  itself 
has  much  more  extensive  powers.  In  the  first  place  his 
appointment  is  irrevocable  unless  it  has  been  otherwise 
stipulated  in  the  deed,  or  unless,  through  bad  manage- 
ment, he  afibrd  his  co-partners  a  legitimate  ground  for 
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demanding  from  the  Tribunal  an  order  for  his  dismissal 
He  conducts  the  management  upon  his  sole  responsibility, 
and  the  other  partners  may  not  interfere  with  his  actions. 
He  is,  however,  responsible  to  them  for  errors  committed 
by  him.    (Civil  Code,  Articles  1,850  and  1,922.) 

The  creditors  of  a  partnership  en  nam  collectif  can  ex- 
ercise their  rights  in  the  first  place  against  the  general 
assets,  which  are  their  security,  and  they  can  also  prove 
against  such  assets  in  priority  to  the  private  creditors  of 
the  partners. 

(Akticle  22,  Code  of  Commerce)  They  can  also  sue 
the  members  personally,  who  are  jointly  and  severally 
liable  for  all  the  partnership  debts.  They  must,  how- 
ever, preliminarily  establish  their  status  as  creditors  of 
the  partnership,  by  obtaining  a  recognition  of  their 
claims  by  the  manager,  or,  if  disputed,  by  obtaining  a 
judgment  against  him  for  the  amount. 


SECTION  III. 
SocieUs  en  Commandite  Simple, 

Article  23.  There  are  two  kinds  of  SociHe  en  com- 
mandite:  I.  The  Soci^U  en  commandite  simple;  II.  The 
Soci^te  en  commandite  par  actions. 

The  commandite  simple,  which  is  also  called  commandite 
par  intMty  is  contracted  between  two  or  more  persons, 
responsible,  in  respect  of  the  creditors  of  the  Soci^tS,  to 
the  extent  of  their  entire  assets,  and  one  or  more  capi- 
talists or  sleeping  partners,  who  bind  themselves  only 
to  the  extent  of  their  interest  in  the  Soei^tS,  Their 
respective  rights  are  evidenced  solely  by  the  clauses 
of  the  partnership  deed  and  not  by  shares. 

The  statutes  or  clauses  in  the  deed,  in  most  instances 
forbid  the  members  to  transfer  their  rights  in  the  under- 
taking without  the  consent  of  the  other  partners. 
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In  any  case,  even  should  such  prohibition  not  exist,  a 
member  of  sucJh  a  partnership  cannot  convey  his  share 
therein  otherwise  than  by  a  deed  executed  in  duplicate, 
registered,  and  notified  to  the  manager  representing  the 
SocUtl 

A  SociSti  en  commandite  par  actions  is  formed  between 
one  or  more  partners  responsible  to  the  extent  of  the 
whole  of  their  property,  and  several  capitalists  who  are 
liable  only  for  the  amount  of  their  investment.  Their 
rights  in  the  undertaking  are  established  or  evidenced 
by  documents  called  shares,  which  are  transferable  by 
conveyance^  endorsement,  or  transfer  in  the  books  of  the 
company. 

In  the  above  two  species  of  Sodit^  the  members,  who 
are  liable  to  the  full  extent  of  their  assets,  are  called 
commandit^s  (actual  partners),  and  the  others  commandi- 
tairea  (sleeping  partners). 

Abtiole  25.  In  a  Sociiti  en  commandite  simple  and  in 
a  SociitS  en  nom  collectif  the  style  or  firm  can  include 
only  the  names  of  the  actual  partners  (commandit^s).  A 
sleeping  partner  (commanditaire)  who  allows  his  name  to 
appear,  notwithstanding  such  prohibition,  would  be  held 
jointly  and  severally  responsible  with  the  commanditis 
for  all  the  debts  of  the  undertaking. 

If  there  are  several  commandite,  the  whole  of  their 
names  are  generally  inserted  in  the  style  or  firm; 
nevertheless  it  may  happen  that  some  of  them  do  not  so 
appear,  but  they  are  none  the  less,  however,  responsible 
jointly  and  severally  with  the  other  commanditaires  in 
respect  of  the  whole  of  the  liabilities  of  the  company,  as 
if  they  were  AssocHs  en  nom  collectif. 

Akticles  24  and  26.  The  parties  who  simply 
provide  the  capital,  called  conwmnditaires,  are  ^never 
liable  beyond  the  amount  of  their  investment;  this 
is  what  is  meant  by  the  clause  in  Article  24,  "That 
in  this  case  the  Soci^i^  is  en  nom  collectif  as  regards  the 
first,  and  en  commandite  as  regards  the  others. 
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Management  of  the  SociM. 

Article  27.  A  commanditaire  partner  cannot  under- 
take any  act  of  management,  even  by  vii'tue  of  a 
power  of  attorney.  The  commandiUs  are  generally  all 
managers.  A  less  number  than  the  whole  can,  however, 
be  appointed  as  managers,  and  a  stranger  can  also  act  as 
such.  The  powers  of  a  manager  in  a  SodMi  en  commandite 
simple  are  subject  to  the  same  rules  as  those  of  managers 
of  SoMUh  en  nom  collectif  aXready  explained  supt^a. 

We  have  seen  that  a  Soci4t^  en  commandite  is  composed 
of  members  of  two  categories ;  firstly,  of  partners  who 
conduct  the  business  in  their  names,  who  render  liable 
the  whole  of  their  property,  whose  personal  qualifications 
constitute  the  reputation  and  position  of  the  partnership 
in  the  business  world,  and  upon  whom  the  entire 
management  necessarily  devolves;  and  secondly,  the 
eommanditaires  who  simply  furnish  the  capital,  risking 
merely  the  amount  of  their  venture,  and  who,  having 
but  a  limited  liability,  take  no  part  in  the  management 
of  the  undertaking,  and  are  incapable  of  contracting  on 
behalf  of  the  soci^ti  with  third  parties. 

Article  28,  §  2.  But  they  may  tender  advice  and 
check  the  operations,  and  generally  supervise  the  trans- 
actions of  the  sociit^y  without  thereby  pledging  their 
responsibility. 

The  creditors  of  the  undertaking  have  the  right,  in  the 
first  instance,  to  enforce  payment  against  the  general 
assets  in  priority  to  the  private  creditors  of  the  partners, 
and  further  against  all  the  property  of  the  commanditis, 
who  are  jointly  and  severally  liable  in  the  same  manner 
as  the  members  of  a  sodite  en  nom  colkctif. 

In  considering  their  rights  against  the  commanditaires, 
we  must  first  assume  the  case  in  which  such  commandi" 
taires  have  taken  no  part  in  the  management.  In  this  in- 
stance nothing  further  can  be  demanded  of  them,  if  they 
have  paid  up  the  amount  of  their  respective  investments. 
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Aeticle  26.  In  effect.  Article  26  enacts  that  ''a 
commanditaire  partner  is  only  liable  for  losses  to  the 
extent  of  the  moneys  which  he  paid  in,  or  should  have 
paid  in,  to  the  undertaking." 

The  sod^td  has  a  right  of  action  against  eonimanditairea 
for  payment  of  their  contribution,  and  the  creditors  of 
the  undertaking  can  also  proceed  against  such  defaulting 
eammanditaires  in  the  name  of  the  soci^U,  pursuant  to 
Article  1,166  of  the  Civil  Code*  Their  liability  is, 
however,  limited  as  above ;  thus,  if  commanditairea  have 
received  dividends  in  prosperous  years,  they  cannot  be 
compelled,  upon  the  subsequent  failure  of  the  aociiU,  to 
refund  the  amount  of  such  dividends.  (Court  of  Cassa- 
tion, 15th  November,  1869.) 

Article  28,  §  1.  When,  however,  commanditairea 
interfere  or  take  part  in  the  management  of  the  concern, 
they  forfeit  the  privileges  attaching  to  their  status  as 
commanditairea,  and  become  jointly  and  severally  liable, 
to  the  entire  extent  of  their  assets,  for  all  the  direct 
consequences  which  may  arise  from  the  acts  in  which 
they  took  part,  and  they  also  become  liable  to  the 
partnership  debts  in  a  degree  to  be  determined  by  the 
Tribunal,  according  as  third  parties  may  have  given 
more  or  less  credit  to  the  undertaking,  upon  perceiving 
that  such  commanditairea  took  part  in  the  management 

Sod^tia  en  commandite  par  actiona  do  not  differ  in 
principle  from  aociiUa  en  commandite  aimple,  but  they 
differ  essentially  as  regards  the  form  of  their  con- 
stitution. 

The  law  has,  in  the  interest  of  the  shareholders  and 
creditors,  subjected  companies  divided  into  shares  to 
severe  legal  measures,  which  will  be  examined  in  the 
following  chapter. 

*  This  Article  is  as  follows : — The  creditors  are  entitled  to  exer- 
ciae  all  the  rights  and  actions  belonging  to  their  debtors,  except 
when  snch  rights  relate  ezdosiTely  to  the  personal  legal  status  of 
the  debtor,  such  as  those  which  are  derived  from  paternal  or 
marital  power. 
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SECTION  rv. 

COMPANIES  DIVIDED  INTO  SHAKES. 

Lawof24th  July,  1867* 

Note.— 2%^  numbers  of  the  Artides  to  which  the  words  "  Code  of 
Commerce'*  are  not  appended  refer  to  the  Text  of  tlie  Law 
o/24/A/%,  1867. 

§  1. — ^REGULATIONS  COMMON  TO  SodHis  en  commandite 
par  actions  AND  TO  Sod^t^s  Anonymes, 

FORMATION  OF  A  COMPANY. 

There  are  two  kinds  of  Sociit^s  divided  into  shares, 
viz.,  "  8ociSt^8  en  commandite  par  actions,*  and  "  Soci^t^s 
anonymesr 

We  have  already  defined  the  former. 

(Articles  29,  30,  Code  of  Commerce.)  The  "  Sociit^  an- 
onyme  "  is  so  called  because  it  is  not  carried  on  under  a 
style  or  firm.  The  whole  of  the  members,  without  ex- 
ception, are  liable  only  to  the  extent  of  their  shares. 
Their  names  cannot  in  any  case  form  part  of  the  denomi- 
nation under  which  the  undertaking  is  placed  before  the 
public.  As  a  general  rule  the  denomination  comprises 
the  object  of  the  enterprise.  The  essential  difference 
between  "  SocUtis  en  commandite  par  actions  "  and  "  Sociit^s 
anonymes"  is  that,  in  the  former,  the  liability  of  the 
managers  is  unlimited,  and  that  the  liability  of  the 
"  commanditaires  "  extends  simply  to  the  amount  of  their 
investments,  whereas  as  regards  ''  SociSt^s  anonymes  "  the 
whole  of  the  members  are  alike  subject  to  a  similar 
liability,  which  is  limited  to  the  amount  of  their  respec- 
tive shares. 

At  the  period  when  the  Code  of  Commerce  was  pro- 
*  See  the  Text  of  this  Law,  in  the  second  part  of  the  work. 
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mulgated,  in  1807,  few  companies  divided  into  shares 
existed,  and  consequently  all  the  provisions  relating  to 
partnerships  were  comprised  within  a  few  articles.  During 
more  than  half  a  century  France  was  content  to  abide  by 
such  incomplete  legislation.  At  length,  however,  in  1856 
and  1863,  various  laws  were  passed  to  modify  and  com- 
plete the  Commercial  Code,  but  these  laws  were  found  to 
be  insuflSicient,  and  ultimately,  on  24th  July,  1867,  a  new 
law  was  promulgated  modifying  the  preceding  laws,  and 
this  law  at  the  present  time  governs  companies  divided 
into  shares. 

We  shall  now  proceed  to  explain  the  above  enactment. 

Articles  1  and  24.  With  the  view  of  preventing  the 
promoters  of  fictitious  companies  from  entrapping  poor, 
ignorant  and  unwary  investors,  it  is  provided,  that  com- 
panies cannot  divide  their  capital  into  shares  or  coupons 
of  shares  of  less  than  100  francs  each  when  the  capital 
does  not  exceed  200,000  francs ;  or  into  shares  of  less 
than  500  francs  when  the  capital  exceeds  the  above 
amount. 

Companies  divided  into  shares  are  not  definitively  con- 
stituted until  the  whole  of  the  capital  has  been  sub- 
scribed. This  provision  prevents  unsound  undertakings 
from  commencing  operations  with  insufficient  funds. 
The  shareholders  must  be  borui  fide^  and  able  to  furnish 
the  capital  subscribed  by  them.  The  law  also  provides 
that  each  shareholder  must  immediately  pay  one-fourth 
at  least  upon  the  subscribed  amount  of  his  shares. 

Such  subscription  and  payments  must  be  proved  by 
a  declaration  made  before  a  notary,  by  the  manager  in  a 
"  SocidU  en  commandite  par  actions,^'  and  by  the  founders 
in  a  "  SocUU  anoni/me" 

To  the  above  declaration  are  annexed  : 

The  list  of  subscribers,  the  amount  paid  up,  a  dupli- 
cate of  the  deed  of  constitution  if  it  is  satM  mngs  priv^s, 
and  a  certified  copy  of  the  deed  if  notarial. 

Articles  6  and  24.  In  a  ''  SociiU  en  commandite"  such 
F  2 
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declaration  is  confirmed  by  the  Committee  of  Inspection, 
and  in  a  "  SocUti  ananj/me  '*  by  the  general  meeting. 

Abticle  4.  Another  condition  necessary  to  the  consti- 
tution of  a  company  divided  into  shares  is  the  approbation 
of  the  **apporU^*  in  kind  (apporta  en  nature)  taken  over  by  the 
company  from  the  members,  and  the  particular  privileges 
stipulated  by  them.  The  object  of  the  above  provision 
was  to  prevent  the  following  proceedings,  viz.,  the  pro-^ 
meters  of  companies  often  exaggerated  the  value  of  their 
*' apports**  consisting  in  industry,  credit,  patents,  realty 
or  personally,  and  stipulated  in  payment  a  large  amount 
of  shares  and  other  considerable  advantages,  such  as 
fixed  salaries  and  other  emoluments  at  the  expense  of 
the  company,  or  a  payment  of  a  percentage  upon  the 
profits,  etc.  As  such  stipulation  did  not  appear  in  the 
prospectus,  the  shareholders  found  themselves  involved 
in  a  disastrous  undertaking  as  regarded  themselves,, 
though  profitable  for  the  promoters. 

Consequently,  Article  4  of  the  Law  of  1867  enacts 
that,  when  a  member  brings  in  an  "apport "  not  consist- 
ing of  cash,  or  stipulates  for  his  own  benefit  certain 
special  advantages,  such  as  percentage  on  profits,  salary, 
lodging  and  travelling  expenses,  etc.,  the  first  general 
meeting  of  shareholders  must  examine  such  contract, 
and  confirm  it  if  considered  reasonable. 

A  company  is  not  definitely  constituted  until  the 
''apport"  and  advantages  have  been  further  confirmed  by 
a  subsequent  meeting  duly  convened. 

Such  second  general  meeting  cannot  decide  as  to  the 
approbation  of  the  "  appart "  and  advantages  until  after  a 
statement  thereof  has  been  printed  and  placed  at  the 
disposal  of  the  shareholders  five  days  at  least  before  the 
holding  of  the  meeting. 

The  resolutions  upon  the  above  subject  are  passed  by 
a  majority  of  the  shareholders  present  Such  majority 
must  comprise  one-fourth  of  the  shareholders,  and  repre- 
sent one-fourth  of  the  cash  capital  of  the  undertaking. 
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Abticle  30>  §§  1  and  2.  Moreover  Article  30  of  the 
Law  of  1867  further  enacts  as  regards  **  SociiUa  anonytnes  " 
that  the  shareholders  present  must,  in  order  to  render 
the  resolution  valid^  represent  one-half  of  the  capital,  and 
such  half  is  calculated  solely  upon  "  apporta "  not  sub- 
jected to  confirmation,  viz.,  upon  the  portion  of  capital 
furnished  in  cash.  K  at  a  first  meeting  the  proportion 
of  shareholders  required  by  law  is  not  present,  a  second 
meeting  can  be  convened.  We  will  explain  in  what  form 
such  convocation  should  be  made. 

Abticle  4.  The  shareholders  who  have  brought  in 
an  "  apport "  in  kind,  or  stipulated  for  special  advantages 
to  be  submitted  for  approbation  to  the  meeting,  cannot 
vote.  In  default  of  confirmation  the  "  SodUi  "  becomes 
of  no  effect  as  regards  all  parties.  As  any  contract  can 
in  law  be  set  aside  on  the  ground  of  fraud,  the  £gu^  of 
confirmation  is  no  impediment  to  ulterior  proceedings  in 
relation  to  such  fraud. 

The  provisions  relating  to  the  confirmation  of  the 
**  apports*^  not  consisting  in  cash,  are  not  applicable  in 
cases  where  the  company  to  which  such  "apport"  is 
made  over,  is  formed  between  parties  only  who  were  joint 
and  several  owners  of  the  same. 


§  2. — OF  the  negotiation  of  shares,  and  of  THEIR 
CONVERSION  into  SHARES  TO  BEARER. 

Article  2.  Shares  are  termed  negotiable  when  they 
are  transferable,  either  by  a  transfer  in  the  books  of  the 
company,  by  endorsement,  or  simply  by  delivery. 

Article  2  of  the  Law  of  1867,  decides  that  shares  can 
only  become  negotiable  after  payment  of  one-fourth  of 
their  nominal  value. 

Until  shares  have  been  paid  up  to  the  extent  of  such 
one-fourth,  ,the  holder  must,  if  he  desire  to  sell  them, 
comply  with  the  formalities  prescribed  by  the  civil  law 
as  regards  reciprocal  contracts. 
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In  this  case,  the  sale  must  be  evidenced  by  a  deed 
executed  in  duplicate  by  the  purchaser  and  vendor ;  it- 
must  be  registered,  in  order  that  it  may  be  opposed  to 
third  parties  in  the  event  of  a  subscriber  selling  the 
same  shares  a  second  time. 

When  shares  are  to  bearer,  and  are  not  fully  paid  up,  the 
owners  thereof  may  &ee  themselves  &om  the  obligation 
of  payment  of  the  balance  remaining  due  on  the  shares,, 
by  allowing  the  company  to  re-sell  them. 

The  law  has  consequently  determined  the  conditions 
upon  which  the  form  of  shares  to  bearer  may  be  adopted. 

Article  3.    To  this  effect  it  is  necessary : 

1st.  That  the  power  to  make  a  conversion  of  this  kind 
has  been  authorised  by  the  Articles  of  Association,  in 
order  that  third  parties  may  not  be  led  to  depend  for 
their  security  upon  the  whole  of  the  nominal  capital,  as 
after  the  payment  of  the  first  moiety  thereof,  if  the  form 
of  share  to  bearer  is  adopted,  there  is  no  longer  a  com- 
plete guarantee  for  the  payment  of  a  second  moiety ; 

2nd.  That  the  conversion  be  authorised  by  a  resolution 
of  the  general  meeting,  which  decides  as  to  the  ex- 
pediency thereof; 

3rd.  That  the  meeting  recognise  by  a  resolution  that 
a  moiety  of  their  amount  has  been  paid  on  all  the  shares. 

When  the  conversion  of  nominative  shai*es  into  shares 
to  bearer  has  been  resolved  by  the  meeting,  every  share- 
holder who  subsequently  to  such  meeting  parts  with 
his  shares,  is  in  nowise  responsible  for  the  payment 
of  the  second  moiety,  but  shareholders  who  may  have 
parted  with  their  shares  before  the  conversion  of  the 
nominative  shares  into  shares  to  bearer,  are  responsible 
for  the  calls  which  may  be  made  during  the  two  years 
which  follow  the  day  on  which  the  conversion  has  been 
adopted  by  the  general  meeting. 

If,  on  the  contrary,  the  conversion  of  the  nominative 
shares  into  shares  to  bearer  has  not  been  voted,  the 
shares  remain  nominative,  and  the  original  subscribers. 
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and  all  subsequent  proprietors  of  the  shares  ad  infinitum 
are  responsible  for  the  fall  payment  of  the  shares  held 
by  them,  in  proportion  as  the  calls  are  made  by  the 
company.  The  right  of  action  which  the  company  may 
exercise  against  them  is  only  barred  after  30  years  from 
the  day  on  which  the  call  has  been  made. 


§   3. — OF  THE   RIGHTS  AND  OBLIGATIONS  OF  SHARE- 
HOLDERS. 

The  liability  of  shareholders  is  limited  to  the  amount 
of  their  venture.  (Article  26,  Code  of  Commerce.) 

Article  10.  (§§  3  and  4).  The  shareholders  who 
may  have  received  in  good  faith  dividends  which  the 
manager  fabely  afiirmed  to  have  been  paid  out  of  profits, 
whilst  they  were  in  reality  paid  out  of  capital,  cannot,  in 
the  event  of  liquidation,  be  compelled  to  refund  the 
amount  of  such  dividends  to  the  creditors. 

The  principal  reason  why  this  provision  has  been 
made  is  in  order  not  to  alarm  capitalists,  nor  render 
them  averse  to  sociiUapar  aetiom. 

But  the  shareholders  may  be  compelled  to  refund  such 
dividends,  if  they  have  received  them  in  the  absence 
of  any  balance-sheet,  or  contrary  to  the  results  stated 
therein. 

Moreover,  actions  for  recovery  of  dividends  paid  in 
error  are  barred  after  five  years  from  the  date  fixed  for 
the  payment  of  the  dividends. 

We  have  before  mentioned  that  the  shareholders  must 
hold  two  successive  meetings  in  which  they  examine  the 
contributions  of  capital  made  in  kind  by  the  founders 
and  the  special  advantages  stipulated  by  them.  Besides 
these  two  meetings,  whose  composition  is  regulated  by 
law,  there  are  annual  general  meetings,  which  are 
governed  by  the  Articles  of  Association,  and  in  which  the 
shareholders  receive  communication  of  the  report  of  the 
committee  of  inspection. 
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Abticle  12.  Every  shareholder  who  desires  to  in- 
form himself  as  to  the  position  of  the  90cUU,  may, 
fifteen  days  at  least  before  the  holding  of  the  general 
meeting,  and  either  personally  or  by  agent  acting  under 
a  power  of  attorney,  inspect  the  balance-sheet,  in- 
ventories and  report  of  the  committee  of  inspection. 

Abticle  17.  Actions  at  law  which  it  may  be  neces- 
sary to  institute  against  the  manager,  may  be  brought  in 
the  name  of  all  the  shareholders  by  the  members  of  the 
committee  of  inspection. 

Moreover,  shareholders  representing  at  least  one  twen- 
tieth part  of  the  capital  of  the  9oeUti  may,  in  their 
common  interest,  depute  at  their  expense  one  or  more 
proxies  to  maintain,  either  as  plaintiffs  or  defendants 
an  action  against  the  managers  or  the  members  of 
the  committee  of  inspection,  and  to  represent  them,  in 
such  case,  before  the  courts,  without  prejudice  to  the 
action  which  each  shareholder  may  bring  individually 
in  his  own  name. 

§  4. — ^PENALTIES  RELATING  TO  INFRINGEMENTS  OF  THE  LAW. 

Article  7.  Art.  7  of  the  Law  of  1867  declares  the 
nullity  of  societies  whose  capital  may  have  been  divided 
into  shares  of  a  value  inferior  to  that  prescribed  by  law, 
or  may  not  have  been  entirely  subscribed,  or  finally,  upon 
which  one-fourth  of  the  amount  of  the  shares  has  not 
been  paid.  It  declares  in  like  manner  the  nullity  of 
companies  whose  shares  may  have  been  negotiated  before 
the  payment  of  such  one-fourth,  or  which  may  have  been 
converted  into  shares  to  bearer  without  the  fulfilment  of 
the  conditions  previously  enumerated,  or  in  which  either 
the  apports  in  kind  or  the  particular  advantages  have 
not  been  the  object  of  special  approval,  and  finally, 
of  SociiUs  en  commandite  par  actions  which  may  not  have 
appointed  the  committee  of  inspection  which  we  will 
examine  later  on. 
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Article  4L  These  same  regulations  are  applicable  to 
SocUUb  ananymes,  but  these  latter  may  furthermore  be 
annulled  if  the  number  of  members  be  less  than  seven, 
and  if  they  have  not  complied  with  the  provisions  of 
Article  25,  as  will  be  further  explained. 

These  nullities  may  be  pleaded  by  third  parties  as 
against  the  members,  but  not  by  the  members  as  against 
third  parties. 

The  members  may  avail  themselves  thereof  in  dis- 
putes which  may  arise  between  themselves.  The  law 
a,ttaches  great  importance  to  the  strict  observance  of  all 
the  regulations  which  concern  the  formation  of  companies, 
and  has  consequently  prescribed  severe  penalties  for  all 
infiringements  which  may  be  committed. 

Article  13.  In  consequence,  the  issue  of  shares  of  a 
SocUt^  constituted  contrary  to  the  prescriptions  of  Articles 
1,  2,  and  3  of  the  Law  of  1867  is  punished  by  a  fine  of 
£00  francs  to  10,000  francs.  The  following  are  liable  to  the 
isame  penalty :—  The  manager  who  has  commenced  the 
operations  of  the  society  before  the  committee  of  inspection 
bas  entered  upon  its  functions ;  persons  who  presenting 
themselves  as  proprietors  of  shares  or  coupons  which  do 
not  belong  to  them,  have  fraudulently  created  a  fictitious 
majority  in  a  general  meeting  (without  pi*ejudice  to 
damages,  if  there  be  ground  therefor,  towards  the  SoeUU 
or  third  parties) ;  persons  who  may  have  lent  their 
shares  with  a  fraudulent  object 

In  the  cases  provided  for  by  the  preceding  para- 
graph, the  penalty  of  imprisonment  for  from  fifteen 
days  to  six  months  may  further  be  pronounced. 

Article  14.  The  negotiation  of  shares,  or  of  coupons 
of  shares,  whose  value  or  form  would  constitute  an 
infringement  of  the  provisions  of  Articles  1,  2  and  3  of 
the  Law  of  1867,  or  on  which  the  payment  of  one-fourth 
of  the  amount  has  not  been  efiTected  pursuant  to  Article 
2  above  mentioned,  is  punishable  by  a  fine  of  from 
500  francs  to  10,000  francs.    All  participation  in  such 
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negotiations,  and  all  publication  of  the  value  of  the  said 
shares,  incur  the  same  penalties. 

Article  15.  The  following  incur  the  penalties  pre- 
scribed by  Article  405  of  the  Penal  Code,*  without 
prejudice  to  the  application  of  this  Article  to  all  acts 
constituting  swindling : 

1.  Those  who,  by  fictitious  subscriptions  or  payments, 
or  by  announcements,  made  with  a  fraudulent  intention, 
of  subscriptions  or  payments  which  do  not  exist,  or  by 
any  other  false  statement,  have  obtained  or  attempted  to 
obtain  subscriptions  or  payments ; 

2.  Those  who,  in  order  to  procure  subscriptions  or 
payments,  have,  with  a  fraudulent  intention,  published 
the  names  of  persons  stated,  contrary  to  truthy^as  being 
or  about  to  become  attached  to  the  company  in  any 
capacity  whatever ; 

3.  The  managers  who,  in  the  absence  of  a  balance- 
sheet,  or  by  means  of  fraudulent  balance-sheets,  have 
distributed  to  the  shareholders  fictitious  dividends. 

Article  16.  Article  463  of  the  Penal  Code  is  appli- 
cable to  the  facts  provided  for  by  the  three  Articles 
which  we  have  just  mentioned.  Pursuant  to  this  Article, 
the  Tribunal  is  competent  to  inflict  a  lighter  penalty 
than  that  prescribed  by  law,  when  extenuating  circum- 
stances are  found  to  exist  in  favor  of  the  defendant. 


SECTION  V. 

SPECIAL  RULES  APPLICABLE  TO  Sociitds  en  commandite 
par  actions, 

(Article  38,  Code  of  Commerce.)  The  capital  of 
Sociitea  en  commandite  may  be  divided  into  shares. 

The  Sociiti  en  commandite  par  actions  is  subjected  as 

*  ImpriBomnent  for  one  year  as  a  minimum  and  fire  years  as  a 
maximum,  and  a  fine  of  50  francs  as  a  minimum  and  3,000  francsr 
as  a  maximum. 


Digitized  by 


Google 


SPECIAL  RULES  APPLICABLE  TO  Soci^th  en  Commandite  75 

[par  actions. 
regards  its  constitution,  the  subscription  of  its  capital 
and  the  negotiation  of  its  shares,  to  the  regulations  above 
explained. 

The  powers  which  conduct  the  management  of  a 
Soci^tS  en  commandite  par  actions  are : — 

1.  The  managers  (associ^s  en  nom,  or  commanditds)  who 
are  responsible  personally,  jointly,  and  severally,  and  ad 
infinitum,  as  in  a  Sociiti  en  commandite  simple  \ 

2.  The  committee  of  inspection,  composed  of  delegates 
of  the  shareholders,  and  upon  whom  devolves  the  duty 
of  controlling  the  management  of  the  associes  en  nwn  or 
com?na7idites. 

3.  The  general  meeting  of  the  shareholders  or  comman- 
ditaires,  who  are  the  sleeping  partners,  responsible  only 
for  the  amount  of  theii*  risk,  that  is  to  say,  for  the  shares 
subscribed  by  them. 


§   1. — MANAGERS. 

The  functions  of  managers  are  exactly  the  same  in  this 
case  as  in  those  of  commandite  simple  and  of  Soci^tSs  en 
nom  collectif.  We  need  only,  therefore,  refer  to  what  we 
have  already  said  in  relation  to  Sociitis  en  nom  collectif  - 
The  same  applies  to  the  manner  in  which  the  managers 
may  be  appointed  and  revoked. 

The  managers  are  responsible  ad  infinitum  and  jointly 
and  severally  towards  third  parties  for  all  the  debts  of 
the  society,  for  the  undertaking  is,  as  regards  them,  en 
nom  collectif. 

Article  8.  The  law  declares  them  equally  respon- 
sible for  the  omission  of  any  of  the  formalities  prescribed 
for  the  constitution  of  societies,  and  for  the  nullity  of 
the  society  incurred  by  such  omission. 

Lastly,  they  are  responsible  towards  the  members,  as 
are  all  agents,  for  faults  committed  by  them  during 
their  management  (Civil  Code,  Article  1,992),  and  for 
nullity  of  the  society  on  account  of  the  non-accomplish- 
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ment  of  the  preliminaiy  formalities.    (Article  8  of  the 
Law  of  1867,  before  cited). 


§  2. — COMMITTEE  OF  mSPECTION. 

Aeticle  5.  A  conunittee  of  inspection,  composed  of 
at  least  three  shareholders,  is  appointed  in  every  aoci^tS 
en  commandite  par  actions.  The  committee  is  nominated 
by  the  general  meeting  of  shareholders  immediately  after 
the  definitive  constitution  of  the  society,  and  before  any 
operations  can  be  entered  upon.  The  committee  is  sub- 
ject to  re-election  at  the  periods  and  according  to  the  con- 
ditions determined  by  the  Articles  of  Association.  The 
first  committee,  however,  is  only  nominated  for  one  year. 

Aeticle  6.  The  first  committee  must,  immediately 
after  its  appointment,  verify  that  all  the  provisions  con- 
tained in  the  preceding  Articles  have  been  complied  with. 

It  is  entrusted,  moreover,  with  the  power  and  the 
•duty  of  correcting  omissions,  if  this  be  still  possible,  by 
complying  with  the  legal  formalities. 

Aeticle  8.  When  the  society  is  declared  null,  the 
members  of  the  first  committee  of  inspection  may  be 
•declared  responsible  with  the  managers  for  prejudice 
resulting  to  the  society  and  to  third  parties  from  the 
annulment  of  the  society.  The  same  responsibility  may 
be  declared  against  those  of  the  members  whose  apports 
in  kind  to  the  capital  or  special  advantages  may  not 
have  been  verified  and  approved ;  but  the  committee  of 
inspection  has  a  right  of  recourse  against  the  members 
who  have  brought  in  such  apports.  (Court  of  Cassation, 
6th  August,  1867.) 

During  the  existence  of  the  company  the  members  of 
the  committee  exercise  surveillance  over  the  managers ; 
this  constitutes  their  principal  functions. 

Aeticle  10.  They  verify  the  cash-books,  the  bills 
receivable  and  payable,  the  acceptances,  and  the  securi- 
ties of  the  company. 
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They  send  in  a  report  every  year  to  the  general 
meeting,  in  which  they  must  point  out  the  irregularities 
or  inaccuracies  which  they  may  have  discovered  in  the 
inventories,  and  must  state  the  motives,  if  such  exist, 
which  may  present  themselves  against  the  payment  of 
the  dividend  proposed  by  the  manager. 

Article  11.  Lastly,  the  committee  of  inspection  may, 
with  the  view  of  preventing  the  disasters  which  might 
be  occasioned  by  the  bad  management  of  the  manager, 
convene  a  general  meeting,  and  take  measures  for  the 
dissolution  of  the  company,  if  the  meeting  should  so 
decide. 

Article  0.  The  members  of  the  committee  of  inspec- 
tion are  in  no  case  responsible  for  the  acts  of  management 
of  the  manager. 

In  fact,  they  possess  no  means  of  opposition  to  acts  of 
bad  management,  nor  power  to  enforce  the  caiTying  out 
of  measures  of  evident  utility.  On  the  other  hand,  they 
are  not  responsible  for  misdemeanors  committed ;  as  for 
instance,  for  misappropriation  by  the  managers. 

They  are  liable  only  in  respect  of  faults  committed  by 
themselves,  as  negligence,  for  instance. 

They  are  agents,  and  are  therefore  bound  to  employ, 
in  the  exercise  of  their  Amotions,  the  same  care  and 
prudence  as  would  be  required  from  the  head  of  a 
family.    (Civil  Code,  Article  1,992.) 

Their  responsibility  will  be  greater  if  their  functions 
are  remunerated  by  salary,  and  the  fees  which  are  fre- 
quently allowed  them  for  their  attendance  constitute  in 
reality  a  salary,  giving  rise  to  the  application  of  this  rule. 


§  3. — general  meeting. 

In  each  year,  at  the  period  fixed  by  the  Articles  of 
Association,  the  shareholders  are  convened  to  a  general 
meeting.    The  report  of  the  committee  of  inspection 
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upon  the  operations  of  the  manager  is   submitted  to 
them,  pursuant  to  Article  10. 

The  composition  of  the  above  meetings,  the  mode  of 
convocation,  and  voting,  are  regulated  by  the  Articles 
of  Association. 

§   4. — ^TRANSITORY  PROVISIONS. 

Article  18.  SodiUs  en  commandite  par  actions 
existing  before  the  Law  of  17th  July,  1856,  and  which 
have  not  complied  with  Article  15  of  this  law,  (viz., 
which  have  not  constituted  a  committee  of  inspection  in 
the  delay  of  six  months  since  this  law  has  been  passed), 
must,  within  six  months,  appoint  a  committee  of  inspec- 
tion in  conformity  with  the  preceding  provisions,  in 
default  of  which  every  shareholder  has  the  right  to  have 
the  soci^ti  dissolved. 

Article  10.  SociH^a  en  commandite  par  actions  formed 
previously  to  the  present  law,  which  can,  by  their  statutes, 
be  transformed  into  Sociitis  anonymes  authorised  by  the 
Government,  can  be  converted  into  SociMs  anonymes 
upon  the  conditions  specified  in  Chapter  II.  of  the  present 
law,  on  compl}dng  with  the  clauses  contained  in  the 
statutes  relating  to  such  conversion. 

Article  20.  The  Law  of  17th  July,  1856,  is  hereby 
repealed. 


SECTION  VI; 
Special  Rules  Applicable  to  SocUtis  anonymes. 


§  1.— general  principles. 

The  second  species  of  company  divided  into  shares  is 
the  SocUti  anonyme, 

(Article  32  of  the   Code  of  Commerce)    A  SocUti 
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anonyme  is  one  in  which  none  of  its  members  whether 
simple  shareholders  or  directors,  are  liable  beyond  the 
amount  of  the  shares  subscribed  by  them.  Consequently, 
the  directors  are  only  responsible  for  the  execution  of 
the  powers  with  which  they  are  invested.  They  do  not 
incur,  in  consequence  of  their  management,  any  liability 
personally,  or  jointly  and  severally,  in  respect  of  the 
engagements  of  the  undertaking. 

(Article  33,  Code  of  Commerce)  The  members  are 
only  liable,  in  case  of  loss,  to  the  extent  of  the  amount  of 
their  interest  in  the  undertaking.  As  it  is  a  principle  of 
French  law  that  all  persons  whose  names  appear  in  the 
style  or  firm  are  liable  to  the  extent  of  the  whole  of  their 
property  for  the  debts  of  the  concern,  it  follows  from 
this  that  a  aociiti  anonyme  does  not  exist  under  a  style 
or  name,  inasmuch  as  none  of  its  members  are  inde- 
finitely liable.  It  is  described  by  the  designations  of  the 
object  of  the  imdertaking. 

(Article  34,  Code  of  Commerce)  The  capital  of  a 
soeiSU  anonyme  is  divided  into  shares,  or  even  coupons  of 
shares,  of  equal  value. 

Article  21.  SociiUa  anonymes,  which,  before  the  Law 
of  1867,  could  not  exist  without  the  authorisation  of  the 
Government,  may,  since  that  date  and  by  conforming 
simply  with  the  laws,  be  constituted  without  any  such 
authority. 

Article  23.  In  order  to  prevent  a  few  individuals 
combined  together  from  availing  themselves  of  this  form 
of  society,  for  undertakings  of  little  importance,  in  which 
they  might  thus  avoid  all  personal  responsibility,  such  a 
eoci^t^  can  only  be  constituted  when  the  number  of  mem- 
bers exceeds  seven. 


§  2. — ^BlANAGEMENT  OF  SociMis  ononymes. 

The  three  powers  which  conduct  the  management  of  a 
wcUt^  anonyme  are  the  directors,  the  general  meeting. 
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and  lastly  the  auditors.    We  will  proceed  to  examine 
their  mode  of  operation. 


1«%. — Directors. 

The  directors,  representatives  of  the  members,  are 
charged  with  the  daily  carrying  out  of  the  commercial 
operations  of  the  society. 

The  following  is  the  mode  of  their  nomination. 

Article  25.  A  general  meeting  is,  in  all  cases,  con- 
vened on  the  demand  of  the  founders  subsequently  to  the 
deed  constituting  the  subscription  of  the  capital,  and  the 
payment  in  cash  of  one-fourth  of  the  capital. 

This  meeting  nominates  the  first  directors;  it  alsa 
nominates,  for  the  first  year,  the  auditors.  Such  direc- 
tors cannot  be  appointed  for  more  than  six  years ;  they 
are  eligible  for  re-election,  unless  a  provision  to  the  con- 
trary exist. 

Nevertheless,  they  can  be  appointed  by  the  Articles  of 
Association,  with  a  formal  stipulation  that  their  nomi- 
nation shall  not  be  submitted  to  the  approbation  of  the 
general  meeting.  In  this  case  they  cannot  be  nominated 
for  more  than  three  years.  The  report  of  the  meeting 
states  the  acceptance  of  the  directors  and  of  the  auditors 
present  at  the  meeting.  From  the  moment  of  such  ac- 
ceptance, the  company  is  duly  constituted. 

Article  22.  The  directors,  whether  they  are  re- 
mtmerated  or  not  for  their  services,  are  removable. 

The  directors  of  Sociitis  Anonymes  are  revocable  at 
the  pleasure  of  the  meeting,  even  when  they  may  have 
been  nominated  by  the  Articles  of  Association;  but  in  this 
case,  if  the  dismissal  be  made  on  insufficient  grounds, 
they  may  claim  damages.  However  elected,  they  must 
necessarily  be  chosen  from  among  the  members  of  the 
sociiU.  It  is  considered  that,  as  shareholders,  they  will 
be  the  more  interested  in  promoting  the  welfare  of  the 
undertaking.   - 
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In  general,  the  directors,  who  may  be  numerous,  do  not 
take  a  direct  part  in  all  the  acts  of  management ;  they 
compose  the  board  of  direction,  which  meets  at  frequent 
intervals,  but  is  not  always  present. 

The  daily  management  is  delegated  to  a  committee, 
composed  of  a  small  number  of  directors,  or  even  of  one 
director  only. 

The  committee  may  even,  if  the  articles  of  association 
allow  thereof,  cause  itself  to  be  replaced  by  a  mandatory  or 
agent  not  being  a  member  of  the  socUti,  and  for  whom  it 
is  responsible.  This  measure  has  been  considered  expedi- 
ent, in  order  that  the  sociiU  may  benefit  by  the  services 
of  a  person  possessing  the  necessary  special  technical 
acquirements,  even  though  such  person  be  not  possessed 
of  the  number  of  shares  required  by  the  law. 

The  law,  moreover,  exacts  from  the  directors  various 
guarantees : 

Article  26,  §  1.  They  must  be  holders  of  a  certain 
number  of  shares,  determined  by  the  articles  of  asso- 
ciation. 

These  shares  are  applicable  in  toto  in  guarantee  of  all 
acts  of  management,  and  even  of  those  which  may  be 
exclusively  personal  to  one  of  the  directors. 

They  must  be  nominative,  untransferable,  stamped  as 
untransferable,  and  deposited  with  the  company. 

Article  40.  Moreover,  in  the  apprehension  that 
the  directors  may  sacrifice  the  interests  of  the  socUU 
to  their  own,  they  are  prohibited  from  taking  or  retain- 
ing an  interest,  either  direct  or  indirect,  in  any  under- 
taking or  contract  made  with  or  for  account  of  the 
sod^U,  unless  specially  authorised  by  the  general  meet- 
ing. 

A  special  account  is  rendered  every  year  to  the 
general  meeting  of  the  execution  of  the  contracts  or 
undertakings  which  it  may  have  authorised,  in  accord- 
ance with  the  terms  of  the  preceding  paragraph. 

It  follows  from  this  that  the  directors  may,  without 

6 


Digitized  by 


Google 


82         LAW  OF  24th  JULY,  1867  (oommkntart). 

being  specially  authorised,  negotiate  with  the  saciSt^  in 
relation  to  isolated  commercial  transactions,  even  if  such 
transactions  be  frequent,  but  they  may  not  enter  into  a 
continuing  contract  or  agreement  having  for  effect  to 
give  rise  to  regular  and  continuous  dealing.  They  may 
not,  for  instance,  contract  for  the  supply  of  goods  or 
materials  by  the  month  or  year.  In  effect,  such  pro- 
tracted operations  are  those  which  may  most  easily  be 
employed  for  fraudulent  purposes. 

The  penalties  inflicted  by  the  law  are,  the  cancelling 
of  the  contracts  in  question,  the  condemnation  of  the 
directors  in  damages,  and  lastly,  their  dismissal. 

The  responsibility  of  the  directors  may  be  involved 
in  consequence  of  the  non-execution  of  the  formalities 
of  constitution,  or  of  acts  resulting  from  their  manage- 
ment. 

Article  42.  The  first  of  these  cases  is  provided  for 
by  Article  42  of  the  Law  of  1867,  which  runs  as  follows : 
When  the  nullity  of  the  sociSU  or  of  its  acts  and  resolu- 
tions has  been  declared,  the  founders  whose  default  caused 
such  nullity,  and  the  directors  holding  oflice  at  the  time  it 
has  been  incun-ed,  are  jointly  and  severally  liable  to- 
wards third  parties  without  prejudice  to  the  rights  of 
the  shareholders. 

This  liability  attaches  not  only  to  the  directors 
actually  holding  office  at  the  time  when  the  nuUity  is 
declared,  but  also  to  the  directors  first  appointed  (Paris, 
28th  May,  1862;  Court  of  Cassation,  27th  January, 
1873),  and  according  to  the  above  decisions  it  extends 
to  the  whole  of  the  liabilities  of  the  BociH^. 

We  have  now  to  determine  the  liabilities  which  may 
be  incurred  by  the  directors  in  the  course  of  their 
management. 

Article  44.  By  the  terms  of  Article  44  of  the  Law 
of  1867,  the  directors  are  responfiible  according  to  the 
principles  of  common  law,  individually  or  jointly  and 
severally,  as  the  case  may  be,  as  regards  the  sociiU  or 
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towards,  third  parties,  for  infrmgements  of  the  provisions 
of  the  law,  or  for  misdeeds  committed  by  them  during 
their  management,  and  especially  for  distributing  or 
allowing  to  be  distributed,  without  opposition  on  their 
part,  fictitious  dividends. 

It  results  from  this  that  the  responsibility  of  the 
directors  is  in  principle  individual,  in  so  far  as  each 
director  can  only  be  made  liable  for  acts  committed  by 
himself,  and  that  the  directors  are  jointly  and  severally 
liable  only  when  the  act  in  question  is  common  to  all  of 
them,  as  for  instance,  in  the  case  of  a  resolution  of  the 
board  of  directors.  (Court  of  Appeal,  Paris,  1st  August, 
1868.) 

They  are  answerable,  as  regards  the  society,  for  grave 
errors,  that  is  to  say,  such  as  would  not  be  committed  by 
a  merchant  of  experience.  (Civil  Code,  Article  1,992.) 
But  they  are  not  chaigeable  with  the  risks  inseparable 
from  all  commercial  undertakings. 

Legal  proceedings  in  reference  to  liability  devolve 
upon  the  soci^U,  and  the  general  meeting  may  decide  as 
to  the  institution  or  renunciation  of  the  same. 

It  is  in  accordance  herewith  that  it  has  been  decided 
that  if  such  general  meeting  has  by  ratification  waived 
its  right  of  proceeding  directly  or  indirectly,  no  share- 
holder is  competent  to  institute  proceedings  against  the 
directors  in  his  own  right.  (Court  of  Appeal,  Paris, 
16th  April,  1870.) 

The  directors,  being  merely  agents  of  the  soci^tS,  do 
not  incur  in  principle  any  liability  towards  third 
parties.  It  would  be  otherwise  if  they  had  caused 
prejudice  to  such  third  parties.  Thus,  they  would 
certainly  be  responsible  as  regards  creditors  of  the 
soci^tS  for  the  distribution  of  fictitious  dividends,  and  as 
regards  certain  shareholders  for  false  reports  rendered  to 
the  general  meeting  as  to  the  position  of  the  soditi, 
which  may  have  induced  them  to  take  shares*  (Court 
of  Cassation.  7th  May,  1872.) 
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Article  46.  The  provisions  of  Articles  13,  14,  15, 
and  16  of  the  law  are  applicable  as  regards  90cUtis 
anonymes.  The  directors  who,  in  the  absence  of  balance- 
sheets  or  by  means  of  fraudulent  balance-sheets,  may- 
have  authorised  fictitious  dividends,  will  be  amenable  to 
the  penalty  which  is  pronounced  in  this  case  by  Article 
15  against  managers  oiaociitis  en  commandite. 


2ndly. — General  Meetings. 

Article  28.  A  regulation  common  to  all  general 
meetings  is  set  forth  in  Article  28  of  the  Law  of  1867, 
which  runs  as  follows : 

*'  In  all  general  meetings,  the  resolutions  are  passed  by 
a  majority  of  votes.  A  register  of  the  members  present 
is  kept^  which  contains  the  names  and  addresses  of  the 
shareholders  and  the  number  of  shares  held  by  each 
shareholder.  This  register  is  certified  by  the  bureau,  or 
committee,  of  the  meeting,  and  deposited  at  the  offices  of 
the  company,  and  must  be  produced  for  the  inspection  of 
all  persons  entitled  to  demand  it." 

The  constitution  of  the  meeting  and  the  manner  of 
voting  vary  according  to  the  object  of  the  meeting.  In 
the  following  cases  general  meetings  are  termed  ea;tra' 
ordinary  general  meetings,  and  are  subjected  to  certain 
exceptional  conditions. 

Article  30,  §§  1  and  2.  In  general  meetings  called 
for  the  purpose  of  verifying  the  apports  brought  into  the 
society,  of  appointing  the  first  directors,  and  of  verifying 
the  correctness  of  the  declaration  of  the  promoters  of  the 
society,  every  shareholder,  whatever  may  be  the  number 
of  shares  held  by  him,  may  take  part  in  the  deliberations 
of  the  meeting  and  exercise  the  number  of  votes  accorded 
to  him  by  the  articles  of  association,  provided  that  the 
number  of  such  votes  does  not  exceed  ten. 
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Such  meetings  must  be  composed  of  a  number  of 
shareholders  representing  at  least  the  half  of  the  capital 
of  the  Bod^ti.  Shareholders  whose  apports  are  subject 
to  verification  cannot  vote. 

If  at  the  general  meeting  a  sufficient  number  of  share.- 
holders  be  not  present  to  represent  the  half  of  the 
capital,  such  meeting  can  only  pass  provisional  resolu- 
tions. 

In  this  event,  another  general  meeting  is  convened. 
Two  notices  published  at  an  interval  of  eight  days,  and 
at  least  one  month  before  the  date  of  the  proposed 
meeting,  in  one  of  the  newspapers  appointed  for  the 
publication  of  legal  advertisements,  notify  to  the  share- 
holders the  provisional  resolutions  adopted  by  the 
former  meeting,  and  these  resolutions  become  final  if 
they  are  adopted  by  the  second  meeting,  composed  of  a 
number  of  shareholders  representing  at  least  a  fifth  of 
the  capital  of  the  society. 

Article  31.  By  the  terms  of  Article  31  of  the  Law 
of  1867,  such  meetings  as  are  convened  for  the  purpose 
of  deliberating  upon  modifications  of  the  articles  of 
association,  or  upon  proposals  for  the  continuation  of 
the  society  beyond  the  term  fixed  for  its  duration,  or 
for  its  dissolution  before  such  term,  are  only  regularly 
constituted,  and  can  only  validly  deliberate,  when  they 
are  composed  of  a  number  of  shareholders  representing 
the  half  at  least  of  the  capital  of  the  undertaking. 

If  it  be  impossible  to  assemble  the  requisite  number 
of  shareholders,  no  resolution  can  be  taken  by  the  meeting 
in  respect  of  the  propositions  of  modification  of  the 
articles  of  association,  of  continuation^  or  of  anticipatoiy 
dissolution  of  the  society. 

Moreover,  a  meeting  thus  constituted  can  only  decide 
upon  modifications  of  detail  in  the  original  contract,  or 
upon  points  as  to  which  the  articles  of  association 
confer  upon  such  meetings  the  power  to  deliberate  and 
decide.     But  apart  from  cases  thus  provided  for  by  the 


Digitized  by 


Google 


86         LAW  OF  24th  JULY,  1867  (oommbntart). 

articles  of  association,  no  change  can  be  made  but  by 
the  unanimous  decision  of  the  shareholders^  for  no  person 
can  be  bound  except  within  the  limits  of  his  consent. 
(Court  of  Cassation,  14th  December,  1869.) 

General  meetings  are  termed  ordinary  when  their 
object  is  the  consideration  of  the  report  of  the  auditors 
and  directors,  the  approval  of  the  balance-sheet,  and  the 
dividends  which  are  proposed  to  be  paid. 

AnTiCLE  27*  A  general  meeting  of  this  kind  is  held 
at  least  once  in  every  year,  at  the  date  fixed  by  the 
articles  of  association.  The  Articles  determine  the 
number  of  shares  which  it  is  necessary  to  hold,  either  as 
proprietor  or  as  proxy,  in  order  to  be  admitted  to  the 
meeting,  and  the  number  of  votes  belonging  to  each 
shareholder  in  relation  to  the  number  of  shares  held  by 
him. 

Article  29.  The  above  meetings  must  be  composed 
of  a  number  of  shareholders  representing  one-fourth  at 
least  of  the  capital  of  the  company.  If  the  general  meet- 
ing is  not  attended  by  such  number,  another  meeting  is 
convened  in  the  manner  and  after  the  interval  prescribed 
by  the  articles  of  association,  and  such  meeting  can 
validly  deliberate  whatever  may  be  the  proportion  of 
the  capital  represented  by  the  shareholders  present. 


Zrdly, — Auditors. 

Article  32,  §  1.  The  auditors  are  appointed  in  the 
following  manner : 

The  annual  general  meeting  appoints  one  or  several 
auditors,  members  or  not,  charged  with  making  a  report 
to  the  general  meeting  of  the  ensuing  year  upon  the 
position  of  the  society,  the  balance-sheet,  and  the  ac* 
counts  pres^ited  by  the  board  of  direction 
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They  are  only  appointed  for  one  year.     (Article  25.) 

They  may  be  indefinitely  re-elected,  the  law  making 
no  provision  to  the  contrary. 

Article  32,  §§  2  and  3.  In  default  of  appointment 
of  auditors  by  the  general  meeting,  or  in  the  event  of 
impediment  or  refusal  on  the  part  of  one  or  more  of  the 
auditors  appointed,  the  President  of  the  Tribunal  of 
Commerce  in  the  jurisdiction  of  which  the  chief  offices 
of  the  soci^t^  are  situate,  proceeds  to  the  nomination  or 
replacement  of  such  auditors,  after  due  notice  thereof 
to  the  directors. 

The  auditors  are  charged  with  the  verification  of  all 
the  transactions  of  the  society.  In  consequence.  Article 
32  of  the  Law  of  1867  provides  that  "  the  resolutions 
approving  the  balance-sheet  and  accounts  are  null  and 
void,  if  they  have  not  been  preceded  by  the  repoi*t  of 
the  auditor& 

Article  83.  In  order  that  the  auditors  may  be 
able  to  draw  up  their  report  with  complete  know- 
ledge of  the  affairs  of  the  society,  they  have  the  right 
"  during  the  three  months  which  precede  the  date  fixed 
by  the  articles  of  association  for  the  convening  of  the 
general  meeting,  as  often  as  they  may  deem  expedient 
in  the  interests  of  the  society,  to  inspect  the  books  and 
examine  the  operations."  They  may  at  any  time,  in  case 
of  necessity,  convene  a  general  meeting. 

The  auditors  are  responsible  to  the  shareholders  for 
neglect  in  their  surveillance. 

Article  43.  Article  43,  of  the  Law  of  1867,  pro- 
vides :  "  That  the  extent  and  effects  of  the  responsibility 
of  the  auditors,  as  regards  the  society,  are  determined  by 
the  general  rules  applicable  to  agents." 

The  functions  of  the  auditors  have  not  been  instituted 
solely  in  the  interests  of  the  shareholders,  but  equally  in 
those  of  third  parties.  Consequently,  the  auditors  are 
equally  liable  as  regards  the  latter  for  the  execution  of 
the  duties  entrusted  to  them* 
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§  3. — VARIOUS  PRECAUTIONAKY  MEASURES  IMPOSED  UPON 
Sad^tis  Anonymes, 

We  will  now  briefly  indicate  the  precautions  necessi- 
tated as  regards  the  management  of  sodith  anonyniea; 
the  provisions  of  the  law  are  sufficiently  simple  and 
clear  to  enable  us  to  dispense  with  any  lengthened  com- 
mentary thereon. 

We  will  therefore  confine  ourselves  to  the  reproduction 
of  the  Articles  contained  in  the  law. 

Article  34.  Every  soci^ti  ammyme  must  make  out, 
at  the  end  of  each  half-year,  a  statement  of  its  assets 
and  liabilities.  This  statement  is  placed  at  the  disposal 
of  the  auditors.  In  every  year  an  inventory  is  further- 
more drawn  up,  containing  the  particulars  of  the  real  and 
personal  property  of  the  society,  and  of  all  the  debts 
due  to  and  by  the  society.  The  inventory,  the  balance- 
sheet,  and  the  account  of  profit  and  loss,  are  placed  at 
the  disposal  of  the  auditors  on  the  fortieth  day,  at  latest, 
before  the  general  meeting,  and  are  submitted  to  such 
meeting. 

Article  35.  Fifteen  days,  at  least,  before  the 
general  meeting,  every  shareholder  may  demand  and 
receive,  at  the  offices  of  the  company,  communication  of 
the  inventory  and  of  the  list  of  shareholders,  and  may 
require  copies  of  the  balance-sheet  recapitulating  the  in- 
ventory, and  of  the  report  of  the  auditors. 

Article  36.  One-twentieth  part,  at  least,  of  the  nett 
profits  must  be  annually  set  aside  in  order  to  form  a 
reserve  fimd.  This  deduction  from  the  nett  profits  ceases 
to  be  obligatory  when  the  reserve  fund  shall  have 
attained  one-tenth  of  the  capital  of  the  sociSt^. 

The  articles  of  association  may  require  more,  but 
cannot  require  less. 

Article  37.  Lastly,  in  the  event  of  the  loss  of  three- 
fourths   of  the  capital  of  the  sociiUy  the  directors  are 
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bound  to  call  a  general  meeting  of  all  the  shareholders, 
with  the  object  of  deciding  as  to  whether  it  may  have 
become  necessary  to  declare  the  dissolution  of  the  sod^i. 
The  decision  of  the  meeting  must  in  any  case  be  made 
public  In  the  event  of  default  on  the  part  of  the 
directors  to  convene  a  general  meeting,  as  in  the  case  in 
which  such  meeting  may  not  have  possessed  the  elements 
necessary  for  its  legal  constitution,  any  interested  party 
may  demand  of  the  Tribunals  the  dissolution  of  the 

Article  38.  Such  dissolution  may  moreover  be  pro- 
nounced on  the  demand  of  any  party  interested,  when 
one  year  has  elapsed  from  the  date  at  which  the  number 
of  members  may  have  been  reduced  to  less  than  seven. 


§  4. — ^TRANSITORY  PROVISIONS. 

Article  60.  With  regard  to  the  socUtis  anonymea  ex- 
isting at  the  time  of  the  promulgation  of  the  Law  of  the 
24th  July,  1867,  they  remained  subject  during  the  whole 
of  their  existence  to  the  provisions  which  previously  con- 
trolled them ;  but  they  might  have  been  converted  into 
9ocUUb  anonymea  in  conformity  with  the  Law  of  1867,  by 
obtaining  the  authorisation  of  the  Government. 

Article  47.  Limited  companies  which  existed  pur- 
suant to  the  provisions  of  the  Law  of  23rd  May,  1863» 
when  the  new  Law  of  24th  July,  1867,  was  passed,  could 
be  converted  into  aoci^Us  anonymea  by  conforming  to  the 
rules  drawn  up  for  the  modifications  of  their  statutes. 
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SECTION  VII. 

SocUUb  anont/mes  bemaininq  subject  to  the  authori- 
sation OF  THE  GOVERNMENT. 

Articles  66  and  67.  Certain  associations  exist  in 
wliich  the  chances  of  gain  or  loss  being  diflScult  of  ap- 
preciation, are  dangerous  to  the  public,  and  allow  of  its 
credulity  being  easily  taken  advantage  of.  Such  are 
Tontines,  mutual  insurance  companies,  and  premium  life 
insurance  companies. 

It  is  therefore  provided  by  Article  66  of  the  Law  of 
1867  that  "  associations  of  this  nature  remain  subject  to 
the  authorisation  of  Government." 

Tontines  or  mutual  life  insurance,  are  associations  in 
which  a  certain  capital  is  placed  in  common,  either  in 
X)rder  to  be  divided  among  the  survivors  at  a  given  date, 
augmented  by  the  interest  which  shall  have  accrued 
thereon,  or  to  be  invested  d  fonds  perdus,  and  distribute 
annually  the  income  thereof  amongst  the  survivors. 

Life  insurances  with  premium  are  contracts  in  con- 
sideration of  which  the  parties  insured  pay  annually  a 
certain  sum,  termed  premium,  in  order  that  a  certain 
capital  may  be  paid  either  at  their  decease  to  their 
representatives,  or  to  themselves  if  they  live  to  a  certain 
specified  age.  Fire  and  other  mutual  or  premium  Insur- 
ance Companies,  other  than  Life  Insurance  Companies, 
are  not  subjected  to  the  authorisation  of  Government. 
They  must  be  constituted  pursuant  to  the  provisions  of 
the  Decree  of  22nd  January,  1868.*  The  companies  which 
were  already  in  existence  when  such  decree  was  passed 
were  compelled  to  modify  their  statutes  in  conformity 
therewith. 

*  See  the  Text  of  the  Decree  of  22nd  January,  1868,  in  the 
Appendix. 
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SECTION  VnL 
SocUtia  WITH  VABLABLE  CAPITAL. 

(Articles  47 — 51  of  the  Code  of  Commerce.) 

This  new  species  of  company  was  created  in  1867, 
in  order  to  facilitate  the  organisation  of  co-operative 
societies. 

No  society,  not  possessing  the  distinctive  characteris- 
tics of  co-operation,  is  empowered  to  take  the  form  of 
SociiU  d  coital  variahle.  Co-operative  societies  are  of 
three  kinds : 

1.  SocUtis  of  consumption ; 

2.  SocM^B  of  credit ; 

3.  Sociitia  of  production, 

1.   SociSUs  OF  COKSUMPTION. 

Their  object  is  to  buy  wholesale^  articles  of  consump- 
tion, and  to  resell  them  to  their  members,  allowing  them 
the  benefit  of  the  profits  ordinarily  made  by  retail 
dealers. 

2.   SoMUs  OF  CREDIT. 

Of  this  class  are,  in  the  first  place,  mutual  credit  socie- 
ties, whose  object  is  to  collect  the  savings  of  the  members 
by  small  periodical  contributions  in  order  to  lend  them 
to  those  members  who  have  need  thereof,  subject  to  a 
moderate  rate  of  interest  which  shall  nevertheless  remu- 
nerate the  depositors.  This  kind  of  co-operative  society 
sometimes  assumes  another  form.  It  may  consist  in 
obtaining  pecuniary  credit,  by  means  of  the  creation  of 
a  capital  stock  constituted  in  the  maimer  before  men- 
tioned, and  in  consideration  of  the  obligation  entered 
into  by  the  members  of  becoming  jointly  and  severally 
liable  each  for  the  others. 
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SoMUb  of  production. 

Their  object  is  to  give  to  the  workman,  instead  of  a 
salary,  a  share  in  the  profits  on  the  work  which  he 
executes. 

Co-operative  societies  are  not  numerous  in  France, 
although  they  have  long  been  extolled  as  the  only  means 
of  putting  an  end  to  the  antagonism  existing  between 
the  capitalist  and  the  working  man. 

They  appear  not  to  be  easy  of  adaptation  to  the  cha- 
racter of  the  French  workman,  and  in  spite  of  the  very 
remarkable  examples  which  have  been  given  us  both  by 
England  and  Germany,  the  French  workman  disdains  to 
avail  himself  of  this  powerful  instrument  of  association, 
and  seems  to  possess  no  confidence  in  the  advantageous 
results  which  he  might  in  all  probability  obtain  there- 
from. 

The  law  of  SoditiB  d  capital  variable  being  in  very 
limited  use,  we  have  thought  it  sufiicient  to  give  the 
text  itself,  without  adding  further  explanation.* 


SECTION  IX. 
DISSOLUTION  OF  PAKTNEBSHIPS  AND  COMPANIES. 


§  1. — OF  DISSOLUTION. 

Partnerships  are  dissolved  by  law : 

1.  By  the  expiry  of  the  term  agreed  upon,  unless  such 
term  be  prolonged,  but  the  prolongation  must  be  agreed 
to  by  the  whole  of  the  partners  or  members,  unless  the 
statutes,  articles  of  association,  or  deed  of  partnership  give 
power  to  a  certain  majority  of  the  partners  or  members  to 
determine  the  prolongation.    (Article  1,865,  Civil  Code.) 

*  See  the  Text  of  this  Law,  in  the  Appendix. 
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2.  When  the  property  or  thing  which  one  of  the 
partners  or  members  has  engaged  to  bring  into  the 
partnership  happens  to  perish  before  being  brought  in 
common ; 

3.  When  the  partnership  or  soci^U  has  been  formed 
in  view  of  a  specific  undertaking,  and  such  undertaking 
is  terminated ; 

4.  By  the  decease  of  a  member  or  partner.  This  pro- 
vision only  applies  to  sociSt^s  formed  intuitu  peraoniB 
(sociit^s  en  nam  collectif  or  en  comtnandite  simple),  but  not 
to  Bocktis  par  actions  or  d  capital  variable.  (Article  1,867, 
CivU  Code.) 

5.  By  the  desire  of  one  of  the  partners,  but  only  if  the 
sociSt^  is  constituted  for  an  unlimited  period,  and  on  con- 
dition that  the  retirement  of  such  partner  be  not  inop- 
portune, nor  made  in  bad  faith,  that  is  to  say,  at  a  time 
when  it  might  be  specially  unfavourable  to  the  liquida- 
tion of  the  sodit^,    (Article  1,869,  Civil  Code.) 

Independently  of  these  legitimate  causes  of  dissolution, 
certain  others  exist,  authorising  the  pai-tners  or  mem- 
bers to  demand  a  dissolution  of  the  Tribunal.  For  in- 
stance, if  a  member  fails  to  fulfil  his  engagements  or 
his  duties  as  a  partner,  or  if  an  habitual  infirmity  renders 
him  incapable  of  taking  part  in  the  business  of  the 
sociit^y  and,  to  speak  more  generally,  all  other  similar 
cases,  the  legitimacy  and  gravity  of  which  are  left  to  the 
determination  of  the  Judges. 

The  dissolution  must  be  made  public  by  legal  regis- 
tration and  insertions  in  newspapers,  as  will  be  explained 
infra.  The  necessity  of  this  is  that  a  dissolution,  when 
unpublished,  cannot  be  pleaded  as  against  third  parties, 
who  may  in  such  case  proceed  as  if  the  sociiti  continued 
to  exist. 
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§  2. — OF  LIQUIDATIONS   AND  WINDING-UP  OF  PARTNER- 
SHIPS AND  COMPANIES. 

When  a  sociM  is  dissolved,  it  becomes  necessary  to 
realise  the  assets  and  discharge  the  liabilities,  in  order 
to  ascertain  the  surplus,  which  must  then  be  divided 
between  the  members,  or  the  total  liabilities  to  be 
definitely  discharged  by  them ;  such  is  the  object  of  a 
liquidation. 

The  liquidation  may  be  carried  out  by  all  the  members 
or  by  the  managers  of  the  sodM,  or  a  liquidator  foreign 
to  the  undertaking  may  be  appointed. 

The  liquidator  must  in  the  first  place  draw  up  an 
inventory  and  balance-sheet  in  order  to  proceed  to  the 
realisation  of  the  assets  and  the  payment  of  the  creditors 
of  the  soci^te. 

They  are  responsible  during  a  period  of  thirty  years 
for  their  acts  of  management. 

Sometimes  the  liquidation  is  eflfected  d  for/ait,  by 
a  partner  who  on  certain  conditions  engages  his  sole 
responsibility  towards  his  co-partners  for  the  debts  of 
the  partnership,  and  who  may  consequently  be  sued  for 
the  whole  even  in  the  event  of  his  having  been  previ- 
ously a  simple  comnmnditaire  (Court  of  Cassation,  18th 
July,  1870) ;  but  such  an  arrangement  cannot  deprive 
the  creditors  of  the  pai  tnership  of  their  personal  recourse 
against  the  other  partners. 


§   3. — OF  DISTRIBUTION  OF  THE  ASSETS. 

The  regulations  concerning  distribution  in  questions  of 
inheritance,  fully  apply  to  commercial  sacHtis, 

Thus,  Article  817  of  the  Civil  Code,  by  the  terms  of 
which  "  no  person  can  be  s  compelled  to  remain  co- 
partner or  joint  tenant,  division  being  always  accorded, 
any  agreement  to  the  contrary  notwithstanding,**  is 
applicable   to  societies;  therefore,  a  society  being  dis- 
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solved  and  liquidated,  every  member  has  a  right  to 
demand  that  the  share  accruing  to  him  be  immediately 
paid 

Every  member  is  presumed  to  have  always  been  the 
owner  of  the  property  of  which  his  share  is  comprised, 
and  to  have  never  been  the  joint-owner  of  the  property 
comprised  in  the  shares  of  the  other  members. 

The  members  remain  respectively  surety  each  for  all 
the  others  for  the  peaceable  possession  of  the  shares 
apportioned  to  them. 

K,  therefore,  any  one  of  them  be  dispossessed  of  the 
share  which  has  been  apportioned  to  him,  for  a  cause 
originating  prior  to  the  distribution,  he  has  the  right  to 
bring  an  action  of  indemnity  against  his  co-partners. 
(Article  844,  Civil  Code). 

A  member  may  demand  the  annulment  of  the  distribu- 
tion on  the  groimd  of  violence  or  of  undue  persuasion,  or 
if  he  can  prove  that  the  share  apportioned  to  him  is  less 
by  a  fourth  than  the  value  which  h^is  entitled  to  receive. 
(Article  887,  Civil  Code.) 

Let  us  remark,  moreover,  that  the  creditors  of  a 
partner  may,  in  order  to  prevent  the  distribution  being 
made  fraudulently  as  regards  their  rights,  lodge  opposi- 
tion against  execution  thereof  without  their  cognisance ; 
they  have  the  right  to  intervene  at  their  own  expense  in 
the  liquidation ;  but  they  cannot  impugn  a  distribution 
terminated,  unless  it  has  been  conducted  without  their 
knowledge,  and  notwithstanding  the  opposition  which 
they  had  lodged  in  relation  thereto.  (Article  882,  Civil 
Code.) 


§  4.— OF  PRESCRIPTION   OR  STATUTE  OF  LIMITATIONS  (2>« 

la  prescription), 

(Article  64,  Code  of  Commerce,)    The  creditors  of  a 
80ciSt^  may  enforce  their  rights  against  the  members 
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thereof  during  a  period  of  five  yfears  firom  the  date  of  the 
publication  of  the  dissolution.  The  law  has  not  intended , 
in  efiect,  that  the  members  who,  after  the  dissolution  of 
the  society,  may  have  engaged  in  other  affairs  shall  be 
during  an  indefinite  period  liable  to  proceedings  on 
account  of  a  society  which  has  long  since  been  placed  in 
liquidation. 

This  prescription  of  five  years  does  not,  however,  apply 
to  claims  against  the  liquidator,  either  as  representative 
of  the  society  in  liquidation,  or  against  him  personally  if 
he  has  committed  fraud  or  is  guilty  of  negligence.  Such 
actions  are  only  barred,  conformably  with  Common  Law, 
after  a  period  of  thirty  years. 

Neither  does  the  prescription  of  five  years  apply  to 
actions  which  may  be  brought  by  the  liquidator  against 
the  members,  for  it  does  not  affect  the  claims  which  the 
members  may  have  a  right  to  assert  against  each  other. 
(Court  of  Rouen,  8th  March,  1871.) 

It  is  universally  acknowledged  that  this  prescription 
of  five  years  is  applicable  to  the  direct  action  of  the 
creditors  of  the  partnership  against  the  members,  who 
are  liable  to  the  extent  of  the  whole  of  their  property. 

But  does  it  equally  extend  to  proceedings  against  the 
commanditaires  actionnaires  ?  The  affirmative  is  generally 
admitted,  when  the  claim  has  solely  for  object  to  ob- 
tain payment  of  the  amount  of  unpaid  liability  on  the 
shares,  or  the  restitution  of  the  amount  of  such  shares  in 
the  event  of  the  same  having  been  withdrawn  by  them, 
with  the  concurrence  of  the  manager. 

But  the  application  of  this  decision  presents  some  dif- 
ficulty when  the  liquidator  has  distributed  the  assets 
among  the  members,  and  the  claim  of  the  creditors  has 
for  object  to  obtain  the  restitution  from  the  share- 
holders of  the  share  of  assets  which  they  may  have 
received.  It  has  been  urged  that  in  this  case  the  mem- 
bers cannot  plead  the  prescription  of  five  years,  but  the 
Court  of  Cassation   has  rejected  this  theory,  and  has 
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decided  that  even  in  this  case  the  members  were  pro- 
tected by  the  prescription. 

This  decision  is,  moreover,  in  conformity  with  the 
spirit  of  the  Law  of  1867 ;  for,  in  Article  10  of  this  law, 
it  is  provided  that  fictitious  dividends  which  may  have 
been  distributed  to  the  members  cannot  be  reclaimed 
after  five  years,  such  fictitious  dividends  forming  evi- 
dently a  part  of  the  assets  of  the  undertaking. 


SECTION  X. 

OF  THE  FORMALITIES  TO  BE  COMPLIED  WITH  FOR  THE 
CONSTITUTION  OF  A  COMMERCIAL  PARTNERSHIP  OR 
COMPANY. 

The  formalities  to  be  observed  in  order  to  constitute 
a  commercial  partnership  or  company  differ  accordingly 
as  it  is  proposed  to  form  a  company  not  divided  into 
shares  (such  as  a  socUU  en  noni  collectif  or  en  commandite 
simple),  or  a  aociiU  par  actions. 

We  will,  therefore,  proceed  to  examine  separately  the 
two  species. 


§  1. — OF  PARTNERSHIPS  WHOSE  CAPITAL  IS  NOT  DIVIDED 

INTO  SHARES  {Sociitis  en  mm  collectif,  and  en  comman- 
dite simple). 

The  deed  of  partnership  or  association  containing  the 
agreement  of  the  parties,  termed  statuts  sociaux,  may  be 
drawn  up  by  a  deed  sous  seings  prir^s,  or  by  notarial 
deed. 

The  deed,  when  it  is  sous  seings  privis,  must  be  exe- 
cuted in  as  many  originals  as  there  are  parties  inte- 
rested, and  must  contain  at  the  end  thereof  a  statement 
that  the  number  of  originals  of  the  deed  is  equal  to  that 
of  the  parties  interested  therein. 
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As  soon  as  the  signatures  of  the  parties  are  affixed  to 
the  deed,  the  formality  of  enregiatremcnt  must  be  com- 
plied with. 

The  registration  duty  payable  is  -^  per  cent,  upon  the 
proportion  of  capital  subscribed  by  each  of  the  parties. 

But,  in  addition  to  this  duty,  the  Begistration  Office 
may  claim  payment  of  all  other  dues  to  which  the  deed 
may  give  rise,  if,  in  addition  to  the  mention  of  the  capital, 
it  establishes  either  a  sale  of  real  or  personal  property,  or 
the  engagement  on  the  part  of  the  partnership  or  com- 
pany to  pay  certain  sums  oi^  money,  or  proves  a  receipt 
for  money  paid. 

In  any  of  these  cases  the  Registration  Office  can  claim 
the  special  duty  appertaining  thereto.* 

The  deed,  when  registered,  must  be  published  before 
the  expiration  of  the  month  which  follows  the  date  of 
execution,  or  it  will  be  void. 

Such  publication  consists  in  the  deposit  of  an  exact 
copy  of  the  deed  at  the  office  of  the  Justice  of  the  Peace 
of  the  arrondUsetiient  in  which  the  office  of  the  company 
is  situated,  and  at  the  groffe  of  the  Tribunal  of  Conmierce 
having  jurisdiction  over  such  arrondissement. 

In  addition  to  this  the  publication  must  be  made  in 
one  of  the  local  newspapers,  and  such  publication  must 
contain: — 

The  names  of  the  partners  who  are  not  commanditaires  ; 
the  style  and  office  of  the  firm  or  company;  the  names  of 
the  partners  authorised  to  manage,  transact  business, 
and  sign  for  the  firm  or  company ;  the  amount  of  the 
capital  of  the  company,  and  the  amount  of  the  capital 
furnished  or  to  be  furnished  by  the  commanditaires;  the 
date  of  the  foundation  of  the  company,  and  that  at 
which  it  should  terminate;  the  date  of  the  deposit  at 
the  office  of  the  Justice  of  the  Peace  and  of  the  Tribunal 
of  Commerce;  and  also  whether  the  sociiti  is  en  iioni 

*  See  the  different  Bejistration  Duties,  page  45. 
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aolkctif,  en  commandite  simple,  en  commandite  par  actions,  or 
■anonf/me,  or  d  capital  variable. 

After  fulfilment  of  this  last  formality,  the  deed  of 
partnership  or  association  is  complete,  and  consequently 
obligatory  both  as  between  the  partners  and  as  regards 
third  parties. 

Every  deed  which  has  not  been  published  within  the 
prescribed  time  is  void  as  regards  third  parties;  con- 
sequently, personal  creditors  of  the  partners  can  insti- 
tute proceedings  against  the  property  of  their  debtors, 
who  cannot  plead  the  existence  of  the  deed  of  associa- 
tion or  partnership,  nor  allege  that  such  property  has 
become  vested  in  the  partnership;  but  the  partners 
"Cannot  plead  this  nullity  as  against  third  parties ;  they 
can  only  avail  themselves  thereof  as  between  themselves, 
«nd  demand  on  this  ground  the  nullity  and  liquidation 
of  their  partnership. 


§  2.— OF  companies  divided  into  shabes  {SocUtis  par 

actions). 

The  formalities  are  in  part  the  same  for  a  sociM  en 
{commandite  par  actions  as  for  a  sociiti  anonyme.  They 
differ,  however,  in  certain  points. 

We  will  first  examine  the  formalities  common  to  the 
two  kinds  of  sociStSs. 

formalities  common  to  the  two  kinds  OF  Sociitis  par 

Actions. 

Any  person  desirous  of  forming  a  sociiti  par  actions 
must  previously  draw  up  articles  of  association,  which 
will  bind  all  parties  subscribing  for  the  shares. 

The  articles  may  be  executed  &i\hex  sous  seings  pricis, 
or  by  notarial  deed. 

The  founder  then  proceeds  to  obtain  subscribers  for 
the  shares,  who,  by  the  fact  alone  of  having  signed  the 
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form  of  application  for  shares,  signify  their  adhesion  to 
the  articles  of  association  drawn  up  by  the  promoters. 

The  law  requires,  in  order  to  render  the  society  valid, 
that  the  capital,  as  fixed  by  the  articles  of  association, 
be  fully  subscribed ;  and  further,  that  each  shareholder 
pay  up  in  cash  one  fourth  of  the  amount  of  his  shares. 
(Article  1  of  the  Law  of  24th  July,  1867.) 

When  the  subscription  is  complete,  and  the  fourth 
paid  up,  the  founder  must  prepare  a  list  comprising 
the  names  and  addresses  of  the  subscribers,  and  the 
amount  of  their  subscriptions,  and  certifying  that  th& 
first  fourth  of  the  capital  has  been  paid  up  by  them, 
and  he  must  deposit  this  list  with  a  notary  who 
certifies  by  a  prods-verbal  that  such  document  has  been 
deposited  in  his  hands. 

If  the  apports  of  the  company  do  not  consist  exclu- 
sively of  cash,  but,  on  the  contrary,  of  plant,  goodwill,, 
stock,  etc.,  as,  for  instance,  if  the  founder  brings  into 
the  company  his  services  and  special  knowledge,  or  the 
goodwill  of  a  business,  or  a  manufactory,  or  a  patent 
of  invention,  or  real  property :  it  is  necessary  that  the 
value  ascribed  in  the  deed  of  association  to  each  or  any 
of  these  contributions  in  kind  to  the  business  capital 
be  approved  by  the  general  meeting  of  the  share- 
holders. 

The  verification  and  confirmation  of  the  value  of  such 
apports  must  be  made  by  a  general  meeting,  at  which  all 
shareholders,  whatever  may  be  the  number  of  shares 
held  by  them,  have  the  right  to  be  present. 

The  confirmation  of  the  valuation  of  the  aforesaid 
apports  takes  place  at  two  distinct  meetings.  In  the 
first,  cammiasaires  are  appointed,  who  proceed  to  a 
careful  examination  of  the  value  of  such  apports,  and 
are  bound  to  render  an  account  to  the  meeting  of  the 
result  of  their  examination  in  a  report,  the  conclusions 
of  which  the  meeting  will  by  vote  approve  or  reject. 

The    general  meeting    again    assembles    to    receive 


Digitized  by 


Google 


formalities  for  the  constitution  of  partnerships  101 

[and  companies. 
communication  of    this  report,    and  to   decide  finally 
thereon. 

The  report  must  have  been  placed  at  the  disposal  of 
the  shareholders  at  least  five  days  before  the  second 
general  meeting. 

The  shareholders  .whose  aborts  in  kind  or  special 
^vantages  are  submitted  to  verification,  cannot  take 
part  either  in  the  deliberations  or  in  the  vote  of  the 
meeting. 

In  order  that  the  approval  of  the  apports  be  valid,  it 
is  necessary  that  the  majority  of  the  general  meeting 
which  has  voted  the  same  be  composed  of  at  least  one 
fourth  of  the  shareholders,  and  one  fourth  of  the 
capital. 

This  important  formality  of  the  verification  of  the 
apports  must  be  proved  by  a  prods-verbal,  setting  out 
the  composition,  the  deliberations,  the  proceedings,  and 
the  vote  of  the  meeting. 

This  p^'oceS'Verbal  is  signed  by  the  chairman  of  the 
meeting,  the  secretary,  the  commmaire  who  has  drawn 
up  the  report,  and  by  all  the  members  who  have  been 
<»lled  upon  to  take  part  in  the  meeting  with  the 
•chairman. 

It  will  be  easily  understood,  in  efiect,  that  the  formali- 
ties of  which  the  fulfilment  is  necessary  to  the  validity 
of  the  company,  must  be  strictly  authenticated,  in  order 
that  during  the  existence  of  the  company  no  one  may 
be  able  to  dispute  the  fact  of  their  accomplishment. 


§  3.— special   FORMALITIES   APPERTAINING   TO   SocUUs 

en  commandite  par  actions. 

When  the  apports  in  kind  or  special  advantages 
•ascribed  to  the  foimder  have  been  thus  verified  and 
approved  by  the  general  meeting,  there  remains  a  last 
formality  to  be  complied  with,  in  order  that  the  consti- 


Digitized  by 


Google 


102       LAW  OF  24th  JULY,  1867  (commentary). 

tution  of  the  company  be  complete ;  this  is,  to  proceed 
to  the  nomination  of  the  committee  of  inspection. 

This  committee  must  be  composed  of  at  least  three 
members.     It  is  elected  by  the  general  meeting. 

The  duration  of  its  functions  is  determined  by  the 
Articles  of  Association ;  nevertheless,  the  first  committee 
cannot  be  nominated  for  a  longer  period  than  one  year. 
The  election  may  be  made  by  the  same  meeting  of 
shareholders  which  has  voted  as  to  the  approval  of  the 
apport^. 

This  last  formality  fulfilled,  the  company  is  definitely 
constituted,  and  may  commence  operations. 


§  4. — ^SPECIAL    FORMALITIES  APPERTAINING   TO   Soci^tS^ 

anonynies. 

The  formalities  to  be  observed  for  the  formation  of 
BodMs  anonymes  are  in  part  similar  to  those  relating  to 
90ci^U8  en  commandite  par  actions.  Thus,  the  law  pre- 
scribes the  same  regulations  for  the  subscription  of  the 
capital,  the  pajrment  of  one  fourth  of  the  amount  of 
the  capital,  the  manner  in  which  the  subscription  and 
payment  must  be  authenticated,  and  the  formalities  tx> 
be  complied  with  as  regards  the  verification  and  approval 
of  the  apports  in  kind. 

But  the  similarity  of  the  provisions  enacted  by  law 
as  regards  these  difierent  kinds  of  companies  ends  here. 
The  same  meeting  which  has  voted  as  to  the  apports  in 
kind,  instead  of  nominating  a  committee  of  inspection, 
as  is  the  practice  in  sociHis  en  commandite  2^ar  actions^ 
nominates  the  directors  who  are  to  manage  the  aflairs  of 
the  company,  and  at  the  same  time  nominates,  in  like 
manner,  the  commissaires  to  be  appointed  pursuant  to 
Article  32  of  the  law. 

The  deliberation  and  the  vote  of  this  meeting  ara 
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governed  by  the  same  principles  as  the  meetings  of 
which  we  have  spoken  in  treating  of  socUt^a  en  comman- 
dite par  actions. 

The  fulfilment  of  all  the  formalities  imposed  by  the 
law  must  be  stated  in  a  procia-verbal  signed  by  the  chair- 
man of  the  general  meeting,  and  all  the  members  who 
may  have  taken  part  in  the  proceedings  thereof 

After  the  nomination  of  the  directors  and  the  auditors, 
the  soci^ti  anonyme  is  definitively  constituted,  and  may 
legitimately  commence  operations. 


§  5. — OF  THE  publicity  REQUIRED  TO  BE  GIVEN  TO 
DEEDS  OF  PARTNERSHIP,  STATUTES,  AND  AKTICLES  OF 
ASSOCIATION. 

Third  parties  are  interested  in  knowing  the  constitu- 
tion of  all  soci^tSs,  in  order  to  ascertain  within  what 
limits  credit  may  be  given  to  them,  and  to  know  who 
are  their  legal  directors  or  representatives,  and  to  what 
extent  such  representatives  can  bind  the  sociit^.  It 
is  with  the  object  of  enabling  any  interested  party  to 
readily  procure  this  information,  that  the  law  has  im- 
posed upon  all  sociStis  the  obligation  to  exercise  a  cer- 
tain publicity  within  a  fixed  period  after  their  founda- 
tion. 

Article  55.    This  publicity  may  be  of  two  kinds. 

The  law  prescribes  in  the  first  place  a  permanent  pub- 
licity consisting  in  the  deposit  at  the  office  of  the  Justice 
of  the  Peace,  and  at  that  of  the  Tribunal  of  Commerce 
of  the  place  m  which  the  company  is  situate,  of  a  dupli- 
cate of  the  articles  of  association  if  they  are  sous  seings 
prives,  and  of  a  copy  if  they  are  notarial. 

If  the  society  is  par  actions,  that  is  to  say,  either 
anonyme  or  en  commandite  par  actions,  there  must  be  depo- 
sited with  the  Articles,  1st,  a  copy  of  the  notarial  deed. 
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stating  the  subscription  of  the  capital  and  the  payment 
of  one  fourth  thereof  in  conformity  with  Par.  3,  of 
Article  7;  and  2ndly,  a  certified  copy  of  the  resolutions 
passed  at  the  general  meeting  in  the  cases  provided  for 
by  Article  4,  in  respect  of  sociitis  en  commandite  par 
actions,  and  by  Article  24,  for  sociitis  anonymes;  and 
further,  in  this  latter  case  there  must  be  deposited  with 
the  Articles  the  list,  duly  signed,  of  the  subscribers,  con- 
taining the  name,  Christian  name,  profession,  residence, 
and  the  number  of  shares  of  each  subscriber.  This  list 
is  the  same  as  that  mentioned  in  Par.  3,  of  Article  1. 

Article  56.  The  second  mode  of  publicity  is  an  in- 
sertion in  one  of  the  newspapers  of  the  arrondissement  in 
which  the  aociSt^  is  situated.  This  insertion  must  con- 
tain the  names  of  the  members  other  than  the  share- 
holders or  commanditaires ;  the  style  or  denomination 
adopted  by  the  soci^ti,  and  the  address  of  its  offices; 
the  designation  of  the  members  appointed  to  manage, 
administrate,  and  sign  for  the  soci^tS;  the  amount  of  its 
capital,  and  of  the  sums  supplied  and  to  be  supplied  by 
the  shareholders  or  cmimanditaires;  the  date  of  foimdation 
of  the  sociStS,  that  at  which  it  should  terminate,  and  the 
date  of  the  deposit  made  at  the  offices  of  the  Justice  of 
the  Peace,  and  of  the  Tribunal  of  Commerce,  as  above 
mentioned. 

Article  58.  The  insertion  must  further  set  out  the 
description  of  the  sociitiy  whether  it  is  en  nom  collectif,  or 
en  commandite  simple,  or  en  commandite  par  actions,  or  ano- 
nyme,  or  d  capital  variable.  If  the  sod^t^  is  aiionyme,  the 
amount  of  the  capital  must  be  stated,  and  the  proportion 
thereof  consisting  of  cash  and  of  securities,  or  apports  in 
kind,  and  the  proportion  of  profits  to  be  set  aside  as  a 
reserve  fund.  Lastly,  in  the  case  of  a  soci^tS  d  capital 
variable,  the  advertisement  must  state  the  amount  below 
which  the  capital  cannot  be  reduced. 

Article  59.  If  the  soci^t^  possesses  several  branches 
in  different  districts,  the  deposit  required  by  Article  55, 
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and  the  publication  prescribed  by  Article  56  must  be 
made  in  each  of  the  districts.  In  cities  divided  into 
several  districts  the  deposit  need  only  be  made  at  the 
oflSce  of  the  Justice  of  the  Peace  of  the  district  in  which 
the  chief  office  of  the  company  is  situate. 

Article  60.  The  extract  of  the  deeds  and  documents 
deposited  must  be  signed  by  the  notary  in  the  case  of 
notarial  or  "  public "  deeds,  and  in  the  case  of  deeds 
"  80U8  seingspriv^s";  by  the  vxemhers  in  "  aoci^tSa  en  nx>m 
collectif;"  by  the  managers  in  "societSs  m  commandite^' 
and  by  the  directors  in  "  soci^Us  anonf/nies" 

The  formalities  above  prescribed  must  be  fulfilled, 
under  penalty  of  nullity ;  but  it  must  bo  remarked  that 
the  shareholders  or  members  cannot  avail  themselves  of 
such  nullity  as  a  means  of  defence  as  against  third 
parties.  They  can  only  plead  the  same  as  between  them- 
selves ;  thus,  in  the  event  of  the  aoci^U  not  having  been 
regularly  "published,"  any  member  can  proceed  against 
his  co-partners  in  the  Tribunal  of  Commerce  to  obtain 
a  declaration  that  the  aocUU  be  declared  void,  and 
demand  the  appointment  of  a  liquidateur  judiciaire  to 
realise  the  assets  and  discharge  the  liabilities  of  the 
undertaking. 

We  have  already  explained  which  parties,  as  re- 
gards soci^t^8  par  actions,  are  responsible  for  such  nul- 
lity, both  as  regards  the  other  members  and  third 
partiea  In  socMia  en  nam  collectif  or  en  commandite 
simpk,  the  managers  are  liable  for  the  carrying  out  of 
the  reqiusite  formalities. 

Article  61.  The  following  are  subject  to  the  forma- 
lities and  penalties  prescribed  by  Articles  55  and  56 : — 
All  deeds  and  resolutions  with  the  object  of  modifying 
the  statutes,  continuing  the  soci^t^  beyond  the  term 
fixed  for  its  duration,  dissolving  the  same  before  such 
period,  and  the  mode  of  liquidation,  all  changes  and 
retirements  of  members,  and  all  changes  in  the  style  of 
the  undertaking.    The  resolutions  passed  in  the  cases 
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provided  for  by  Articles  19,  37,  46,  47,  and  49,  above 
mentioned  are  also  subject  to  the  provisions  of  Articlea 
55  and  56. 

Article  62.  Deeds  relating  to  the  increase  or  dirni* 
nution  of  the  capital  in  the  terms  of  Article  48,  or  to 
the  retirement  of  members,  other  than  managers  or 
directors,  taking  place  pursuant  to  Article  52,  are  not 
subject  to  the  formalities  of  deposit  and  publication. 

Article  63.  In  the  case  of  "  soci^t^s  en  commandite  par 
actions  "  or  "soci^tSs  anonf/mes"  any  person  has  the  right 
to  inspect  the  documents  deposited  at  the  offices  of  the 
Justice  of  the  Peace  and  of  the  Tribunal  of  Commerce, 
or  even,  at  his  own  expense,  to  obtain  copies  or  extracta 
from  the  officer  of  the  Court  or  from  the  notary.  All 
persons  can  also  insist  upon  having  delivered  to  them,, 
at  the  chief  office  of  the  company,  a  certified  copy  of  the 
statutes,  upon  payment  of  a  sum  not  exceeding  one  franc. 
Lastly,  the  documents  deposited  must  be  posted  up  pro- 
minently in  the  offices  of  the  socieU, 

Article  64.  In  all  deeds,  invoices;  advertisements,, 
publications,  and  other  documents  printed  or  in  writings 
issued  by  soci^tSs  anonymca  or  by  soci^t^a  en  commandite 
par  actiom,  the  style  of  the  undertaking  must  alwaya 
be  preceded  or  immediately  followed  by  the  words, 
plainly  written  in  full  characters,  "soci^tS  afionyme"  or 
"  BOcUt^  en  commandite  par  actional'  and  by  a  statement  of 
the  amount  of  the  capital.  If  the  sociit^  has  availed 
itself  of  the  provisions  of  Article  48  this  fact  must  be 
mentioned  by  the  addition  of  the  words  "d  capital 
variable"  Any  infringement  of  the  preceding  clauses  is 
punishable  by  a  penalty  of  from  fiftj'^  to  one  thousand 
francs. 

Article  65.  The  provisions  of  Articles  42,  43,  44,  45, 
and  46  of  the  Code  of  Commerce  are  hereby  repealed. 


Digiti 


zed  by  Google 


FOREIGN    COMPANIES   IN    FRANCE.  107 

SECTION  XI. 
OF  FOREIGN   COMPANIES  IN  FRANCE. 

Foreign  companies  desiring  to  carry  out  in  France  such 
operations  as  fall  within  the  scope  of  their  business,  and 
to  prosecute  before  the  French  Tribunals  the  actions  to 
which  such  operations  may  give  rise,  must  obtain  to  this 
effect  the  authorisation  of  the  French  Government.  In 
pui*suance  of  a  treaty  of  the  30th  April,  1862,  companies 
legally  constituted  in  England,  are  entitled  to  the  exer- 
cise in  France  of  all  their  rights,  and  especially  to 
bring  and  defend  actions  in  the  French  courts. 

But  in  order  to  possess  the  power  of  exercising  these 
rights,  such  companies  must  have  been  legally  consti- 
tuted, and  they  are  subjected  in  respect  of  the  validity 
of  their  constitution,  even  as  regards  French  shareholders, 
to  the  legislation  of  the  country  in  which  they  may 
have  been  founded.  (Court  of  Cassation,  14th  February, 
1872.) 

They  are  consequently,  as  is  unanimously  conceded, 
not  subject  to  any  formalities  of  legal  advertisement  in 
Fr&nce. 

But  they  are  subject  to  the  formalities  of  publication 
required  by  the  law  of  the  country  in  which  they  may 
have  been  constituted,  under  the  penalties  prescribed  by 
such  law  in  default  of  due  publication. 

We  may  here  refer  to  the  Law  of  the  26th  July,  1867, 
which  requires  for  the  definitive  constitution  of  socUUs 
anonynies  and  of  sociSies  en  commandite  par  actiom,  the 
accomplishment  of  certain  special  conditions,  and  par- 
ticularly of  the  following : 

Entire  and  complete  subscription  of  the  capital,  and 
payment  of  one  fourth  thereof;  that  the  amount  of  the 
shares  be  of  not  less  than  lOOf  or  600f.,  according  to 
the  total  amount  of  the  capital ; 
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That  the  shares  be  negotiable  after  the  payment  of 
one  fourth  of  the  amount  thereof; 

That  the  shares  be  nominative  until  payment  of  one 
half  of  the  amount  thereof. 

None  of  these  conditions  can,  it  is  generally  admitted, 
be  demanded  of  foreign  companies  desiring  to  carry  on 
their  operations  in  French  territory.  When,  in  effect, 
the  Government  authorises  companies  constituted  abroad 
to  carry  on  business  in  France,  it  recognises  by  the  very 
fact  of  such  permission  that  such  undertakings  are  ad- 
ministered by  regulations  which  furnish  every  security 
to  French  subjects  who  may  contract  engagements  with 
them. 

It  may  happen,  nevertheless,  that  among  the  socieUs 
constituted  in  a  country  to  which  the  privilege  of 
Appearing  in  the  French  courts  has  been  granted,  there 
may  be  some,  the  object  of  whose  formation  is  not  in 
accordance  with  French  principles  of  public  security, 
and  which  notwithstanding  may  not  have  been  ex- 
cluded by  any  special  clause  of  the  decree  of  authori- 
sation from  the  advantages  of  such  privilege.  Such 
undertakings  cannot  be  permitted  to  carry  on  their 
operations  in  France,  or  to  institute  proceedings  before 
the  French  Tribunals. 

It  is  for  this  reason  that,  as  gaming  houses  have  been 
prohibited  in  the  most  absolute  manner  in  France  since 
the  Law  of  the  20th  May,  1836,  any  society  constituted 
in  a  foreign  country  for  the  carrying  on  of  a  gaming 
house  which  might  be  tolerated  in  such  country  can  have 
no  legal  existence  in  France,  the  object  of  the  company 
being  contrary  to  French  law.  In  consequence,  such  a 
company  cannot  enter  a  legal  appearance  nor  claim  to 
•enforce  its  rights  before  the  French  Tribunals.  (Paris, 
31st  March,  1849.)* 

*  Laws  relating  to  public  order  being  binding  in  France  upon 
foreign  societies,  as  also  upon  private  persons  without  distinction 
of  nationality ,  Article  15  of  the  Law  of  24th  July,  1867,  concern- 
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The  French  Tribunals  moreover  possess  jurisdiction  in 
respect  of  proceedings  instituted  by  French  subjects 
against  foreign  companies,  even  if  such  companies  have 
not  been  authorised  to  sue,  as  regards  engagements  con- 
tracted by  them  towards  the  plaintiffs.  (Court  of  Cas- 
sation, 19th  May,  1863,  and  14th  November,  1864.  Court 
of  Amiens,  2nd  March,  1865.) 

But  a  French  plaintiff  may  always  relinquish  his  right 
to  this  privilege  of  nationality,  either  expressly  or  tacitly. 

The  following  is  an  instance  of  tacit  relinquishment  on 
the  part  of  shareholders : — When  it  has  been  provided 
in  the  articles  of  a  foreign  company  that  the  share- 
holders must  elect  domicile  in  the  office  of  the  society, 
&iling  which  such  domicile  will  exist  of  right  at  the 
parquet  of  the  Tribunal  in  which  the  office  of  the  company 
is  situate,  and  will  fall  under  the  jurisdiction  of  such 
Tribunal,  the  foreign  Tribunal  is  alone  competent  as 
regards  proceedings  relating  to  the  company,  the  French 
shareholders  having  by  such  provision  relinquished  the 
benefit  of  their  own  domicile.  (Court  of  Cassation,  24th 
August,  1869.  Tribunal  of  Commerce  of  the  Seine,  10th 
January,  1874.) 

English  companies  may  issue  shares  in  France  without 
being  obliged  to  conform  to  the  provisions  of  the  law 
which  govern  French  companies.  We  have  seen  that 
the  latter  cannot  issue  shares  of  less  than  F.  100  when  the 
capital  of  the  company  is  less  than  F.  200,000,  or  shares  of 
less  than  F.  500  when  such  capital  is  more  than  F.200,000; 
and  that  the  company  cannot  commence  and  carry  on 
operations  until  the  capital  be  entirely  subscribed  and 
one  fourth  paid  up  on  all  shares.  These  regulations,  aa 
well  as  all  those  relating  to  the  constitution  of  French 

ing  societies,  which  inflicts  the  penalties  applicable  to  swindling^ 
for  fraudulently  advertising  with  a  view  of  procuring  subscriptions, 
possesses  the  character  of  a  law  of  public  order  and  police,  and 
is  applicable  to  publicity  relating  to  foreign  as  well  as  to  French 
companiea  (Court  of  Cassation,  8th  August,  1873.) 
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companies,  are  in  no  way  applicable  to  English  companies, 
which  latter  may  therefore  issue  in  France  shares  of  any 
value  which  may  seem  to  tliem  expedient;  they  are 
liable  to  no  other  obligation  than  that  of  faithfully 
observing  the  provisions  of  English  law.  Nevertheless, 
an  exception  has  been  made  in  regard  to  shares  issued  by 
Railway  Companies  whose  lines  are  constructed  abroad, 
as  to  the  amount  of  their  shares  and  the  sum  to  be  paid 
up  thereon.* 

Foreign  companies  must  nevertheless  comply  with 
an  obligation  to  which  French  companies  are  not  liable ; 
before  making  the  issue  of  their  shai'es,  either  by  means 
of  placards  or  hand-bills,  or  through  the  medium  of  the 
public  press,  they  must  obtain  the  approval  by  the 
administration  of  the  Stamp  Office  of  a  solvent  security 
who  guarantees  the  payment  by  the  company  of  the 
annual  duty  payable  by  soci^ies  par  actions  to  the  French 
Government. 


COMMERCIAL  ASSOCIATIONS  en  particijyation. 

Articles  47,  48,  49,  50.  The  association  en  partici- 
pation is  a  particular  species  of  sociH^  which  differs 
materially  from  the  four  kinds  of  partnership  previously 
described.  It  is  the  contract  which  is  entered  into  by 
various  parties  who  agree  either  verbally  or  by  writing 
to  carry  out  a  certain  adc  de  commerce  in  common,  for 
instance  to  purchase  the  cargo  of  a  vessel  or  a  plantation 
of  timber  for  the  purpose  of  re-sale. 

The  distinctive  character  of  the  association  en  partici^ 
pation  is  that  its  object  must  be  a  single  acte  de  commerce 
and  not  a  succession  of  similar  operations.  It  differs 
from  a  soci^t^,  in  the  general  acceptation  of  the  term,  in 
various  particulars,  which  we  shall  proceed  to  explain. 

*  See  Text  of  the  Decree  of  22nd  May,  1858,  in  the  second  part 
of  the  Treatise ;  and  page  137,  '*  Foreign  Securities  and  the  Reve- 
nue Laws.*' 


Digitized  by 


Google 


COMMERCIAL  ASSOCIATIONS  oi  participation.       111 

It  does  not  constitute  a  penonne  morale  distinct  from  the 
personality  of  its  members.  The  agreement  upon  which 
it  is  founded  binds  the  partners  only,  and  cannot  be 
opposed  to  third  parties.  It  is  for  this  reason  that  the 
law  does  not  subject  it  to  any  kind  of  publicity,  and  has 
laid  down  no  particular  form  by  which  such  a  contract 
must  be  established.  It  may  be  proved  by  the  books, 
the  correspondence,  the  admissions  of  the  parties,  and 
by  verbal  evidence.  It  is  therefore  impoiiant  to  clearly 
point  out  in  every  case  the  species  of  soMti  which  has 
been  created  by  the  parties ;  thus,  if  in  effect  they  have 
entered  into  an  agreement  with  the  object  of  carrying 
on  in  common  a  succession  of  commercial  operations, 
although  they  might  have  called  such  an  undertaking 
a  soci^ti  en  participation,  it  would  nevertheless  be  a  soci^te 
en  nom  collectif,  and  would,  consequently,  be  void,  from 
not  having  been  constituted  in  legal  form  and  published 
as  provided  in  the  case  of  a  sociit4  en  nom  collectif.  Again, 
all  the  members  would  be  jointly  and  severally  liable  to 
the  creditors  of  the  undertaking  for  the  payment  of  its 
liabilities.  If,  on  the  contrary,  they  have  properly  limited 
their  association  to  the  single  object  assigned  by  law  to 
associations  en  participation,  namely,  to  the  carrying  out 
of  one  or  more  commercial  operations  enumerated  and 
specified  in  the  agreement,  the  contract  produces  all  the 
effects  of  an  association  en  particijmtton, 

A  member  en  participation  who  has  taken  no  part  in 
the  management  is  not  liable  to  third  parties  for  any  of 
the  debts  of  the  undertaking.  He  is  only  bound  as 
between  his  co-partners  and  himself,  and  within  the 
limits  of  his  agreement  only.  But,  on  the  contrary,  a 
member  who  has  taken  part  in  the  management,  and 
who  has  held  himself  out  as  such  to  third  parties,  and 
done  acts  showing  that  he  is  interested  in  the  enterprise, 
is  liable  for  all  the  debts  of  the  association. 
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CHAPTER  IV. 

OF  THE  JUDICIAL  SEPARATION   OF  PROPERTY  BETWEEN 
HUSBAND  AND  WIFE. 

Under  the  regime  de  communautS  of  goods  the  husband  is 
owner  of  the  common  property,  and  may  dispose  thereof 
at  his  will.  Under  the  r^giine  dotal  he  can  only  dispose 
of  the  income.  It  may  happen  in  either  of  these  cases 
that  the  administration  of  the  husband  is  injudicious,  in 
which  event,  if  it  be  shown  that  he  imperils  the  interest 
which  his  wife  may  possess  either  in  the  property  of  the 
comnmnauU  or  in  the  income  derived  from  the  dotal  pro- 
perty, the  law  gives  her  the  right  to  demand  from  the 
Tribunal  the  administration  of  that  portion  of  the  pro- 
perty of  the  eommunauU,  or  of  the  income  of  the  dotal 
property  which  may  belong  to  her.  In  the  above  case 
she  is  said  to  be  a^par^e  de  biena. 

The  procedure  necessary  to  be  followed  to  obtain  a 
separation  de  biens  is  organised  with  the  view  of  affording 
notice  to  third  parties  of  the  change  about  to  happen  in 
the  status  of  the  husband.  It  is  in  effect  necessary  that 
they  should  be  aware  that  from  and  after  the  date  of  the 
judgment  of  s^a ration  de  biens  he  is  no  longer  the  owner 
of  the  property  of  the  communautS  if  he  married  under 
such  regime,  or  that  he  is  no  longer  proprietor  of  the 
dotal  property  if  he  married  under  the  dotal  system. 

In  effect,  third  parties  are  legally  presumed  to  have 
notice  of  the  marriage  contract  of  the  husband  and  wife, 
and  may  avail  themselves  of  what  is  therein  stipulated, 
and  in  the  same  manner  the  clauses  which  limit  the 
rights  of  the  husband  or  the  wife  may  be  pleaded 
against  such  third  parties. 
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[husband  and  wife. 

In  order  that  their  good  faith  may  not  be  imposed 
upon,  the  Code  has  organised  a  complete  system  of 
publicity,  intended  to  make  known  the  conditions  of 
marriage  contracts. 

Article  75  of  the  Civil  Code  prescribes  that  the  date 
-of  the  marriage  contract  and  the  name  and  address 
of  the  notary  who  draws  it  up  must  be  inserted  in 
the  marriage  register,  but  this  provision  appears  insuffi- 
cient when  either  the  husband  or  the  wife  is  a  trader. 

Article  67-  In  this  case  an  extract  from  the  marriage 
contract,  stating  under  what  rigime  the  marriage  takes 
place,  must  be  posted  up  during  a  period  of  one  year 
at  the  Chamber  of  the  Avau^a  and  of  the  Notaries  of  the 
place,  if  such  chambers  exist,  and  in  the  audience 
chamber  of  the  Civil  Tribunal,  and  in  that  of  the 
Tribunal  of  Commerce  of  the  arrondissement  in  which 
the  husband  is  domiciled ;  if  no  Tribunal  of  Commerce 
exists  in  the  place  where  the  marriage  is  celebrated^  the 
extract  is  posted  up  at  the  Town  Hall  of  the  domicile 
of  the  husband. 

Article  68.  The  extract  destined  to  be  thus  posted 
up  must  be  handed  by  the  notary  to  the  husband  and 
wife,  under  penalty  of  a  fine  of  F.20,  and  in  the  event  of 
his  not  so  doing,  with  the  connivance  of  the  husband  and 
wife,  and  in  order  to  deceive  the  creditors,  he  may  be 
dismissed  from  his  office  and  declared  responsible  to  the 
creditors  for  the  prejudice  he  may  have  caused  them. 

Article  69.  But  it  may  happen  that  the  husband 
and  wife,  although  not  traders  at  the  time  of  their 
marriage,  have  since  become  so.  In  this  case  the 
formalities  prescribed  by  Article  67  must  be  fulfilled 
by  them  within  a  month  after  the  commencement  of 
their  trading.  This  provision  is  only  applicable  to  the 
husband  and  wife  married  imder  the  rigime  dotal  or 
imder  that  of  the  rigime  de  sSparatian  de  biena,  for  these 
two  kinds  of  contract  alone  can  limit  the  rights  of  credi- 
tors over  the  property  of  the  husband  and  wife. 
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Article  70.  The  husband  and  wife,  being  traders, 
and  already  married  at  the  time  of  the  promulgation  of 
the  law,  and  who  had  adopted  the  regime  dotal,  were 
necessarily  obliged,  within  a  year  after  such  promul- 
gation, to  fulfil  the  formalities  prescribed  by  Article  67- 
The  husband  or  wife,  being  traders,  who  may  not  have 
conformed  to  the  provisions  of  Articles  69  and  70,  if 
he  or  she  become  insolvent,  may  be  declared  hanqueroutier 
simple,  for  it  is  presumed  that  he  or  she  designedly  con- 
cealed the  nature  of  their  marriage  contract  in  order  to 
deceive  the  third  parties  with  whom  he  or  she  had  trans- 
acted business. 

Article  65.  For  the  same  reasons  that  in  the 
preceding  Articles  the  law  has  prescribed  a  form  of  pub- 
lication calculated  to  afford  to  third  parties  the  know- 
ledge of  the  clauses  of  the  marriage  contract  entered  into 
between  the  husband  and  wife,  it  becomes  necessary 
that  all  modifications  introduced  in  such  contract  be 
likewise  made  known.  The  forms  in  which  the  pro- 
cedure for  separation  of  property  should  be  carried 
through  have  as  their  object  to  secure  a  sufficient  pub- 
licity thereof*  Such  s^aration  de  biens  may  render 
the  wife  owner  of  property  which  in  general  always 
belongs  to  the  husband,  for  instance,  the  furniture 
of  the  house  inhabited  by  them  and  the  business 
which  may  be  carried  on  by  them.  The  liquidation 
of  the  communauU  in  most  cases  constitutes  the  wife 
a  creditor,  either  by  reason  of  the  marriage  portion  con- 
tributed by  her,  or  of  the  property  which  may  have 
devolved  upon  her  by  inheritance.   It  is  in  order  that  she 

*  According  to  the  proYisioDs  of  the  code  of  procedure  which 
governs  the  subject,  an  extract  of  the  petition  for  separation 
presented  by  the  wife  must  be  posted  up  in  the  avoiM  and  notaries' 
chambers  at  the  grejfe  of  the  Tribunal  Civil  and  of  the  Tribunal  of 
Commerce  of  the  district.  The  judgment  pronouncing  the  separa- 
tion cannot  be  given  until  one  month  after  such  publication.  The 
judgment  itself  must  be  published  in  the  same  manner  as  the  peti- 
tion pursuant  to  which  it  was  given. 
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[husband   and   WIFE. 

may  be  paid  the  whole  or  a  part  of  such  claim  that 
the  husband  agrees  to  cede  to  his  wife  the  property  he 
may  still  possess  at  the  time  the  separation  is  pronounced. 
Therefore  it  becomes  necessary  that  third  parties  should 
be  made  acquainted  with  a  modification  of  such  import- 
ance in  the  situation  of  the  husband,  in  order  that  their 
confidence  may  not  be  abused  when  they  enter  into 
transactions  with  him. 

Article  66.  It  is  a  principle  of  French  law  that 
judicial  separation  de  corps  involves  separation  de  biens. 
Divorce,  when  it  existed,  produced  the  same  consequences. 
For  the  same  reasons  as  those  we  have  just  explained, 
-ail  judgments  pronouncing  judicial  separation  de  cotps 
must  be  published  in  the  same  manner  as  judgments  pro- 
nouncing separation  de  Mens;  and  if  such  publicity  be  not 
made  in  conformity  with  the  law,  third  parties,  creditors 
of  the  husband,  have  always  the  right  to  dispute  the 
liquidation  made  between  the  husband  and  wife,  and  to 
oppose  the  total  or  partial  apportionment  to  the  wife  of 
the  property  of  the  husband. 


Ay 
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CHAPTER  V. 

OF  THE  Bourse  and   stockbrokers  (Agents  de  Change\ 
AND  BROKERS  {Courtiers). 

SECTION  I. 
OF  THE  Bourse. 

Articles  71,  72,  73.  The  Bourse  is  the  place  of  meet- 
ing  of  traders  who  conform  to  the  special  laws  and 
decrees  regulating  such  meetings.  The  word  *'  Bourse  ^ 
also  signifies  the  name  of  the  building  in  which  such 
meetings  take  place. 

The  Government  alone  can  establish  Bourses  in  all 
places  in  which  it  may  deem  necessary  to  do  so,  and  may 
also  suppress  them.  The  Government  also  designates 
their  site,  and  regulates  the  hours  of  their  opening  and 
closing. 

Women  and  undischarged  bankrupts  cannot  enter  the 
Bourse. 

A  certain  part  of  the  Bourse  situate  on  a  slight  eleva- 
tion above  the  ground  floor  of  the  building  is  reserved  to 
the  agents  de  change.  This  portion  of  the  building  is  called 
the  parquet. 

The  transactions  which  take  place  at  the  Bourse  relate 
to  wholesale  dealings  in  goods,  the  hire  of  ships,  the 
purchase  and  sale  of  public  securities,  shares  and  obliga- 
tions of  companies,  and  of  bills  of  exchange  and  other 
negotiable  instruments. 

The  mean  rates  at  which  such  various  negotiations  are 
carried  out  in  the  Bourse  constitute  the  quotations  of 
each  day.  Such  quotations  are  published  pursuant  to 
the  regulations  prescribed  by  Government. 
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SECTION  n. 
OF  STOCKBROKERS  (Agents  de  Change). 

Stockbrokers  are  officials  charged,  to  the  exclusion  of 
€ill  other  persons,  with  the  purchase  and  sale  of  public 
or  other  negotiable  securities,  and  the  official  publication 
of  the  market  value  thereof,  as  also  of  that  of  gold  and 
silver. 

Articles  74,  83,  88.  They  are  appointed  by  the 
President  of  the  Republic.  The  candidate  must  be  a 
French  subject  or  a  naturalised  foreigner,  and  twenty-five 
years  of  age,  and  must  produce  certificates  of  probity  and 
capability  signed  by  the  heads  of  banking  or  commercial 
houses;  he  must  be  presented  by  a  member  of  the  Stock  Ex- 
change or  by  his  representatives,  and  must  also  be  accepted 
by  the  Chambre  Syndicak  of  stockbrokers,  and  by  the 
Minister  of  Finance.  He  must  not  labour  imder  any 
legal  disability  (for  instance,  he  must  not  be  an  uncer- 
tificated bankrupt,  a  former  stockbroker  who  has  been 
deprived  of  his  office,  or  an  individual  guilty  of  repeated 
acts  of  illegal  usurpation  of  the  functions  of  stockbroker). 
(Decree  of  1st  October,  1862.) 

Stockbrokers  resigning  their  office  are  entitled  to 
present  a  successor.  (This  privilege  does  not,  however, 
apply  to  stockbrokers  who  may  have  been  dismissed.) 
(Decree  of  1st  October,  1862.) 

Stockbrokers  have  therefore  a  right  of  property  in 
their  office,  and  in  the  event  of  the  holder  selliog  the 
same,  the  office  itself  will  remain  liable  for  the  pay- 
ment of  the  purchase-money,  and  the  vendor  will  retain 
a  lien  thereupon  for  the  amount  of  the  purchase-money. 
Before  entering  upon  his  functions  the  stockbroker  must 
furnish  proof  of  the  payment  by  him  to  the  Minister 
of  Finance  of  the  amount  of  security  necessary  to  cover 
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the  liability  which  he  may  incur  to  the  public.  Such 
amount  of  security  varies  in  different  localities.  In 
Paris  it  is  F.  250,000  (£10,000). 

They  are  coifeidered  by  the  law  as  traders,  and  are 
consequently  subject  to  the  jurisdiction  of  the  Tribunal 
of  Commerce,  in  relation  to  the  execution  of  the  en- 
gagements resulting  from  the  exercise  of  their  functions. 
(Court  of  Cassation,  25th  July,  1864.) 

Their  number  is  fixed  by  Government.  In  Paris  there 
are  sixty  stockbrokers. 

They  may  associate  with  themselves  capitalists  as: 
partners  to  share  in  the  profits  or  losses  arising  from  the 
exercise  of  their  fiinctions  and  from  the  sale  of  their 
office.  In  general  such  partners  are  interested  to  the 
extent  of  one-fourth,  one-eighth,  or  one-tenth,  but  any 
proportion  may  be  contracted  for.  The  party  who  holds 
the  oflice  must  always  be  a  proprietor  in  his  own  name 
of  one-fourth  at  least  of  the  amount  representing  the 
value  of  the  same,  and  the  amount  of  the  caiitionne- 
ment.  These  partnerships  are  only  permitted  in  bourses 
provided  with  a  parquet ;  viz. :  in  which  exist  a  public 
space  specially  appropriated  to  stockbrokers,  a  public 
crier,  and  an  official  price-list.  In  other  bourses  the 
office  of  stockbroker  does  not  require  so  much  capital 
as  to  necessitate  the  association  of  a  partner.  In  the 
provinces  there  are  only  four  or  five  bourses  provided 
with  a.  parquet. 


§  1. — OF  THE  FUNCTIONS  OF  STOCKBROKERS. 

Article  76.  Stockbrokers  possess  the  exclusive  right 
to  carry  out  negotiations  of  public  and  other  securities. 
Public  securities  comprise  Government  funds,  the  shares 
and  bonds  of  certain  canals,  railways,  and  companies 
guaranteed  by  the  State,  bonds  issued  by  various  cities,. 
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and  public  establishments,  etc.  They  alone  can  nego- 
tiate for  account  of  third  parties,  bills  of  exchange, 
promissory  notes  and  commercial  paper  generally.  They 
act  as  simple  intermediaries  and  as  brokers  by  bringing 
the  parties  into  connection  with  each  other,  and  are 
entitled  to  a  commission.  Stockbrokers  in  Paris  do  not 
generally  undertake  this  species  of  negotiations,  but 
leave  them  to  imofficial  brokers,  and  occupy  themselves 
exclusively  with  transactions  in  the  public  funds  or 
other  bourse  securities. 

Lastly,  they  are  exclusively  charged  with  the  official 
publication  of  the  market  quotations  of  public  and  other 
securities.  For  this  purpose,  after  the  closing  of  the 
Stock  Exchange,  the  entire  body  of  stockbrokers,  under 
the  presidency  of  the  syndic,  proceeds  immediately  to 
prepare  the  official  stock  and  share  list,  called  also  List 
of  the  Company  of  Stockbrokers.  In  these  lists  or  bulletins 
appear  quotations  of  cash  operations  in  public  securities, 
and  all  the  variations  which  may  have  taken  place 
since  the  opening  of  the  Stock  Exchange  until  its  close. 
The  quotations  of  time  bargains  are  also  given,  but  only 
as  regards  the  first  and  last  quotations. 

The  various  operations  above  described  are  prerogatives 
of  stockbrokers  solely,  and  constitute  a  monopoly  in 
their  favor.  This  monopoly  does  not,  however,  prevent 
two  parties  who  have  agreed,  the  one  to  sell  and  the 
other  to  purchase  certain  securities,  from  concluding  and 
carrying  out  the  bargain  between  themselves.  The 
monopoly  takes  effect  in  the  event  of  the  parties 
being  unknown  to  each  other,  and  desiring  to  be  brought 
into  communication  by  means  of  an  intermediary.  In 
this  case  they  cannot  apply  to  any  other  than  a  stock- 
broker. 

All  persons,  other  than  those  appointed  by  Govern- 
ment, are  forbidden  to  exercise  in  any  way  and  under 
any  pretext  the  functions  of  a  stockbroker,  either  in 
the  interior  or  exterior  of  the  bourse,  under  a  minimum 
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penalty  of  3,000  francs  (£120),  and  a  maximum  of  one 
sixth  of  the  security  deposited  by  stockbrokers  of  the 
Exchange  in  question. 

The  membei-s  of  the  Stock  Exchange  have  been  com- 
pelled to  protect  their  monopoly,  especially  against  the 
encroachments  of  the  cotdtssiera. 

The  Coulisse,  at  Paris  especially,  is  a  kind  of  miniature 
Stock  Exchange,  and  constitutes  a  real  infringement 
upon  the  privileges  of  stockbrokers  by  its  customs,  the 
operations  conducted  therein,  and  the  periods  and  forms  of 
liquidation  or  settling  adopted  by  its  frequenters  * 

Although  prosecuted  at  the  instance  of  the  syndicate 
of  stockbrokers  of  Paris,  for  interference  and  usurpation 
of  their  functions  as  public  officials,  and  in  despite  of 
condemnations  pronounced  against  them,  the  coulissiers 
stUl  continue  their  operations  and  develope  and  increase 
them,  being  supported  by  speculators  interested  in 
paying  a  lower  rate  of  brokerage,  and  encouraged  by 
tinanciers  and  capitalists  antagonistic  to  monopolies. 


§  2. — OBLIGATIONS  IMPOSED  UPON  STOCKBROKERS. 

In  exchange  for  the  monopoly  accorded  to  stockbrokers 
the  law  requires  them  to  act  for  any  person  demanding 
their  services  in  respect  of  lawful  operations  appertaining 
to  their  functions.  In  case  of  refusal  the  Procureur  de  la 
JSSpublique  will  enforce  compliance. 

Article  84.  The  operations  effected  through  the 
medium  of  stockbrokers  being  of  very  great  importance, 

*  The  operations  of  the  Coulisse  are  carried  on  in  violation  of 
two  provifliong  of  the  law ;  in  the  first  place,  in  defiance  of  the 
laws  which  have  invested  stockbrokers  with  the  exclusive  monopoly 
of  the  negotiation  of  transactions  in  the  public  funds  and  other 
stocks  and  shares  admitted  to  legal  quotation,  and  secondly,  in 
despite  of  the  prohibition  to  carry  on  such  operations  in  other 
places  than  the  Bourse. 
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it  is  necessary  that  they  should  be  authenticated  with 
the  utmost  exactitude,  and  that  when  once  the  terms  of 
the  bargain  are  agreed  upon,  the  broker  should  be  obliged 
to  communicate  them  to  his  client  without  being  able  to 
change  or  modify  them.  It  is  for  this  reason  that  the 
broker  is  required  to  keep  a  book,  registered  and  initialed 
by  a  judge,  in  which  he  must  inscribe  day  by  day  and 
in  order  of  date,  without  erasures,  interlineations^  trans- 
positions, or  abbreviations,  all  the  conditions  and  par- 
ticulars of  his  operations.  The  amounts  must  be  written 
in  words  at  length  and  not  in  figures. 

The  functions  of  stockbrokers  are  in  every  respect  con- 
fidential, and  therefore  one  of  the  principal  obligations  of 
a  member  of  the  Stock  Exchange  consists  in  preserving 
inviolable  secrecy  as  regards  the  parties  who  may  have 
recourse  to  his  services.  (Law  of  27th  Prairial,  An.  X., 
Article  19.)  The  only  exception  is  in  the  event  of  the 
nature  of  the  operation  necessitating  the  making  known 
the  names  of  the  parties  thereto ;  as  in  the  case  of  the 
negotiation  of  a  Bill  of  Exchange. 

This  obligation,  which  is  enforced  by  a  sentence  of 
damages  against  the  stockbroker  at  the  suit  of  a  client, 
entails  the  twofold  consequence,  that  the  buyer  and 
seller  have  no  direct  ground  of  action  against  each  other, 
but  only  against  the  stockbroker,  and  that  the  latter  has 
alone  the  right  to  act  on  behalf  of  his  clients  in  order  to 
obtain  the  execution  of  the  bargain.  The  stockbroker 
should  therefore  obtain  possession  of  the  securities  with 
the  sale  of  which  he  is  entrusted,  and  of  the  sums  of 
money  necessary  to  pay  for  those  which  he  may  have 
been  ordered  to  purchase.  He  remains  responsible  for  the 
deliverj'-  of  the  securities  sold  Vy  him,  and  for  the  payment 
of  those  bought  by  him.  The  caution  money  deposited 
by  him  may  be  applied  to  satisfy  such  liability,  and  may 
be  attached  in  the  event  of  non-execution  of  the  bargain 
in  the  interval  between  the  closing  of  the  Bourse  and  its 
opening  on  the  following  day.    Such  interval  will  neces- 
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sarily  be  from  3  o'clock  p.m.  till  12  a.m.  of  the  following- 
day,  except  as  regards  the  intervention  of  Sundays  and 
legal  holidays.  In  practice,  however,  stockbrokers  who 
know  and  can  trust  their  clients  do  not  require  this 
preliminary  deposit  of  securities  or  funds. 

The  preliminary  deposit  of  such  moneys  or  securities 
must  be  proved  by  a  receipt  which  the  stockbroker 
delivers  to  his  clients  at  their  request.  Here  again, 
however,  practice  has  overruled  the  law,  and  at  Paris 
many  stockbrokers  decline  to  deliver  receipts. 

The  preceding  rules  equally  apply  when  the  bargain 
is  a  time  bargain  instead  of  being  made  for  cash. 

There  exist  two  species  of  time  bargains :  the  first  are 
fermes  or  definitive,  and  involve  the  obligation  of  payment 
and  delivery  within  the  period  stipulated.  The  latter, 
termed  d  prime  or  conditional  bargains,  are  entered  into 
with  the  option  that  the  agreement  may,  in  considera- 
tion of  an  indemnity  called  prime,  which  is  paid  in  cash 
by  the  purchaser,  be  cancelled. 

According  to  law,  as  above  explained,  stockbrokers 
should  obtain  the  securities  from  the  vendor  and  the 
purchase-money  from  the  vendee,  but  in  practice  stock- 
brokers entrusted  with  the  execution  of  a  time  or  cash 
bargain  are  not  allowed  to  require  from  their  clients,  if 
solvent,  the  previous  deposit  of  the  cash  necessary  in 
order  to  carry  out  the  purchase.  In  any  case,  however, 
they  may  insist  upon  the  deposit  of  a  guarantee  or  cover 
even  during  the  course  of  the  operation.  This  deposit 
of  securities  or  cash  is  called  couverture  or  cover. 

They  have  the  right  to  sell,  without  having  recourse 
to  law,  any  securities  to  bearer  {au  porteur)  which  may 
have  been  deposited  with  them  as  cover,  if,  at  the  period 
of  the  expiration  of  the  carrying  over,  a  difference  to 
the  debit  of  the  client  exists  which  he  refuses  or  neg- 
lects to  pay.  This  right  is  called  droit  d^ex^cution.  It 
should  be  mentioned  that  previous  to  the  execution  the 
stockbroker  must  give  notice  to  his  client  to  take  de^ 
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livery  of  the  securities  purchased  and  to  pay  the  price 
thereof. 

At  the  expiration  of  the  term  of  the  bargain,  the  stock- 
broker who  has  not  received  from  his  client  the  purchase- 
money,  can,  instead  of  exercising  his  droit  (PexScution, 
effect  a  report,  or,  in  the  language  of  the  English  Stock 
Exchange,  continue  or  "  carry  over  "  the  bargain,  but  in 
this  case  he  must  warn  the  client,  who  may  prefer  to 
liquidate  at  once  in  order  to  avoid  the  risk  of  still  less 
favorable  quotations.  The  stockbroker  is  moreover 
always  liable,  as  regards  other  stockbrokers,  to  carry  out 
the  transaction,  whether  he  may  have  received  security  or 
not ;  but  in  this  event  he  has  recourse  against  his  client  to 
obtain  repayment  of  his  advances,  and  even  for  damages 
should  the  case  arise. 

OF  THE  AUTHENTICATION  OF  STOCK  EXCHANGE  OPERATIONS. 

When  two  stockbrokers  have  concluded  a  bargain^ 
each  makes  an  entry  in  his  pocket-book,  which  is  verified 
by  the  other.  If  the  transaction  relate  to  the  public 
funds  it  must  further  be  immediately  [annoimced  by  a 
crier. 

Every  stockbroker  must  also  give  to  his  principal  a 
contract-note  signed  by  him,  specifying  the  operations 
with  which  he  has  been  entrusted. 

The  contract-note  is,  however,  not  indispensable  to 
prove  the  transaction ;  proof  by  witness  is  admitted,  inas- 
much as  the  transaction  is  commercial.  (See  supra,  page 
13,  on  Evidence  in  Commercial  suits.) 


§  3. — ^PROHIBITIONS  APPLYING  TO  STOCKBROKERS. 

Article  85.  In  exchange  for  the  monopoly  granted 
to  them,  stockbrokers  are  by  law  subjected  to  certaia 
prohibitions  which  they  cannot  infringe  without  render- 
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ing  themselves  liable  to  severe  penalties.  It  is  indispen- 
sable that  stockbrokers  should  not  run  the  risk  of  com- 
promising the  interests  of  clients  compelled  to  avail 
themselves  of  their  official  services,  by  imperilling  their 
own  fortunes  in  speculative  or  hazardous  enterprises. 
Consequently,  they  are  forbidden,  in  all  cases  and  under 
any  pretext,  to  engage  in  commercial  or  banking  trans- 
actions on  their  own  account,  or  to  interest  themselves 
directly  or  indirectly,  in  their  own  or  a  fictitious  name, 
in  any  mercantile  undertaking. 

A  stockbroker  who  opei-ates  on  his  own  account  betrays, 
in  efiect,  the  confidence  of  the  public,  as  instead  of  agent 
he  becomes  a  competitor,  and  a  competitor  the  more 
dangerous,  inasmuch  as  he  operates  with  full  knowledge 
of  the  secret  intentions  of  his  clients,  who  rely  upon  his 
official  character. 

As  a  consequence  of  the  principle  that  stockbrokers 
are  forbidden  to  interest  themselves  indirectly  in  any 
commercial  undertaking  whatsoever,  the  law  has  laid 
down,  and  with  justice,  that  they  cannot,  even  under  the 
form  of  advances,  supply  their  clients  with  the  funds 
requisite  for  their  stock  exchange  operations. 

Articles  86  and  87.  Lastly,  in  order  that  a  stock- 
broker may  not  compromise  his  own  fortune  by  becoming 
security  for  his  clients,  the  law  forbids  him  to  guarantee 
the  execution  of  the  bargains  which  he  may  make  as 
agent.*    Nevertheless,  acts  done  in  contravention  of  the 

*  We  are  obliged  to  adduce  here  the  actual  provisions  of  the 
law,  but  we  should  mention  that  they  are  in  direct  opposition 
to  the  principles  governing  the  liabilities  of  stockbrokers,  and 
which  are  daily  applied  by  the  Courts.  It  is  a  necessary  con- 
sequence of  tiie  functions  of  stockbrokers  that  they  should 
be  held  responsible  for  the  due  execution  of  the  bargains  in 
relation  to  which  they  are  agents,  and  they  never  seek  to 
avoid  such  liability  by  taking  advantage  of  Article  86,  for  if 
they  succeeded  in  declaring  themselves  free  from  responsibility, 
public  opinion  would  speedily  clamour  for  the  abolition  of  their 
monopoly. 
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Articles  85  and  86  are  valid  between  stockbrokers  and 
other  parties,  and  can  be  enforced  as  bet:ween  them.  But 
any  infringement  of  these  provisions  renders  the  stock- 
broker liable  to  deprivation  of  his  functions  and  to  con- 
demnation in  a  penalty  to  be  pronounced  by  the  TribuTial 
de  Police  Correctionnelle,  and  which  cannot  be  more  than 
F.3,000;  but  without  prejudice  to  the  rights  of  the 
parties  to  damages  by  action  brought  before  the  Tribunal 
de  Commerce. 

A  stockbroker  dismissed,  pursuant  to  the  above  pro- 
visions, cannot  be  reinstated  in  his  oflHice.  Moreover, 
any  stockbroker  who  may  have  operated  on  his  own 
account  by  fictitiously  buying  and  selling  in  the  public 
funds  with  the  sole  object  of  receiving  or  paying  at  the 
end  of  the  month  the  difference  between  the  actual 
quotation  and  that  of  the  end  of  the  month,  whether 
he  may  have  operated  in  his  own  name  or  in  that  of 
a  fictitious  person,  is  liable  to  imprisonment  for  a  term 
varying  between  one  and  twelve  months,  and  to  a  fine 
of  from  500  to  10,000  francs.  (Penal  Code,  Article 
421.)  He  is  also  liable  to  the  same  penalties  if  he  lends 
his  services  for  speculations  in  any  securities  whatsoever.* 

Article  89.  It  results  from  the  various  prohibitions 
imposed  upon  stockbrokers,  and  which  we  have  just 
explained  (especially  as  to  operating  on  their  own  ac- 
count) that  they  can  rarely  become  bankrupt  unless  they 
have  failed  to  fulfil  the  duties  incumbent  upon  them. 
The  law  therefore  is  very  severe  as  regards  bank- 
rupt stockbrokers,  and  enacts  that  they  shall  be  prose- 
cuted as  fiuudulent  bankrupts  whenever  they  are  com- 
pelled to  suspend  payment.  The  penal  law  increases 
the  penalties  attaching  to  fraudulent  bankruptcy  in  the 
case  of  stockbrokers. -f  If  a  stockbroker  be  declared 
banqueroutier  simple,  he  is  condemned  to  hard  labour  for 
a  term,  but  if  declared  banqueroutier  fraudukux  J  he  can  be 

*  This  proyision  of  the  law  is  never  applied  by  the  courts, 
f  See  Chapter  on  Bankruptcy.  %  Idem. 
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punished  by  hard  labour  for  life.  (Penal  Code,  Article 
404.) 

Stockbrokers  may  only  assemble  in  the  bourse,  and  are 
forbidden  under  pain  of  dismissal  to  operate  at  other 
hours  than  those  appointed,  and  all  operations  so  made 
can  be  declared  void.  They  are  forbidden  to  employ 
substitutes  in  the  interior  of  the  parquet  of  the  Stock 
Exchange,  unless  such  substitute  be  also  a  stockbroker. 

As  regards  operations  carried  out  outside  the  parquet^ 
stockbrokers  are  permitted,  at  least  in  Paris,  to  employ 
one  or  two  principal  clerks,  who  however  must  not  operate 
on  their  own  account.  They  act  in  the  name  of  the  stock- 
broker, and  upon  his  responsibility.  In  case  of  pressure 
of  business,  they  may  conduct  negotiations  for  their  em- 
ployers, but  can  only  conclude  bargains  at  the  market 
rates. 

At  the  Stock  Exchange  the  clerks  meet  around  the 
space  reserved  as  the  parquet^  and  are  only  separated  by 
a  railing  from  the  stockbrokers. 

Stockbrokers  can  employ  no  other  parties  to  assist 
them  than  the  principal  clerks  above  mentioned.  Thus, 
they  may  not  have,  either  in  France,  in  a  place  other 
than  that  in  which  they  are  appointed,  or  abroad,  agents 
instructed  to  represent  them,  and  to  transmit  orders  direct 
to  them.  (Decree  of  Ist  October,  1862.)  Nevertheless, 
in  virtue  of  a  custom  unauthorised  by  law,  they  make 
use  of  the  services  of  "  remisiers**  a  species  of  brokers, 
who,  without  being  specially  employed  by  any  stock- 
broker, procure  and  bring  orders  to  stockbrokers,  and 
receive  a  certain  commission. 


§  4. — OF  THE  RESPONSIBILITY  OF  STOCKBROKERS. 

Stockbrokers,  like  other  agents,  are  responsible  for  the 
execution  of  their  duties.    Thus,  a  stockbroker  is  liable 


Digitized  by 


Google 


OF  THE   RESPONSIBILITIES   OF   STOCKBROKERS.       127 

if,  after  selling  a  security  which  has  been  handed  him 
by  his  client,  he  neglect  to  receive  the  proceeds  thereof 
within  the  period  fixed  for  the  negotiation,  or  if  he  deal 
with  the  proceeds  received  by  him. 

He  is  also  liable  if,  having  received  the  purchase-money 
from  his  clients,  he  neglect  to  obtain  delivery  of  securities 
purchased  by  him,  and  if  the  vendor  has  been  obliged 
to  resell  such  securities  owing  to  default  of  acceptance 
by  the  stockbroker. 

He  will  also  be  responsible  if,  in  the  event  of  receiving  an 
order  to  buy  or  sell  at  a  fixed  rate,  he  has  sold  or  bought 
at  a  lower  or  higher  rate ;  or  if,  being  sufficiently  covered, 
he  postpone  the  execution  of  orders  he  may  have  re- 
ceived. 

This  responsibility  of  the  broker  who  has  neglected  to 
obtain  delivery  of  securities  purchased  may  entail  the 
gravest  consequences  in  the  case  of  securities  redeemable 
by  drawings  with  chances  of  prizes.  Thus,  a  broker  who 
has  accepted  from  his  client  an  order  to  purchase  securi- 
ties of  this  description,  and  who  has  not  delivered  to  him 
such  securities,  or  who  has  only  delivered  part  thereof, 
before  the  drawing,  may  be  condemned  to  pay  to  his 
client  an  indemnity  for  deprivation  of  the  chances 
attaching  to  such  drawing.  (Tribunal  of  Commerce  of 
the  Seine,  11th  August,  1870). 

Stockbrokers  generally  advise  their  clients  of  business 
transacted,  but  no  law  obliges  them  so  to  do  on  the  same 
day.  They  are  not  obliged  to  warn  their  clients  of  the 
risk  of  the  operations  which  they  are  instructed  to  carry 
through.  They  cannot  therefore  be  held  responsible  for 
the  value  of  the  securities  which  they  negotiate. 

They  incur,  however,  as  regards  other  stockbrokers 
with  whom  they  contract,  certain  responsibilities.  This 
liability  is  limited  to  ensuring  the  execution  of  the 
bargain  entered  into.  Thus,  a  stockbroker  is  responsible 
for  the  delivery  or  payment  of  that  which  he  sells  or 
purchases,  whether  or  not  he  may  have  received  the 
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amount  to  be  paid  or  the  securities  to  be  delivered  This 
liability  is  immediate,  and  does  not  cease  unless  the 
parties  have  consented  to  be  named  in  the  contract ;  but 
as  the  broker  then  no  longer  operates  in  his  own  name,  he 
becomes  a  simple  intermediary,  and  the  parties  treating 
between  themselves  are  in  a  position  to  judge  of  their 
respective  solvency. 

Two  cases  only  of  responsibility  therefore  exist  be- 
tween stockbrokers ;  the  first,  if  the  vendor  does  not 
deliver  the  securities  sold ;  the  second,  if  the  purchaser 
does  not  pay  the  price  of  securities  bought.  According 
to  this  principle  stockbrokers  are  personally  liable  for 
the  price  of  public  securities  bought  for  their  clients,  and 
for  the  differences  arising  from  re-sales  made  for  them  in 
default  of  payment  of  the  price.  The  stockbroker  who 
does  not  carry  out  a  transaction  can  be  sued  by  the 
injured  stockbroker  in  his  own  name. 

In  effect,  a  stockbroker  is,  as  a  consequence  of  the 
secrecy  enjoined  upon  him,  the  legal  and  absolute  re- 
presentative of  his  client,  and  this  character  applies  to 
all  acts  necessitated  by  the  execution  and  completion  of 
the  negotiations  with  which  he  is  entrusted. 

There  exists  a  further  case  of  liability  of  stockbrokers, 
which  we  shall  examine  in  the  chapter  treating  of  lost 
and  stolen  securities. 


§   6. — ACTIONS    FOR    DAMAGES.  —  PRIVILEaE    OF    CLIENTS 
UPON  THE  SECURITY  DEPOSITED    BY  STOCK- 
BROKERS. 

All  actions  in  relation  to  the  responsibility  of  stock- 
brokers must  be  instituted  before  the  Tribunal  of  Com- 
merce.*   Judgment  given  against  stockbrokers  in  respect 

*  On  the  other  hand,  actions  by  stockbrokers  against  their  clients 
come  nnder  the  jurisdiction  of  the  Civil  Tribunals,  if  the  negotia- 
tion has  been  made  as  an  investment  by  a  capitalist  whether 
trader  or  not ;  they  are,  on  the  contrary,  under  the  jurisdiction  of 
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of  operations  in  which  the  employment  of  their  services 
is  not  obligatory  are  simply  executed  according  to 
Common  Law,  and  are  not  secured  in  any  special  way,  as 
in  the  cases  in  which  the  claim  of  the  client  is  based 
upon  a  subscription  to  a  loan,  or  upon  an  operation  in 
securities  not  quoted  on  the  Stock  Exchange ;  but  it  is 
otherwise  when  the  claim  of  the  client  originates  in 
operations  for  which  the  services  of  stockbrokers  are 
obligatory,  viz.,  for  the  negotiation  of  securities  quoted 
on  the  Stock  Exchange.  In  the  latter  case  satisfaction 
is  guaranteed  by  a  special  charge  upon  the  caution 
money  lodged  by  the  stockbroker.  This  priority  is 
based  upon  the  necessity  imposed  upon  the  parties  of 
having  recourse  to  the  services  of  stockbrokers  for  trans- 
actions of  a  certain  nature. 


§   6. — OF  THE  EMOLUMENTS  OF  STOCKBROKERS. 

The  minimum  tariff  of  the  emoluments  of  stockbrokers 
was  fixed  by  the  Chambre  Syndicale  of  Stockbrokers  of 
Paris,  on  the  23rd  December,  1872.*  In  the  absence 
of  a  law,  local  custom,  or  special  agi'eement,  the  buyer 
and  seller  pay  the  commission  in  equal  shares.  This 
commission  is  calculated,  not  upon  the  nominal  value  of 

the  Commercial  Tribunals  if  they  are  based  upon  a  group  of 
operations  having  a  speculative  character  and  made  by  a  person 
accustomed  to  trade. 
*  It  was  established  upon  the  following  basis : — 
Commission  of  ^  per  cent,  on  all  public  or  private  securities  the 
negotiation  of  which  takes  place  by  virtue  of  a  judgment  or  deci- 
sion of  a  Comeil  defamille^  etc. 

Commission  of  }  per  cent,  on  French  Bentes  for  cash,  French 
Treasury  Bonds  for  cash,  Foreign  Public  Securities  for  cash,  Loans 
of  the  Departments,  Cities  or  Public  Establishments,  Shares  or 
Bonds  of  Cities  and  Townships,  French  Eailways  (for  cash  and 
for  time),  Foreign  Bail  ways  (for  cash),  and  generally  all  other 
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the  securities,  but  upon  the  nett  proceeds  of  the  transac- 
tion. Stockbrokers  are,  moreover,  prohibited  from  re- 
ceiving any  sum  over  and  above  the  established  tariff, 
under  the  penalties  attaching  to  extortion,  (Law  of 
the  27th  Prairial,  An.  X.)  They  are  also  forbidden  to 
agree  to  receive  a  lesser  tariff  than  that  established  by 
custom,  upon  pain  of  censure,  suspension  from,  or  depri- 
vation of  their  office. 

We  have  already  explained  that  the  couUssien  have  no 
legal  hem  standi,  and  that  their  operations  constitute  a 
permanent  infringement  of  the  law.  They  nevertheless 
occupy  an  important  position  in  Stock  Exchange  transac- 
tions ;  they  act  as  intermediaries  in  numerous  specula- 
tions, and  they  possess  clients  of  their  own.  The  rate 
of  their  commission  is  fixed  in  the  same  manner  as  the 
brokerage  of  agents  de  ehange,  but  on  a  lower  scale,  and 
they  derive  their  support  from  charging  and  receiving  a 
lesser  rate  of  commission  than  is  exacted  by  authorised 
stockbrokers.* 


Shares  and  Obligations,  the  negotiation  of  which  is  authorised 
upon  the  Stock  Exchange. 

Commission  of  ^  per  cent,  for  time  bargains  in  all  securities  in 
-which  the  settlement  takes  place  twice  a  month. 

Minimum  of  brokerage  for  time  bargains : — 

For  operations  in  French  Rentes ;  20  francs  per  1,500  francs  of 
3  per  cent.  Bentes ;  and  per  2,250  francs  of  4^  per  cent.  Rentes  ;  25 
francs  per  2,500  francs  of  5  per  cent.  Rentes ;  and  so  on  in  the 
same  proportion. 

For  Italian  5  per  cent.  Rentes  (and  other  foreign  5  and  6  per 
cent.  Rentes)  ;  25  francs  per  2,500  or  3,000  francs  of  Rentes  ;  and 
so  on  in  the  same  proportion. 

Upon  all  securities  negotiated  by  time  bargains,  whether  liqui- 
dated once  or  twice  a  month,  the  minimum  brokerage  is  50  cen- 
times per  share  or  obligation. 

The  minimum  rate  of  brokerage  is  25  centimes  per  titre.  For 
all  transactions  upon  which  the  brokerage  amounts  to  less  than 
one  franc,  such  brokerage  is  estimated  at  one  franc  as  a  mini- 
mum. 

*  The  tariff  is  as  follows : — For  French  Rentes  the  commission 
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§  7. — Chambre  Syndicale, 

A  chambre  syndicale  is  placed  at  the  head  of  each  body 
of  stockbrokers. 

It  is  composed  of  a  syndic  and  of  six  adjoints,  elected 
each  year  by  the  general  meeting  of  stockbrokers,  and 
by  a  majority  of  votes. 

The  functions  of  the  sytidic  and  adjoints  are  exercisable 
for  one  year.    The  members  can  be  re-elected. 

The  duties  of  the  Chambre  Syndicale  are  numerous. 

It  must  oblige  the  stockbrokers  to  carry  on  their  busi- 
ness within  the  strict  limits  prescribed  by  law.  It  de- 
cides in  disputes  between  stockbrokers  in  matters  relating 
to  their  functions.  It  has  the  power  of  censuring  stock- 
brokers who  may  infringe  the  law  or  the  rules  of  their 
profession,  and  of  suspending  them  from  their  oflSce,  and 
to  prevent  them  for  a  certain  period  from  carrying  out 
various  transactions ;  as  for  example,  time  bargains.  It 
can  apply  to  Government  for  their  dismissal,  and  upon 
such  dismissal  can  compel  them  to  name  a  successor  to 
their  oflHice  within  a  determinate  period. 

The  Chambre  Syndicale  is  also  charged  with  the  publi- 
cation of  the  various  quotations  of  the  Bourse.  Another 
branch  of  the  duties  of  the  Chambre  consists  in  the  liqui- 
dation of  time  bargains  between  stockbrokers.* 

is  half  that  of  stockbrokers ;  thus,  10  francs  for  1,500  francs  of 
3  per  cent.  Bentes,  and  2,250  francs  of  4^  per  cent.  Rentes,  and  12 
francs  50  cents  for  2,500  francs  of  5  per  cent.  Rentes. 

As  regards  foreign  funds  the  brokerage  is  the  same  as  that  of 
stockbrokers,  viz.,  25  francs  for  2,500  francs,  or  3,000  francs  of 
Rentes. 

Upon  other  securities  J  per  cent.,  with  a  minimum  of  25  centimes 
per  share  or  obligation. 

*  Time  bargains  in  French  Rentes,  Treasury  Bonds,  Shares 
of  the  Bank  of  France,  of  the  Credit  Foncier  and  of  Railways 
are  only  liquidated  at  the  end  of  tho  month. 

All  other  securities  are  liquidated  on  the  loth  of  each  month. 
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Lajstly,  the  Chambre  St^dicak  is  empowered  to  repre- 
sent the  company  of  stockbrokers  in  legal  actions  which 
it  may  institute  or  have  to  defend. 


§  8. — ^TIME  BARGAINS  {MarchSs  h  terme). 

Time  bargains  are  Stock  Exchange  operations^  of  which 
the  settlement  is  to  take  place  at  a  period  more  or  less 
remote  from  the  date  of  negotiation,  but  iixed  in  advance^ 
They  are  generally  entered  into  with  a  speculative 
object,  and  their  legality  has  been  on  this  ground  con- 
tested; but  it  has  been  decided  that  time  bargains  in 
public  securities,  quoted  on  the  Stock  Exchange,  are  vaHd. 
The  law  only  prohibits  such  bargains  as  may  serve  to 
disguise  operations  which  must  necessarily  and  with  the 
previous  cognisance  of  the  parties  result  in  the  payment 
of  differences,  and  which  bargains  consequently  partake 
of  the  nature  of  gambling  transactions.  The  courts,  in 
adjudicating  upon  the  validity  of  a  bargain  of  thia 
description,  must  therefore  consider,  after  examination 
of  the  facts,  what  may  have  been  the  intention  of  the 
parties,  and  whether  the  transaction  has  been  bond  fide^ 
or  simply  a  gambling  one.  If  it  be  decided  that  such 
time  bargain  is  merely  a  gambling  transaction,  all 
right  of  action  will,  pursuant  to  Article  1,965  of  the 
Civil  Code,  be  refused  to  parties  who  may  lay  claim 
thereto. 

Time  bargains  cannot  be  made  upon  the  basis  of  an 
arbitrary  quotation,  to  be  fixed  by  the  parties,  of  the 
value  of  securities.  Transactions  can  only  be  entered 
into  as  regards  amounts  or  fractional  parts  thereof  fixed 
by  the  regulations  applicable  to  stockbrokers  for  each 
kind  of  security;  thus,  2,500  francs  of  5  per  cent. 
Rentes;  1,500  francs  of  3  per  cent.  Rentes;  25  shares 
or  obligations  of  railway  and  other  financial  or  com- 
mercial  companies. 
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The  proportion  for  such  negotiations  as  regarcU 
foreign  securities  is  fixed  by  the  Chambre  Syndicale, 

The  periods  fixed  for  the  execution  of  bargains  are  not 
left  to  the  discretion  of  the  parties.  Sales  or  purchases 
can  only  be  made  for  the  settlement,  that  is  to  say,  for  the 
days  appointed  by  the  brokers  for  the  liquidation  which 
takes  place,  as  regards  the  principal  securities,  at  the  end 
•of  every  month. 

Time  bargains  are  of  two  kinds,  marches  fermes  and 
marches  a  prime. 

The  marcM  ferme  must  be  fulfilled  by  the  parties  at 
the  period  stipulated,  whether  the  quotation  be  higher 
or  lower  at  the  settlement,  without  liberty  to  either 
party  to  avoid  the  contract  by  paying  the  difference  of 
price.  The  purchaser,  however,  can,  as  in  all  bargains, 
insist  upon  delivery,  at  his  request  duly  notified  before- 
hand, of  the  securities  purchased  by  him,  upon  payment 
•of  the  stipulated  price. 

Marches  d  prime  are  operations  in  which  the  purchaser 
reserves  the  right  of  cancelling  the  time  bargain  con- 
tracted by  him,  upon  payment  to  the  vendor  of  an  in- 
demnity previously  agreed  upon,  and  which  is  termed 
a  prime.  The  object  is  to  permit  the  purchaser  to 
secure  himself  against  the  risk  of  loss  arising  from  a 
marM  ferme. 

The  rate  oi primes  varies ;  it  is  alwaj's  fixed  at  so  much 
per  share  or  obligation.  For  rentes  the  ordinary  j^nwes 
are  25  centimes,  50  centimes,  or  1  franc  for  3,  or  5  francs 
of  rentes,  according  to  the  operation  being  in  the  3  or  6 
per  cents. 

In  shares  in  railways  and  similar  undertakings  the 
primes  are  genertdly  10  francs,  and  sometimes  even  20 
francs  per  share. 

The  effect  of  marches  d  prime  is  to  reserve  to  the  pur- 
chaser the  right  to  limit  his  loss  to  the  amount  of  the 
prime  if  he  does  not  desire  to  take  up  or  receive  delivery 
of  the  securities. 
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Upon  the  last  day  of  the  month,  should  such  day  not 
be  a  Sunday  or  legal  holiday,  and  at  1.30  P.M.,  purchasers 
d  prime  inform  the  sellers  whether  they  intend  to  take 
up  the  securities,  or  abandon  the  primes.  This  declara- 
tion, called  la  r^ponae  dea  primes,  takes  place  during  & 
period  of  five  minutes,  in  which  all  other  operations  are 
suspended. 

We  have  previously  mentioned  that  time  bargains 
may,  and  most  frequently  do,  amount  to  gambling  trans- 
actions. In  the  latter  case,  the  party  gaining  cannot 
bring  any  action  for  the  fulfilment  of  the  contract 
entered  into.  Any  party  proceeded  against  can  plead 
that  the  claim  is  in  respect  of  a  gambling  operation^ 
and  such  defence  will  be  admitted,  if  established. 
Any  person  interested  in  the  transaction  may  enter  the 
same  plea ;  thus  an  agent  who  may  have  knowingly  lent 
his  assistance  in  the  carrying  out  of  transactions  recog- 
nised as  being  of  the  nature  of  gambling  speculations,, 
would  be  unable  to  recover  his  advances  in  face  of  the 
above  plea  if  proved. 

In  the  same  manner  such  defence  may  be  successfully 
pleaded  as  against  stockbrokers  if  they  were  aware  of  the 
object  of  the  operations  to  which  they  lent  their  co- 
operation. If  it  appears,  however,  from  the  facts  and 
circumstances,  that  the  broker  was  unaware  of  the 
speculative  intentions  of  his  client,  such  defence  cannot  be 
admitted,  and  he  can  obtain  judgment  for  payment  of 
the  differences  or  losses  arising  from  the  operations  of 
which  he  was  the  medium.  It  is  easily  to  be  imderstood 
that  if  the  stockbroker  is  acquainted  with  the  object  of 
the  dealings  of  his  client,  he  must  bear  the  consequences 
of  the  bad  faith  of  the  latter  when  the  operations  are 
speculative ;  but  in  the  contrary  case,  he  is  legitimately 
entitled  to  protection  from  the  courts  against  clients  who 
may  unlawfully  seek  to  avoid  payment  under  pretext 
that  the  transactions  in  question  were  speculative. 

Another  consequence  of  the  principle  which  refuses 
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all  right  of  action  for  the  recovery  of  gambling  debts  is, 
that  such  claims  cannot  be  set  off  against  debts  of  a 
different  nature. 

The  illegal  character  of  an  agreement  entailing  its 
absolute  nullity,  and  as  a  consequence  thereof,  that  of 
the  liability  resulting  therefrom,  a  debt  originating 
in  Stock  Exchange  speculations  cannot  be  guaranteed 
by  security;  nevertheless,  though  the  law  in  principle 
refuses  all  right  of  action  for  recovery  of  gambling 
debts.  Article  1,967  of  the  Civil  Code  admits  that  a 
certain  moral  obligation  arises  therefrom  which  the 
debtor  may  feel  bound  to  fulfil.  If,  therefore,  he 
voluntarily  pays  the  debt,  such  payment  cannot  be  con- 
sidered as  having  been  improperly  made  in  respect  of  a 
fictitious  claim  without  real  existence.  Consequently, 
Article  1,967  of  the  Civil  Code  enacts  that  the  debtor 
cannot  recover  back  moneys  voluntarily  paid  by  him, 
imless  in  the  case  of  fraud. 

The  Article  which  we  have  just  cited  assumes,  however, 
that  an  actual  payment  has  been  made,  but  certain  acts 
and  agreements  are  considered  as  equivalent  to  such  pay- 
ment, when  they  involve  the  absolute  discharge  of  the 
debtor.  Thus,  the  conveyance  of  real  or  personal  property, 
or  the  transfer  of  a  debt,  may  be  construed  as  payment 
upon  condition  that  the  property  therein  be  actually 
transferred  and  handed  over  by  the  debtor  in  complete 
satisfaction  of  his  liability.  It  would  be  otherwise  if 
the  debtor  signed  an  acknowledgment,  bond,  biU  of  ex- 
change, or  promissory  note.  Such  acts  do  not  constitute 
payment,  but  simply  a  novation*  of  the  debt;  and  such 
novation  cannot  render  valid  an  obligation  already  void 
by  law. 

Promissory  notes  so  given  are  considered  invalid  as 
regards  the  party  in  whose  favor  they  are  made,  but 
if  they  are  put  into  circulation  the  maker  cannot,  in 

*  Substitution  of  one  claim  for  another. 
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consequence  of  the  privilege  attaching  to  negotiable 
instruments,  oppose  the  action  of  a  bond  fide  holder  for 
value. 

Nevertheless,  a  loser  who  is  sued  for  payment  of  a 
gambling  debt  by  a  third  party  holding  a  negotiable 
instrument,  can  proceed  against  the  winner  to  obtain 
reimbursement  of  the  amount  thereof 

The  Tribunals  are  frequently  called  upon  in  regard  to 
Stock  Exchange  transactions  to  decide  whether  they 
are  bond  fide  or  simply  gambling  transactions.  The 
judges,  who  alone  are  competent  to  decide  upon  this 
question,  must  be  guided  in  such  cases  by  facts  and  cir- 
cumstances, subject  to  no  special  rule,  and  which  are 
often  of  extreme  delicacy.  The  following  elements  would 
seem  to  imply  acts  of  gambling :  a  multiplicity  of  con- 
flicting operations,  important  purchases  and  sales  in  be- 
tween the  period  of  two  liquidations,  the  settlement  of 
diiferences  without  delivery,  or  without  receiving  actual 
possession  of  the  securities,  and  an  undue  proportion  of 
transactions  in  regard  to  the  pecuniary  position  of  the 
operators.  The  nature  of  the  operations,  and  of  the  class 
of  securities  dealt  in,  should  also  be  carefully  ex- 
amined. Thus,  certain  securities  are  incompatible  with 
the  speculative  nature  of  Stock  Exchange  and  arbitrage 
transactions.  Others,  on  the  contrary,  which  afford  little 
security  for  permanent  investment,  offer  great  tempta- 
tions to  speculators  on  account  of  their  constant  fluctua- 
tion in  price.  The  above  points,  taken  separately,  have 
often  no  bearing  upon  the  question,  and  even  their  con- 
junction cannot  be  considered  as  constituting  an  in- 
variable precedent,  but  they  nevertheless  exercise  in  the 
majority  of  cases  an  important  influence  upon  the 
decisions  of  the  Tribunals. 
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SECTION  III. 
FOREIGN  SECURITIES  AND  THE  REVENUE  LAWS. 

French  securities  are  subject :  1,  to  stamp  duty ;  2,  to 
transfer  duty ;  and  3,  to  a  tax  of  3  per  cent,  upon  the 
income  arising  from  such  securities.  The  following  are 
the  foreign  securities  which  have  been  successively  sub- 
jected to  the  French  laws :  Shares  and  obligations  of 
foreign  companies  or  undertakings  (Law  of  23rd  June, 
1837) ;  Bonds  issued  by  foreign  cities,  provinces,  corpo- 
rations, and  public  establishments  (Law  of  30th  March, 
1872);  Lastly,  loans  and  other  public  securities  of 
foreign  governments. 

§  1. — STAMP  DUTIES. 

SHARES  AND  OBLIGATIONS  OF  FOREiaN  COMPANIES, 
CITIES,  AND  CORPORATIONS. 

Shares  in  societies,  companies,  or  other  undertakings 
whatsoever,  whether  financial,  commercial,  industrial,  or 
civil,  are  subject  to  an  ad  valorem  stamp  duty,  which  is 
acquitted  by  an  obligatory  abonnement  *  of  6  centimes 
per  100  francs,  of  the  nominal  capital  of  each  share  or 
obligation.  This  tax  is  payable  during  the  entire  exist- 
ence of  the  undertaking  upon  the  shares,  and  upon  the 
obligations  until  the  period  of  their  reimbursement. 

The  shares  or  obligations  of  foreign  companies  cannot 
be  admitted  to  quotation  on  the  French  Stock  Exchanges, 
nor  can  such  companies  make  any  public  emission  of  secu- 
rities in  France  without  having  bound  themselves  for  the 
pa3rment  of  the  stamp  duties.    To  this  eflfect  they  must, 

*  By  abonnement  is  meant  an  agreement  pursuant  to  which  the 
holder,  instead  of  paying  3  per  cent,  upon  the  variable  revenue  of 
the  shares,  pays  a  fixed  proportionate  sum,  calculated  upon  the 
nominal  capital,  which  does  not  vary. 
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before  they  can  be  admitted  to  quotation,  or  even  before 
any  emission  or  negotiation  of  shares  or  obligations  can 
take  place,  appoint  a  responsible  representative  in  France 
(to  be  approved  by  the  Minister  of  Finance),  who  must 
satisfy  the  Treasury  that  the  provisions  relating  to 
foreign  companies  with  respect  to  the  stamp  and  transfer 
duties  and  the  tax  upon  Revenue,  will  be  duly  com- 
plied with.  The  duties  are  payable  as  long  as  the 
securities  continue  to  be  quoted.  The  principle,  accord- 
ing to  which  they  become  due,  therefore  originates  in 
the  fact  of  inscription  and  official  quotation.  By  the 
fact  alone  of  such  inscription  the  company  becomes 
liable  until  the  quotations  are  removed  from  the  list. 

In  the  event  of  a  foreign  company  or  city  negotiating 
its  securities  in  France,  or  issuing  or  oifering  them  for 
sale  without  complying  with  the  provisions  of  the  law, 
viz.,  without  having  obtained  from  the  Minister  of 
Finance  his  approval  of  a  responsible  representative,  and 
engaged  in  conjunction  with  such  representative  for 
the  payment  of  the  prescribed  stamp  duties,  such  com- 
pany will  incur  a  penalty  of  from  100  to  5,000  francs; 
and  fuHher,  the  negotiation  and  the  offering  for  sale  of 
foreign  unstamped  securities*  in  the  case  of  the  company 
not  having  complied  with  the  regulations  of  the  Treasury 
by  an  abwmcment,  is  forbidden  under  a  penalty  of  5  per 
cent,  of  the  nominal  value  of  such  securities.  The  penalty 
cannot  be  less  than  50  francs,  and  all  the  parties  con- 
cerned are  jointly  and  severally  liable  for  the  payment  of 

*  The  stamp  duty,  which  is  ad  valorem  and  paid  once  only,  is 
50  centimes  per  100  francs  of  the  nominal  capital  for  companies  or 
undertakings  whose  duration  is  not  to  exceed  ten  years,  and  1  per 
cent,  for  those  whose  duration  exceeds  that  period. 

The  obligations  of  these  same  undertakings,  as  well  as  those  of 
cities,  provinces,  and  public  establishments  of  every  description^ 
are  subject  to  an  ad  valorem  duty  of  1  per  cent,  upon  the  amount 
of  the  obligation. 

The  above  duties  were  increased  by  20  centimes  per  franc,  by 
the  Law  of  23  August,  1871. 
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such  penalty.  Apart  from  the  above  cases,  if  the  com* 
pany  has  issued  its  shares  or  obligations  abroad,  and  has 
not  caused  its  shares  to  be  quoted  on  the  French  Stock 
Exchanges,  it  is  evidently  not  liable  to  the  French 
revenue  laws.  But  holders  must,  before  any  negotiation, 
and  even  before  any  mention  of  their  securities  in  any 
deeds  relating  to  loans,  deposits,  pledges,  or  in  any 
other  deeds  or  documents,  have  them  stamped  at  the 
rate  of  1  per  cent,  of  the  nominal  capital,  under  penalty 
of  5  per  cent,  of  the  capital,  which  penalty  cannot  be  less 
than  50  francs.     (Law  of  30th  March,  1872.) 


PUBLIC  FUNDS,  LOANS,  AND  OTHER  SECURITIES  OF 
FOREIGN  GOVERNMENTS. 

In  contradistinction  to  the  duties  to  which  foreign 
companies,  cities,  and  corporations  are  liable  in  all  cases 
in  respect  of  their  shares  and  obligations,  foreign 
governments  are  never  liable  for  the  payment  of  stamp 
duties.  Whatever  operations  may  be  carried  out  in 
France  in  relation  to  their  securities,  the  responsibility 
of  such  governments  is  in  no  case  involved. 

The  stamp  duties  are  now  regulated  as  follows : — 75 
centimes  for  each  security  of  the  nominal  value  of  500 
francs  and  xmder ;  1  franc  50  centimes  for  each  security 
of  500  francs  to  1,000  francs ;  3  fi'ancs  for  each  security 
above  1,000  francs  to  2,000  francs,  and  so  on  at  the  rate 
of  1  franc  50  centimes  per  1,000  francs  or  fraction  of 
1,000  francs. 

The  above  duties  become  payable  upon  any  negoti- 
ation or  offers  of  sale  in  France.  In  effect,  by  the 
terms  of  the  Law  of  30th  March,  1872,  no  person  can 
negotiate  or  offer  for  sale  any  public  security  of  a. 
foreign  government  without  having  previously  sub- 
mitted the  same  to  the  stamp  duties,  whether  such 
security  be  quoted  or  not  on  the  Stock  Exchange.  The 
mode  in  which  the  negotiation  or  offer  for  sale  takes. 
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place  is  immaterial  (whether  by  notarial  deed,  private 
agreement,  on  the  Stock  Exchange,  or  elsewhere). 

When  it  takes  place  by  a  deed,  the  date  and  number  of 
the  registration  at  the  stamp  office  must  be  indicated, 
and  the  sum  paid  for  the  same. 

Any  violation  of  the  above  provisions  is  punishable  by 
a  penalty  of  6  per  cent,  of  the  nominal  value  of  the 
security  negotiated,  which  penalty  cannot  be  less  than 
50  francs.  All  the  parties  are  jointly  and  severally 
liable  for  the  payment  of  the  penalty.  The  law  places 
upon  the  same  footing  as  the  negotiation  and  oifer  for 
sale,  the  mention  in  a  notarial  or  private  deed,  and  any 
public  official  who  lend  his  services  thereto  subjects  him- 
self to  a  penalty  of  50  francs. 

The  issue  or  subscription  of  foreign  public  securities 
cannot  take  place  in  France  unless  the  securities  have  been 
previously  submitted  to  the  stamp  office.  For  the  above 
purposes  the  Law  of  May  2nd,  1872,  organises  a  complete 
system  of  supervision  with  which  it  is  necessary  to  be 
•acquainted. 

By  the  provisions  of  this  law,  no  issue  or  subscription 
of  public  funds  or  securities  of  foreign  governments, 
can  be  advertised,  published,  or  carried  out  in  France, 
without  a  declaration,  the  date  of  which  is  mentioned  in 
the  notice  or  advertisement,  being  lodged  ten  days 
beforehand  at  the  bureau  de  Venregiatrement  of  the  place 
in  which  the  issue  is  to  be  made.  The  securities,  or 
provisional  certificates  thereof,  to  be  issued  or  sub- 
scribed in  France,  cannot  be  delivered  to  the  subscribers 
unless  the  before-mentioned  stamp  duty  has  been  pre- 
viously paid.  If  such  duty  has  been  paid  upon  the  pro- 
visional certificate,  the  definitive  security  corresponding 
thereto  will  be  stamped,  free  of  expense,  upon  production 
of  the  provisional  certificate.  Any  infringement  of  the 
preceding  provisions  incurs  a  penalty  of  5  per  cent,  of 
the  nominal  value  of  the  securities  advertised  or  issued, 
the  minimum  penalty  being  50  francs. 
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§  2. — ^TRANSFER  DUTIES. 

Besides  stamp  duties,  French  securities  are,  as  we  have 
seen,  subject  to  the  payment  of  transfer  duties.  In  the 
same  manner  the  shares  and  obligations  of  foreign  com- 
panies and  undertakings,  and  the  obligations  of  foreign 
cities,  provinces,  corporations,  and  public  establishments, 
are  subject  to  transfer  duties.  They  are  liable,  under  this 
heading,  for  the  payment  of  an  annual  tax  of  20  centimes 
per  100  francs.  The  provisions  relating  to  transfer 
duties  are  binding  only  upon  the  xmdertaking  itself. 
The  only  mode  of  enforcing  the  obligation  consists  in 
striking  out  the  company  from  the  quotations  when 
default  has  been  made  in  payment  of  the  tax.  The 
bearer  incurs  no  liability  whatever.  It  should  be  men- 
tioned that  public  securities  of  foreign  governments  are 
absolutely  free  from  the  above  duties. 


§  3. — TAX    OF    THREE    PER    CENT.    UPON    THE    REVENUE 
DERIVED  FROM  STOCKS  AND  SHARES. 

In  all  eases  in  which  a  foreign  company,  city,  or  cor- 
poration is  required  to  appoint  a  representative  respon- 
sible for  the  payment  of  stamp  and  transfer  duties,  such 
representative  must  also  bind  himself  jointly  and  seve- 
rally with  such  company  to  discharge  the  tax  of  three 
per  cent,  established  by  the  Law  of  29th  June,  1872, 
upon  the  revenue  derived  from  stocks  or  shares.  The 
tax  is  payable,  notwithstanding  that  the  securities  have 
not  been  issued  or  quoted  in  France,  provided  they 
relate  to  personalty  or  realty  situate  in  France.  (Decree 
of  6th  December,  1872,  Article  3.)  In  the  latter  case 
the  tax  is  calculated  upon  a  proportion  of  capital  deter- 
mined by  the  Minister  of  Finance. 

The  tax  of  3  per  cent,  is  placed  :  1st.  Upon  the  inte- 
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rest,  dividends,  revenues,  and  all  other  profits  arising 
from  shares  of  all  descriptions  of  companies  and  other 
enterprises  whatever ;  2nd.  Upon  the  revenue  of  foreign 
funds,  and  annual  interest  upon  loans  and  obligations, 
of  departments,  communes,  and  public  establishments, 
as  well  as  those  of  companies  and  undertakings  above 
referred  to;  3rd.  Lastly,  upon  the  interest  and  annual 
profits  of  shares,  and  commandites  in  partnership,  com- 
panies and  undertakings  whose  capital  is  not  divided  into 
shares. 

Foreign  securities  are,  however,  only  subject  to  French 
taxes  by  reason  of  their  circulation  in  France,  as  the 
liability  for  such  taxes  depends  upon  the  inscription  for 
quotation  of  the  securities,  or  upon  their  issue  or  nego- 
tiation in  France,  which  facts  can  only  be  applicable  to 
negotiable  securities. 

The  revenue  is  calculated  as  follows  :  1st.  As  regards 
shares,  upon  the  dividends  declared  by  the  general  meet- 
ing of  shareholders  or  by  the  Board  of  Directors,  by  the 
reports,  or  by  other  similar  documents ;  2nd.  As  regards 
obligations  or  loans,  upon  the  interest  or  revenue  distri- 
buted during  the  year;  3rd.  As  regards  shares  or 
conwiandite  par  intMts,  either  by  the  resolutions  of  the 
board  of  directors  of  the  establishments  in  question,  or 
in  default  of  such  resolutions,  by  a  valuation  at  the  rate 
of  5  per  cent,  upon  the  capital  or  commandite,  or  upon 
the  mean  transfer  value  of  shares  or  interest  which  may 
have  taken  place  during  the  preceding  year. 

The  reports  and  extracts  of  the  resolutions  of  the 
board  of  directors,  or  of  the  shareholders,  must  be  de- 
posited within  twenty  days  of  their  date  at  the  bureau 
denregktrement  appointed  for  the  collection  of  such 
duties. 

In  the  event  of  infringement  of  the  above  provision, 
the  parties  in  default  incur  a  penalty  of  from  100 
francs  to  5,000  francs. 

The  tax  of  3  per  cent,  upon  revenue  is  not  applied  to 
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loans  issued  by  foreign  governments.  All  the  pro- 
visions relating  to  the  measures  for  enforcing  payment 
of  transfer  duties  apply  to  the  tax  upon  revenue. 


§  4 — ^ADMISSION   OF  FOREIGN  SECURITIES  TO   QUOTATION 
ON  THE  FRENCH  JBourse, 

By  an  ordonnance  of  the  12th  November,  1823,  it 
was  enacted  that  the  securities  of  foreign  government 
loans  may  be  officially  quoted  on  the  French  Stock 
Exchanges.  A  Decree  of  22nd  May,  1858,  further  per- 
mits the  negotiation  upon  the  Paris  and  Departmental 
Stock  Exchanges  of  securities  issued  by  foreign  railway 
companies,  upon  condition  of  certain  preliminary  justifi- 
cations being  furnished.  Thus,  such  companies  must 
prove  that  they  have  been  constituted  pursuant  to  the 
laws  of  the  countries  in  which  they  were  formed,  and 
for  this  purpose  they  must  deposit  with  the  Minister 
of  Finance,  and  with  the  Chambre  Syndicale  of  the 
Stock  Exchange,  authentic  copies  of  the  following 
documents:  1st.  Acts  of  public  authority  confirming 
their  formation,  and  authorising  them  either  by  con- 
cession or  otherwise,  to  construct  one  or  more  lines 
of  railway ;  2nd.  The  memorandum,  statutes,  articles 
of  association,  bye-laws,  conditions  of  contract  (cahwr 
des  charges),  and  generally  of  all  documents  relating  to 
the  incorporation  and  existence  of  such  undertakings. 

Foreign  companies  are  bound  to  prove  that  their  shares 
and  obligations,  if  already  issued,  are  officially  quoted  in 
the  countries  to  which  the  railways  belong. 

Such  shares  cannot  be  of  less  than  500  francs  nominal 
value.  All  shares  issued  must  be  paid  up  to  the  extent 
of  two-fifths.  They  are  not  quoted  in  the  official  portion 
of  the  price  list  of  the  French  Stock  Exchanges  until  a 
sufficient  number  of  operations  have  taken  place  in  them 
in  France  to  enable  a  proper  quotation  to  be  estimated. 
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Obligations  can  bo  negotiated  and  quoted  in  France 
when  the  capital  of  the  undertaking  or  the  part  of  the 
capital  which  is  i-epresented  by  shares,  has  been  paid  up 
in  full,  and  when  the  issue  in  France  of  such  obligations 
has  been  authorised  by  the  Ministers  of  Finance  and  of 
Commerce. 

All  stockbrokers  are  forbidden  to  lend  their  services 
for  the  negotiation  of  securities  of  foreign  companies 
before  such  securities  have  been  admitted  to  negotiation 
by  the  Chambre  Syndicale.  Until  such  admission  has  been 
granted,  it  is  also  prohibited  to  publish  the  quotations  of 
such  securities  in  France,  or  any  advertisements  soliciting 
subscriptions  in  France  for  shares  or  obligations  of  foreign 
companies,  but  such  prohibitions  only  apply  to  the  sharea 
and  obligations  of  foreign  railways,  and  do  not  concern 
the  securities  of  other  foreign  companies. 


SECTION  IV. 
OF  BROKERS  (CouHiers). 

Article  77.  It  is  in  the  interest  of  conunerce  that 
the  intermediaries  who  act  as  brokers  in  commercial 
transactions  should  be  persons  of  respectability,  and  that 
they  should  be  subjected  to  severe  regulations  in  order  to 
acquire  the  confidence  of  the  public.  For  this  reason  the 
law  has  applied  certain  rules  to  the  profession  of  broker. 
Thus,  each  of  the  classes  of  brokers  to  be  discussed  by  us 
is  organised  into  a  corporation  with  a  Chambre  Sf/ndicale, 
in  order  to  ensure  the  carrying  out  of  its  professional 
rules,  and  in  case  of  need  to  expel  members  who  fail  to 
comply  with  the  corporate  regulations. 

There  are  several  specieg.of  brokers,  viz.,  merchandise 
brokers,  insurance  brokers,  interpreting  and  ship  brokers, 
land  and  water-carriage  brokers. 
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Article  78.  Merchandise  brokers  have  alone  the 
right  to  act  as  brokers  in  goods,  and  to  publish  the 
market  rates  of  merchandise.  They  act  concorrently 
with  stockbrokers  in  the  brokerage  of  metals,  but  they 
have  not  the  right  to  publish  the  market  quotations 
thereof.  They  can  sell  by  public  auction  all  kinds  of 
goods  whether  new  or  second-hand,  but  certain  classes 
of  goods  cannot  be  sold  by  them  without  the  previous 
authorisation  of  the  Tribunal.  Their  functions  differ 
essentially  from  those  of  Cammmaires-priseurs.  The 
latter  can  only  sell  by  auction,  and  cannot  sell  new  mer- 
chandise without  permission  of  the  Tribunal;  and  the 
registration  and  brokerage  fees  of  Commissairea-priseura 
are  higher.  It  should  also  be  mentioned  that  the  func- 
tions of  merchandise  brokers  being  only  applicable  to 
wholesale  trade,  they  cannot  sell  lots  of  a  lower  value 
than  100  francs,  whereas  Commmatres-priseurs  may  sell 
lots  of  any  value.  Formerly  the  number  of  brokers  was 
limited,  but  since  the  Law  of  the  13th  July,  1866,  their 
number  is  imlimited.  All  persons  can  exercise  the  pro- 
fession upon  condition  of  being  inscribed  in  a  list  drawn 
up  every  year  by  the  Tribunal  of  Commerce. 

Article  79.  Insurance  brokers  serve  as  intermedi- 
aries between  insurance  companies  and  traders  or  ship- 
owners who  wish  to  effect  an  insurance  with  under- 
writers. They  have  the  right,  concurrently  with  notaries, 
to  receive  the  documents  of  persons  who  cannot  write, 
and  they  have  the  sole  right  of  certifying  the  rates  of 
premium  for  river  and  sea  voyages. 

Article  80.  Interpreting  and  shipbrokers  have  alone 
the  right  to  act  as  intermediaries  for  the  freighting  and 
chartering  of  vessels.  They  have  also  the  sole  right  of 
translating  the  charter  parties  and  other  documents  relat- 
ing to  the  hire  of  ships,  and  also  bills  of  lading.  They  are 
also  the  only  interpreters  admitted  before  the  Tribunals 
in  suits  relating  to  foreign  ship  captains,  crews  and  others 
engaged  in  maritime  commerce.      They  also  serve  as 
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interpreters  to  the  above  persons  in  dealings  with  the 
Custom-house  and  officials. 

Articles  81,  82.  Land  and  water  carriage  brokers 
have  alone  the  right  to  act  as  intermediaries  between 
parties  entering  into  contracts  for  transport  by  river 
and  canaL  They  have  also  the  right  of  fixing  the 
rates  of  such  carriage.  All  other  brokers  can  be  at 
the  same  time  stockbrokers,  merchandise,  insurance,  and 
shipbrokers,  if  the  deed  pursuant  to  which  they  have 
been  appointed  to  the  above  functions,  authorise  them 
to  adopt  simultaneously  such  various  qualifications ;  but 
land  and  water  carriage  brokers  do  not  possess  the  same 
privilege.  They  must  confine  themselves  exclusively  to 
the  matters  appertaining  to  their  functions. 


LOST  OR  STOLEN  SECURITIES  TO  BEARER. 

(Law  of  the  15th  June,  1872.*) 

Note. — The  Articles  between  hraekets  are  those  of  the  Law  of 
Ibth  June,  1872. 

The  owner  of  securities  to  bearer  which  have  been 
lost  or  stolen,  may  adopt  one  of  three  distinct  mea- 
sures:— 

1.  To  receive  the  dividends  on  the  securities,  and  the 
reimbursement  of  the  security  if  it  becomes  due ; 

2.  To  protect  his  ownership  by  preventing  successive 
transfers  of  the  security ; 

3.  Lastly,  to  obtain  a  new  certificate  in  order  to  nego- 
tiate it,  should  he  require  to  do  so. 

In  order  to  ensure  the  payment  of  the  dividends,  or 
the  reimbursement  of  the  security  if  it  becomes  due,  three 
formalities  must  be  complied  with : — 

1.  An  opposition  must  be  lodged  with  the  company,  or 

*  See  Text  of  the  Law,  in  the  second  part  of  the  work. 
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^ith  the  Department  or  the  Commune  having  issued 
the  securities. 

2.  An  authorisation  to  receive  payment  must  be  ob- 
tained by  an  order  of  the  President  of  the  Civil  Tribunal. 
Such  authorisation  can  onl}^  be  granted  one  year  after 
the  opposition  has  been  lodged,  and  when  since  that  date 
two  distributions  at  least  of  dividends  or  interest  have 
taken  place.    (Articles  2  and  3.) 

It  is  considered  that  these  distributions  place  the 
holder  under  the  necessity  of  personally  appearing  to 
receive  the  dividends  or  interest,  and  that  if  he  does  not 
so  appear,  presumption  exists  of  fraud  on  his  part. 

In  the  event  of  refusal  by  the  President  to  grant  the 
authorisation  in  question,  the  person  desiring  to  enter 
opposition  may  bring  the  matter  before  the  Civil  Tribunal 
of  the  place  of  his  residence,  and  such  Tribunal  will 
decide  after  having  heard  the  Ministire  Public.  The 
judgment  of  the  Tribunal  is  productive  of  all  the  effects 
attaching  to  the  order  of  authorisation.    (Article  7.) 

When  it  is  question  of  coupons  to  bearer  detached 
from  the  security,  if  the  opposition  has  not  been  con- 
tested, the  person  lodging  it  may,  after  three  years 
from  maturity  of  the  coupons  and  date  of  the  opposi- 
tion, claim  the  amount  of  the  said  coupons  from  the 
establishment  liable  to  pay  the  same,  without  being 
bound  to  obtain  an  authorisation. 

3.  Lastly,  the  party  making  opposition  is  bound  to 
furnish  security  for  the  dividends  or  interest  accrued  due, 
and  for  the  amounts  which  may  be  distributed  during 
the  two  years  following  the  date  of  the  opposition. 

Such  security  may  be  replaced  by  a  pledge,  or  by  the 
deposit  with  the  Caisse  de  Dipdts  et  Consignations  of  the 
sums  to  be  received.     (Articles  4,  5,  and  6.) 

Such  guarantees  only  remain  in  force  for  two  years 
from  the  date  of  the  authorisation  as  regards  dividends 
or  interest,  and  as  regards  the  capital,  should  it  become 
liable  to  reimbursement,  during  ten  yeara  from  the  date 
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of  such  reimbursement,  on  condition  that  at  least  five- 
years  shall  have  elapsed  since  the  date  of  the  authorisa- 
tion. 


EFFECT  OF  THE  ACCOMPUSHMENT  OF  THE  ABOVE 
FORMALITIES. 

The  party  "opposing"  has  the  right  to  receive  the- 
interest  and  dividends  due  at  the  time  of  the  authori- 
sation, or  which  may  have  afterwards  become  due,  and 
even  the  capital  of  his  security  should  it  become  pay- 
able. 

Such  payment  immediately  discharges  the  company 
from  liability,  saving  the  right  of  the  third  party,  to- 
whose  prejudice  the  payment  may  have  been  made, 
against  the  party  who  may  have  lodged  opposition  with- 
out sufficient  cause,  and  against  the  surety  for  the  period 
of  two  years.    (Article  9.) 

If,  therefore,  the  company,  instead  of  paying  to  the 
"  opposing  "  party,  pay  to  the  bearer,  it  will  not  be  freed 
from  liability.   (Article  9.) 

The  law  has,  moreover,  organised  a  special  course  of 
procedure  in  order  to  confront  the  holder  with  the  "  op- 
posing "  party.  When  the  holder  presents  himself,  the 
company  detains  his  security,  giving  him  a  receipt  for 
the  same,  and  gives  notice  by  registered  letter  to  the 
"  opposing  "  party,  thereby  placing  both  parties  under  the 
necessity  of  settl;ing  their]  dispute  before  the  tribunals,, 
both  as  regards  the  amounts  received  and  the  ownership 
of  the  security.     (Article  10.) 

We  have  now  to  examine  the  second  proceeding  to  be 
adopted  by  the  "opposing"  party,  viz.,  that  of  protect- 
ing his  property. 

The  formality  to  be  fulfilled  is  to  lodge  an  opposition 
with  the  syndicate  of  stockbrokers  of  Paris,  with  a  re- 


Digitized  by 


Google 


LOST  OR  STOLEN   SECTJRrnES  TO   BEARER.  149 

•quest  to  publish  the  same.  In  view  of  this  publication, 
-a  special  dally  bulletin  has  been  founded,  to  which  all 
persons,  and  notably  stockbrokers  Interested  In  knowing 
what  oppositions  may  have  been  made,  can  subscribe. 
(Article  11.) 

The  law  further  imposes  on  stockbrokers  the  obliga- 
tion of  registering  in  their  books  the  numbers  of  the 
securities  which  they  may  buy  or  sell,  in  order  that  such 
securities  may  be  traced  in  case  of  need.     (Article  13.) 

The  effect  of  the  accomplishment  of  this  formality  is 
to  render  the  security  untransferable  in  all  places  from 
the  moment  when  the  bulletin  anives,  or  might  have 
^anived  in  the  event  of  subscription  thereto.  From  this 
date,  the  law  prohibits  all  negotiation  of  the  security,  not 
only  in  Paris,  but  in  the  provinces,  and  not  only  on  the 
Stock  Exchange,  but  by  private  sale. 

If  the  opposition  has  not  been  lodged,  the  security 
can  be  transferred,  and  the  negotiations  to  which  it 
may  have  given  rise  remain  subject  to  Common  Law, 
(Ai-ticle  14.) 

The  following  is  a  consequence  of  the  Common  Law, 
viz. : — 

In  the  case  of  simple  breach  of  trust,  a  party  pur- 
^ihasing  in  good  faith,  before  notification  of  the  opposition 
to  the  syndicate,  becomes  Indefeasible  proprietor  of  the 
security. 

In  case  of  loss  or  theft,  the  "  opposing "  party  may 
reclaim  the  security  during  a  period  of  three  years,  even 
when  in  the  possession  of  a  bond  fide  holder.  (Article 
2,279,  Par.  2,  of  the  Qvil  Code.) 

If,  however,  the  holder  has  purchased  the  security  on 
the  Stock  Exchange  or  of  a  money-changer,  the  owner 
is  only  entitled  to  reclaim  It  on  reimbursement  to  the 
holder  of  the  price  paid  by  him.  (Article  2,280  of  the 
Civil  Code.) 

A  third  party,  being  holder  of  a  security,  has  the  right 
to  dispute  the  opposition  as  irregular  in  form ;  this  case 
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falls  within  the  scope  of  the  case  provided  for  by  Artide^ 
14!  of  the  Law. 

The  transfer  of  securities  may  in  this  case,  therefore^ 
be  eflfected  pursuant  to  Common  Law,  in  the  mode  which 
we  have  just  explained.     (Article  12.) 

The  third  party  may  in  like  manner  contest  the  ojjpo- 
sitian  as  having  been  unlawfully  made ;  in  this  case  the- 
opposing  party  must  prove  in  the  ordinary  manner  that, 
he  is  owner  of  the  securities,  and  the  third  party  may 
establish  that  he  purchased  before  the  publication  of  the 
opposition. 

The  third  party  may  also  proceed  for  indemnity  against 
his  vendor  and  against  his  stockbroker,  but  only  when 
the  latter  is  in  fault,  that  is  to  say,  if  the  publication  of 
the  qppoaUion  in  the  bulletin  had  taken  place  before  the 
termination  of  the  bargain. 

The  remaining  proceeding  of  the  "opposing"  party 
is,  as  has  been  before  said,  to  obtain  a  new  certificate 
in  order  to  negotiate  his  security  should  he  require  so 
to  do. 

He  may  obtain  such  certificate  from  the  company,  but 
not  xmtil  ten  years  after  the  authorisation  of  the  President 
of  the  Civil  Tribunal,  nor  unless  no  person  has  in  the 
interval  applied  to  receive  the  dividend  or  interest.  Any 
period  during  which  the  company  may  not  have  dis- 
tributed dividends  or  interest  is  not  included  in  the  delay 
of  ten  years.    (Article  15.) 

Lastly,  the  "opposing"  party  must  guarantee  by  a 
deposit  or  surety  that  the  number  of  the  certificate* 
the  nullity  of  which  is  demanded  shall  be  published  by 
a  special  notice  during  ten  years  in  the  daily  stock  and 
share  list. 

The  new  certificate  bears  the  same  number  as  the- 
original  one,  with  a  note  that  it  is  delivered  in  dupli- 
cate ;  it  confers  the  same  rights  as  the  original,  which  is 
thenceforward  declared  void. 

When  once  the  duplicate  is  delivered,  the  third  holder 
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only  retains  a  personal  right  of  action  against  the 
"  opposing*'  party  who  may  have  entered  opposition  with- 
out sufficient  cause.  Such  action  may  be  brought 
within  a  period  of  thirty  years. 

This  law  only  applies  to  securities  issued  by  depart- 
ments, communes,  public  establishments,  and  com- 
panies. Its  application  does  not  extend  to  bank-notes 
and  the  Public  Funds,  which  in  the  interest  of  the 
State  are  declared  not  liable  to  opposition.    (Article  16.) 
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CHAPTER  VI. 

OF  PLEDGES,  COMMISSiON  AGENTS,  AND  COMMON  CARRIERS. 

(Law  of  23rd  of  May,  1863.) 
SECTION  I. 

OF  PLEDGES. 

Article  91.  Pledge  is  a  contract  by  which  the 
debtor  or  a  third  person  hands  an  object  to  the  creditor 
as  security  for  his  debt,  and  confers  upon  him  the  right 
of  selling  the  same  and  recouping  himself  out  of  the 
proceeds  in  priority  to  the  other  creditors  of  the  debtor. 

A  commercial  pledge  diflFers  from  a  civil  pledge,  from 
a  double  point  of  view :  1st.  By  the  terms  of  Article 
2,074j  of  the  Civil  Code,  the  priority  of  the  pledgee  can 
not  exist  against  third  parties,  unless  a  notarial  or 
private  deed*  be  drawn  up  and  duly  registered,  contain- 
ing a  declaration  of  the  amount  due,  and  describing  the 
nature  of  the  security  pledged,  with  a  statement  of  the 
weight,  measure,  and  quality  thereof.  As  regards  com- 
mercial pledges,  on  the  contrary,  the  necessity  of 
executing  and  registering  deeds  is  dispensed  with,  on 
account  of  the  delay  and  expense  attending  the  same. 
2nd.  In  the  case  of  a  civil  pledge,  the  unpaid  creditor 
cannot  realise  the  security  without  an  order  of  the 
Court,  whereas  no  legal  proceedings  are  necessary  to 
enable  the  holder  of  a  commercial  pledge  to  sell  the 
same.  Such  formalities  would  be  detrimental  to  the 
celerity  indispensable  in  mercantile  transactions. 

A  pledge  is   considered  commercial  when  the  agree- 

*  AeU  sous  scings  privis. 
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ment  in  execution  of  which  it  is  deposited  consti- 
tutes an  acte  de  commerce.  It  matters  little  whether 
the  agreement  be  entered  into  by  a  trader  or  a  non- 
trader,  or  that  the  object  pledged  be  of  a  commercial 
nature  or  not 

Two  conditions  are  necessary  to  constitute  a  com- 
mercial pledge :  1st,  an  agreement ;  2nd,  the  delivery 
to  the  creditor  of  the  object  pledged.  As  regards  the 
proof  of  the  agreement,  according  to  Civil  Law  all 
modes  of  proof  are  admitted  inter  partes;  but  as 
regards  third  persons,  when  the  claim  exceeds  150 
francs,  an  ^crit  enregiatri  must  exist.  A  commercial 
pledge,  on  the  contrary,  may  be  proved,  both  as  regards 
third  parties  and  the  parties  themselves,  by  the  cor- 
respondence, account  books,  verbal  evidence,  and  even 
by  presumption.     (Article  109.) 

Nevertheless,  when  the  right  to  recover  a  debt  is 
pledged,  the  Civil  Code  requires,  in  addition  to  the 
formalities  common  to  all  acts  of  pledge,  that  notice  of 
the  transfer  shall  be  served  upon  the  party  owing  the 
debt.  The  same  requirement  exists  in  the  case  of  a 
commercial  pledge,  when  such  pledge  consists  of  an 
ordinary  debt.  It  is  otherwise  in  reference  to  negotiable 
instruments  payable  to  order,  pledges  of  which  must  be 
established  by  a  regular  endorsement  indicating  that 
they  have  been  deposited  as  security. 

As  regards  securities  issued  by  railway  companies* 
public  bodies,  cities,  etc.,  the  transmission  of  which  is 
carried  out  by  transfer  in  the  books  of  the  company, 
public  body,  municipal  corporation,  etc.,  the  pledge  is 
constituted  by  a  guarantee  transfer  inscribed  upon  the 
same.  Pledges  affecting  securities  to  bearer  are  es- 
tablished by  all  modes  of  proof,  the  law  being  silent  on 
the  subject. 

Aeticle  92.  No  priority  or  privilege  exists  in  respect 
of  the  article  pledged,  unless  it  be  in  the  possession  of  a 
creditor  or  a  third  person  agreed  to  by  the  contracting 


Digitized  by 


Google 


154  CODE   OF   COMMERCE    (COMMENTARY). 

parties.  Such  possession  is  necessary  in  order  to  afford 
notice  to  third  parties  that  they  cannot  rely,  for  payment 
of  what  is  due  to  them,  upon  the  proceeds  of  property 
which  is  no  longer  in  the  possession  of  the  debtor. 

A  creditor  is  reputed  to  have  the  property  in  his 
possession  when  it  is  at  his  disposal  in  his  warehouses 
or  ships,  or  in  the  Custom  House  (as  the  transfer  in  the 
Custom  House  books  being  in  his  name,  he  only  can  retire 
the  property)  or  public  warehouses,  or  if,  before  the  arrival 
of  the  goods,  he  hold  a  bill  of  lading  or  letter  of  carriage 
relating  to  the  same,  for  in  this  case  he  alone  can  obtain 
possession  thereof 

When  a  debt  is  pledged  the  documents  relating  thereto 
must  be  handed  to  the  pledgee.  In  the  case  of  securities 
to  bearer,  the  deposit  of  the  document  itself  is  essential 
to  the  contract,  as  in  this  case  possession  of  the  securities 
involves  ownership  of  the  debt. 

Article  93.  We  shall  now  point  out  the  rights  of 
the  pledgee.  Up  to  the  expiration  of  the  contract  the 
pledgee  can  execute  all  acts  necessary  to  secure  his  rights. 
He  can,  for  instance,  receive  payment  of  bills  of  exchange 
deposited  with  him  as  security.  At  the  expiration  of 
the  period  for  repayment,  and  in  default  thereof,  the 
pledgee  can,  eight  days  after  a  simple  notice  by  hutssier 
to  the  pledger,  or  to  the  third  party  (should  one  exist) 
who  has  deposited  security  for  the  debtor,  proceed  to  sell 
the  property  pledged.  The  sale  must  be  public,  and 
effected  through  the  agency  of  brokers,  except  in  the 
case  of  public  securities,  sales  of  which  appertain  solely 
to  stockbrokers. 

Any  stipulation  authorising  the  creditor  to  appro- 
priate the  property  pledged  or  to  dispose  of  the  same 
without  fulfilling  the  above  formalities  is  void  by  law. 
Such  clauses  are  forbidden  to  be  inserted  in  deeds  of 
pledge,  as  the  debtor  would  be  placed  at  the  mercy  of 
the  creditor,  and  might  moreover  be  tempted  to  enter- 
tain illusions  as  to  the  facility  with  which  he  may  be 
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able  to  discharge  the  debt.  Such  an  agreement  would, 
however,  be  valid  if  entered  into  subsequent  to  the  pay- 
ment becoming  due. 

The  debtor  has  a  right  to  redeem  at  any  moment  the 
object  pledged  upon  paying  off  the  creditor,  and  the 
latter  must  then  restore  the  goods  held  by  him. 

Should  the  property  have  been  sold  in  default  of  pay- 
ment, the  debtor  can  claim  the  amount  realised  in  excess 
of  the  debt. 


SECTION  II. 
COMMISSION  AGENTS  {commissionaires  en  marchandises). 

Akticle  94.  All  traders  in  general,  but  especially 
those  engaged  in  large  transactions,  require  auxiliaries, 
whom  they  employ  in  addition  to  their  regular  staff. 
These  agents  are  called  commissionaires  (commission 
agents). 

They  are  intermediaries,  acting  for  the  account  of  their 
principal,  but  in  their  own  name,  and  they  are  not 
compelled  to  divulge  the  name  of  the  party  for  whom 
they  act.  The  principal,  therefore,  enjoys  the  advantage  of 
secrecy,  which  is  of  great  importance,  as  it  is  generally 
of  the  utmost  consequence  to  his  interests  that  rival  firms 
should  remain  in  ignorance  of  his  operations ;  moreover, 
persons  dealing  with  commission  agents  have  no  need  to 
make  enquiries  with  reference  to  the  principal,  since 
the  commission  agent  is  directly  liable  to  them. 

Sometimes,  however,  the  commission  agent  instructed 
to  carry  out  a  transaction  on  account  of  a  third  party 
may,  as  an  exception,  be  ordered  to  conclude  it  expressly 
in  the  name  of  his  principal,  and  to  disclose  the  name  of 
the  latter.  Thus  a  commission  agent  may  decline  to 
become  personally  responsible  for  a  principal  of  doubtful 
solvency.  If,  however,  the  principal  be  known,  and  of 
good  credit,  an  important  bargain  can  be  more  easily 


Digitized  by 


Google 


156  CODE   OF   COMMERCE   (COMMENTARY). 

treated  in  his  name  than  in  that  of  a  factor  of  less  repute. 
Again,  the  principal,  instead  of  desiring  secrecy,  may 
wish,  in  order  to  increase  the  reputation  of  his  firm,  that 
his  name  should  appear. 

It  is  not  required  by  law  that  the  parties  should 
reside  in  the  same  town.  Neither  is  it  necessary  that 
the  object  of  the  contract  should  appertain  to  commerce 
or  trade.  The  agency  may,  moreover,  be  accepted  tacitly ; 
thus,  in  the  case  of  a  factor  by  profession,  his  acceptance 
is  presumed,  that  is  to  say,  that  unless  he  has  expressly 
refused  the  agency  entrusted  to  him,  he  is  presumed  to 
have  accepted  it,  and  if  he  fail  to  execute  it  he  can  be 
sued  for  damages. 

The  contract  of  commission,  being  made  with  regard 
to  the  position  of  the  parties  and  the  confidence  mutually 
existing  between  them,  is  dissolved  by  certain  changes 
occurring  in  the  position  of  the  parties,  as  in  the  case  of 
death,  interdiction  or  bankruptcy  of  either  of  them. 

It  is  also  dissolved  by  the  revocation  of  the  factor  by 
the  principal,  who  is  always  free  to  withdraw  his  con- 
fidence and  the  powers  which  he  has  conferred  upon  his 
agent;  nevertheless,  if  the  principal  revoke  the  com- 
mission agent  in  order  to  treat  directly  himself  with  a 
third  party,  with  whom  the  agent  had,  to  the  knowledge 
of  the  principal,  already  been  in  communication,  or  after 
the  agent  had  begun  to  act,  he  would  still  be  bound  to 
pay  commission  either  wholly  or  partially  to  the  agent, 
as  we  shall  explain  later  on.  (Civil  Code,  Articles  2,003 
and  2,004.) 

On  the  other  hand,  the  commission  agent  can  relinquish 
the  agency,  but  the  relinquishment  must  be  made  in 
good  faith,  viz.,  he  must  not  decline  to  act  in  order  that 
he  may  carry  out  an  advantageous  operation  on  his  own 
account,  and  he  must  further  make  such  relinquishment 
in  time  to  enable  the  principal  to  instruct  another  com- 
mission agent  to  terminate  the  transaction.  (Civil  Code, 
Article  2,007.) 
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We  shall  now  examine  the  effects  of  the  contract.  The 
first  obligation  of  the  commission  agent  is,  as  we  have 
seen,  to  act  in  his  own  name.  The  second  is,  care- 
fully and  intelligently  to  acquit  himself  of  the  mission 
confided  to  him.  Consequently  a  commission  agent  by 
profession  is  always  liable  for  errors,  whatever  they  may 
be,  and  in  whatever  they  may  consist,  whether  important 
or  unimportant.  This  arises  from  the  fact  that  he  is 
paid,  and  as  such  must  furnish,  with  care  and  diligence, 
the  equivalent  of  the  remuneration  which  he  receives.* 

Another  obligation  incumbent  upon  commission  agents 
is  to  furnish  to  their  principals  all  information  and  ad- 
vice which  may  be  useful  in  conducting  the  operations 
carried  out  by  them  through  such  agents.  They  are, 
further,  subject  to  certain  special  obligations.  They  are 
bound  to  conform  carefully  to  the  instructions  of  their 
principals  in  reference  to  the  time  when  the  operation 
should  be  made,  and  must  in  no  case  act  before  or  after 
such  period.  But  if  the  principal  neglect  to  indicate  a 
particular  time  for  the  operation,  the  agent  becomes  judge 
of  its  expediency,  and  may  act  at  his  discretion. 

He  must  also  comply  implicitly  with  the  instructions 
of  his  principal  as  regards  the  quality  and  quantity  of 
the  goods,  with  the  purchase  or  sale  of  which  he  is 
entrusted.  Neither  must  he  sell  at  a  lower  price  than 
that  fixed  by  his  principal,  nor  even  at  a  higher  price, 
as,  in  the  latter  case,  he  may,  while  obtaining  on  a 
special  transaction  a  certain  extra  profit,  cause  the 
greatest  prejudice  to  his  principal,  inasmuch  as  such 
prejudice  would  be  general  and  permanent,  and  have  for 
its  result  to  limit  the  sale  of  the  goods  by  diminishing 
his  connection. 

He  can,  however,  effect  purchases  at  a  lesser  price  than 

*  Thus  it  has  been  decided  that  a  common  agent  purchasing  is 
Tesponsible  for  the  defects  of  the  object  purchased,  whether  appa- 
rent or  even  latent,  provided  the  defects  might  have  been  discovered 
upon  a  careful  examination.  (Court  of  Bouen,  18th  May,  1866.) 
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that  named  by  the  principal,  provided  that  the  quality 
be  the  same  as  that  required  by  him.  But  the  agent 
must  not  buy  at  a  higher  price  than  authorised  by  the 
principal.  It  may  be  a  question  whether,  in  the  event  of 
his  so  doing,  he  may,  by  waiving  his  claim  for  the  surplus 
of  price  paid,  compel  his  principal  to  accept  the  transac- 
tion for  his  account,  and  reimbiu^e  the  agent  the  amount 
he  had  authorised  him  to  pay.  This  question,  which  had 
already  arisen  under  the  Roman  law,  and  upon  which  the 
Sabinians  and  Proculeans  were  divided,  is  still  unde- 
cided according  to  actual  French  law.  The  aflSrmative 
and  negative  have  both  their  partisans,  but  we  incline 
to  the  latter  view. 

A  further  question  of  considerable  practical  im- 
portance here  arises,  viz.,  whether  a  purchasing  agent 
can  invoice  goods  to  his  principal  at  a  higher  price  than 
that  fixed  by  the  latter.  This  is  known  as  the  question 
of  duplicate  invoices,  one  invoice  being  for  the  commis- 
sion agent  at  the  price  fixed,  and  the  other  for  the  prin- 
cipal at  a  higher  prica  The  question  has  been  decided 
in  the  negative.    (Court  of  Rouen,  8th  April,  1871.*) 

Lastly,  commission  agents  are  bound  to  maintain 
secrecy  in  regard  to  the  transactions  carried  out  by  them 
for  their  principals,  as  it  is  specially  in  view  of  such 
secrecy  that  they  are  employed.t 

The  first  obligation  of  the  principal  is  to  pay  the  agent 

*  Tho  following  are  the  groundfl  of  the  decision  : — 
The  commission  agent  has  not  purchased  in  order  to  resell  to  his 
principal,  but  directly  for  him ;  the  determining  of  the  price  there- 
fore belongs  to  the  principal.  It  is  precisely  on  account  of  the 
advantages  which  the  factor  can  obtain  that  his  services  are  em- 
ployed ;  he  is  therefore  bound  to  act  with  entire  good  faith,  and  if 
he  wishes  to  retain  the  profit  which  he  may  obtain  on  the  transac- 
tion, he  must  make  an  express  stipulation  in  relation  thereto  with 
his  principal  beforehand. 

t  On  the  other  hand,  however,  the  oonmiission  agent  has  the 
right  to  keep  secret  from  his  principal  the  names  of  his  own 
clients,  in  order  to  prevent  the  principal  from  dispensing  with  his 
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what  is  due  for  his  commission.  The  rate  thereof  is 
determined  by  the  agreement  between  the  parties  or  by- 
custom,  according  to  the  nature  of  the  transaction.  It  is 
fixed  at  so  much  per  cent 

The  principal  is  also  bound  to  reimburse  advances 
and  interest  thereon  made  by  the  agent,  and  also  to 
indemnify  him  for  losses  incurred  in  the  execution  of  his 
agency.     (Civil  Code,  Articles  199,  2,001.) 

It  is  now  necessary  to  examine  the  efiects  of  contracts 
entered  into  by  the  commission  agent.  We  will  com- 
mence by  those  between  the  agent  and  third  parties. 

It  is  a  fundamental  principle  that  an  agent  acts  in  his 
own  name,  and  consequently  engages  his  own  responsi- 
bility. From  this  it  results  that  the  contract  is  con- 
sidered to  be  entered  into  between  himself  and  the  third 
party  with  whom  he  treats.  Consequently,  moneys 
owing  by  an  agent  personalfy  to  a  third  party  can  be 
set  off  against  an  amount  due  by  the  latter  to  him  on 
account  of  his  principal,  and  reciprocally  an  amount  due 
by  an  agent  to  a  third  party  on  account  of  his  principal 
can  be  set  off  against  a  debt  due  to  him  personally  by 
such  third  party. 

We  now  come  to  the  relations  between  the  principal, 
the  commission  agent,  and  third  parties. 

Pursuant  to  Article  1,166  of  the  Civil  Code,  in  the 
event  of  the  commission  agent  being  a  creditor  of  his 
principal,  third  parties,  creditors  of  the  agent,  have 
recourse  against  the  principal,  but  the  principal  can 
plead  the  same  defences  to  such  third  parties  suing  on 
behalf  of  the  agent  as  he  could  oppose  to  the  agent 

aervices  by  appl3ring  directly  to  the  parties  whose  custom  the  factor 
may  have  prooored  him. 

There  is  only  one  exception  to  this  rule,  when  the  correctness  of 
the  account  of  the  factor  is  disputed,  in  which  case  it  becomes 
necessary  for  the  principal  to  apply  to  the  party  with  whom  the 
commission  agent  has  transacted  the  business,  for  the  purpose  of 
verification.  (Court  of  Cassation,  30th  March,  1859.) 
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himself;  thus,  if  the  piincipal  were  in  a  position  to 
plead  a  set-off  against  the  debts  actually  due  from  him 
to  the  agent,  such  plea  would  be  available  in  the  species 
of  action  above  referred  to. 

But  what  decision  should  be  arrived  at  in  the  follow- 
ing case,  viz. :  in  the  event  of  the  principal  seeking  to 
sue  a  third  party  having  purchased  goods  from  a  com- 
mission agent  which  the  latter  had  been  charged  by  his 
principal  to  sell,  the  proceeds  still  remaining  due  to  the 
commissionaire  who  had  become  bankrupt  ?  Could  he 
recover  the  entire  proceeds,  or  would  he  simply  have  a 
right  to  a  dividend  thereon,  as  upon  any  other  portion 
of  the  assets  of  the  bankrupt  agent  ?  Without  doubt 
the  third  party  could  avail  himself  of  the  same  equities 
against  the  principal  as  he  could  oppose  to  the  commis- 
sion agent,  but  the  third  party  being  disinterested,  the 
principal  is  entitled  to  be  paid  his  entire  price  to  the 
exclusion  of  the  other  creditors  of  the  agent,  who  stood 
in  the  place  of  the  principal. 

Further,  in  the  relations  between  a  principal  and 
the  agent,  the  latter  not  only  must  account  to  the 
former  for  all  profits  realised  by  him  from  the  trans- 
action, and  may  claim  from  the  former  all  disbursements 
made  by  him,  but  all  rights  and  claims  appertaining 
thereto  ah  initio  devolve  upon  the  principal,  who  remains 
a  debtor  or  creditor  in  respect  of  the  operation,  as  the 
case  may  be,  and  runs  the  risk  thereof. 

Article  95.  It  is  for  this  reason,  and  with  the 
object  of  encouraging  agents  to  make  advances  for  their 
principals,  thereby  permitting  the  latter  to  enter  into 
operations  for  which  they  themselves  do  not  possess  the 
necessary  funds,  that  the  law  has  granted  to  commission 
agents  a  priority  or  right  of  preference  in  respect  of  the 
proceeds  resulting  from  the  sale  of  the  goods  deposited 
in  the  hands  of  the  agents,  as  against  the  creditors  of  the 
principals  for  all  advances  made  by  such  agents  to 
their  principals. 
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This  priority  exists  in  respect  of  all  advances  which 
have  preceded  or  followed  the  receipt  of  the  goods  by 
the  factor,  for  .all  interest  upon  such  advances^  and 
for  commission  and  expenses. 

The  above  rights  affect  the  goods  deposited  without 
authority  to  sell,  or  forwarded  upon  condition  that 
the  agent  holds  the  bill  of  parcels  or  bill  of  lading. 
These,  in  fact,  constitute  an  indirect  delivery  to  him, 
as  the  carrier  can  only  deliver  the  goods  to  the  person 
producing  the  bill  of  lading  or  bill  of  parcels. 

The  priority  resulting  in  this  manner  from  the  deposit 
alone  of  the  goods  in  the  hands  of  the  commission  agent, 
is  only  applicable  in  favor  of  an  agent  who  has  made 
advances  in  respect  of  the  goods  which  are  to  be  en- 
trusted to  him  to  sell,  forward,  or  warehouse ;  but  not  in 
favor  of  one  charged  with  purchasing.  The  latter  may 
obtain  a  pledge  as  security  for  his  claim,  but  in  order  to 
do  this,  he  must  possess  a  formal  agreement  with  his  prin- 
cipal. 


SECTION  III. 

OF  COMMISSION  AGENTS  FOB  CARRIAGE  BY  LAND  OR 
WATER. 

§  1. — OF  THE  FORM  OF  THE  CONTRACT. 

The  contract  pursuant  to  which  a  carrier  who  has 
received  goods  from  a  consignor  binds  himself  to  have 
them  conveyed  and  delivered  to  the  party  to  whom  they 
are  addressed,  is  proved  in  law  by  a  document  called  a 
letter  of  carriage.* 
Article  102.  The  letter  of  carriage  must  be  dated, 
*  It  is  called  a  "letter"  because  it  has  the  appearance  of  a 
nussive,  and  bears  the  address  of  the  recipient ;  and  "  of  carriage/' 
this  being  a  general  expression  employed  for  all  operations  of 
transport. 
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and  the  time  for  delivery  is  calculated  from  such  date, 
but  the  days  of  departure  and  arrival  are  not  reckoned. 

The  next  statement  contained  in  a  letter  of  carriage  is 
the  judication  of  the  nature  of  the  articles  to  be  con- 
veyed. These  articles  should  be  described  as  minutely 
as  possible.  The  law  even  requires  that  the  letter  of 
carriage  should  reproduce  (in  the  margin)  the  mark  and 
number  that  may  be  on  the  article  to  be  conveyed,  so 
that  this  material  correlation,  being  clear  to  the  most 
illiterate,  may  prevent  the  separation  of  the  letter  of 
carriage  from  the  objects  to  which  it  refers. 

The  third  condition  is  the  indication  of  the  weight  or 
contents  of  the  articles  to  be  conveyed.  And  in  the 
fourth  place,  the  letter  of  carriage  should  mention  the  price 
of  carriage,  which  is  in  general  regulated,  not  only  accord- 
ing to  the  quantity  or  contents,  but  also  according  to  the 
distance  of  the  place  of  destination,  and  the  degree  of 
rapidity  with  which  the  transport  is  to  be  effected. 

The  statement  of  the  price  of  carriage  should  further 
be  followed  (and  this  forms  the  object  of  the  fifth  con- 
dition) by  the  indication  of  the  period  of  time  within 
which  the  article  should  be  delivered ;  for  this  period 
is  one  of  the  conditions  of  the  price  of  transport,  and  if 
the  delivery  be  not  effected  within  the  stipulated  time, 
the  transport  agent  may  be  compelled  to  accept  a  diminu- 
tion of  the  price. 

In  the  sixth  place,  the  letter  of  carriage  should  contain 
a  tariff  of  the  indemnity  payable  in  case  of  delay  or 
detention.  The  object  of  this  regulation  is  to  prevent  all 
disputes  as  to  the  amount  of  damages,  and  to  save,  as 
regards  all  parties,  delays  and  prejudicial  expenses.  There 
is  also  another  advantage  in  this  fixed  tariff,  that  of 
avoiding  all  uncertainty  as  to  the  amount  of  indemnity 
due,  which,  without  this  clause,  would  have  to  be  sub- 
mitted to  the  discretionary  appreciation  of  the  Courts. 

The  letter  of  carriage  should,  in  addition,  contain  three 
names,  that  of  the  consignor,  or  his  agent  if  there  be  one. 
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of  the  carrier,  and  of  the  consignee.  The  addresses  of 
these  different  persons  should  be  mentioned. 

The  letter  of  carriage  is  signed  by  the  agent  when 
there  is  one,  or  by  the  consignor  when  he  is  in  direct 
communication  with  the  carrier.  It  is  not  necessary  that 
the  letter  should  be  signed  by  the  latter,  for  it  may  be 
•easily  understood  that  to  require  the  signature  of 
carriers  who/ as  a  rule,  are  entirely  uneducated,  would  be 
useless  and  impossible,  besides  which  the  necessity  of 
their  signing  all  the  letters  of  carriage  would  cause  them 
great  confusion  and  loss  of  time,  and  would  be  an 
obstacle  and  hindrance  in  the  exercise  of  this  business, 
so  useful  to  commerce  in  general. 

We  will  now  consider  what  persons  are  bound  by  a 
letter  of  carriage. 

Abticle  lOL  If  the  consignor  has  treated  directly 
with  the  carrier,  the  letter  of  carriage  forms  a  contract 
between  them.  In  like  manner,  if  there  is  an  agent,  the 
letter  of  carriage  forms  a  contract  between  the  agent  and 
the  carrier.  But  it  may  be  asked,  Does  the  letter  of  car- 
riage form  a  contract  between  the  sender  and  the  carrier 
when  an  agent  has  acted  between  them  in  his  own  name? 
The  answer  is  in  the  negative,  as  this  would  be  in  opposi- 
tion to  the  general  principle  of  trading  on  commission, 
that  the  effects  of  the  contract  are  confined  to  the 
agent  and  the  third  party  with  whom  he  has  contracted 

On  the  contrary,  the  principal  would  possess  against 
the  carrier  all  the  rights  of  the  agent,  and  the  carrier 
would  equally  have  the  same  rights  against  the  principal 
as  he  would  against  the  agent,  if  the  latter  had  acted  in 
the  name  of  the  principal  It  is  also  admitted  that  the 
consignee  may  proceed  directly  against  the  carrier  in  the 
event  of  delay  or  damage,  for  the  consignor  has  con- 
tracted for  the  consignee  at  the  same  time  as  for  himself. 
But  the  consignee  is  not  bound  in  any  way  towards  the 
carrier,  for  he  cannot  be  obliged  to  receive  whatever  any 
person  may  think  fit  to  send  him,  but,  if  he  accept  the 
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goods,  he  is  then  bound  to  pay  the  carriage.  The  letter 
of  carriage  may  be  made  out  to  a  specified  person,  viz.,  ii 
may  indicate  the  name  of  the  person  in  whose  favor  it  is 
made  out.  In  this  case  the  transfer  thereof  is  only  valid^ 
as  regards  third  parties,  on  condition  that  it  has  been 
registered  and  notice  thereof  served  upon  the  carrier,  but 
in  practice  such  transfers  rarely  take  place.  The  fol- 
lowing modes  of  transfer  are  more  generally  employed : — 
I.  When  the  letter  of  carriage  is  to  order,  it  can  be  trans- 
ferred by  simple  endorsement.  II.  If  it  is  to  bearer,  the 
property  therein  can  be  transferred  by  delivery. 

When  the  agent  receives  a  letter  of  carriage  he  masi 
transcribe  it  in  a  register  numbered  and  initialed  by  a 
judge  of  the  Tribunal  of  Commerce.  This  book  must 
not  contain  any  blanks  or  omissions;  if  the  letter  of 
carriage  happen  to  be  lost,  or  appear  to  have  been  altered 
in  any  way,  the  parties  interested  in  proving  its  contents 
may  demand  the  production  of  the  register  of  the  agent. 

Article  96.  Independently  of  this  special  book  for 
the  transcription  of  letters  of  carriage,  the  agent  must 
keep  a  day-book,  in  which  he  inscribes  the  nature  of  the 
goods  which  have  been  deposited  with  him,  their  quantity 
and  value ;  nevertheless,  he  is  only  obliged  to  mention 
the  value  when  requested  so  to  do  by  the  consignor. 


§  2.— OBLIGATIONS  OF  COMMISSION  AGENTS  FOR  CARRIAGE, 
AND  CARRIERS. 

Articles  97  and  103.  In  principle,  commission 
agents  for  carriage,  and  carriers,  are  responsible  for  the 
objects  confided  to  their  care,  and  for  the  carriage  of  the 
same  within  the  stipulated  time  to  the  locality  indicated. 

They  are  consequently  responsible  for  any  damage 
resulting  from  the  slightest  error  or  fault  committed  by 
them. 

The  responsibility  of  transport  agents  comes  under 
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three  headings : — 1st.  Total  or  partial  loss.  2nA  Apparent 
OT  possible  damages.    3rd.  Delay. 

The  transport  or  commission  agent  is  responsible  for 
the  delay  which  may  have  happened  by  his  default  in 
the  conveyance  of  the  article  to  its  destination,  for  this 
delay  constitutes  an  infringement  of  the  most  important 
of  his  engagements,  that  of  effecting  the  transport  within 
the  stipulated  time. 

It  is,  however,  evident  that  an  indemnity  cannot  be 
exacted  for  the  delay  alone,  as  such  delay  must,  before 
damages  can  be  demanded,  be  shown  to  have  been  pre- 
judicial.    (Court  of  Cassation,  8th  August,  1867.) 

The  letter  of  carriage  frequently  contains  a  provision 
that,  in  case  of  delay,  the  indemnity  is  fixed  at  one-third 
of  the  carriage ;  this  is  a  general  custom  which  has  even 
the  force  of  law,  when  the  parties  have  made  no  special 
agreement* 

Consequently,  when  the  contract  contains  a  stipulation 
of  this  kind,  a  right  to  such  indemnity  exists  without 
proving  the  extent  of  the  damage ;  but  no  increase  of 
such  indemnity  can  be  claimed.  It  has,  however,  been 
decided  that  this  clause  will  only  refer  to  a  delay  of  a 
few  days,  and  which  cannot  cause  great  prejudice  to  the 
consignee.  (Court  of  Bordeaux,  4th  May,  1848.) 

Article  98.  The  carrier  is  responsible,  in  the  second 
place,  for  the  material  deterioration  which  the  objects 
may  have  undergone  through  his  default. 

A  question  common  to  both  the  damage  and  delay  is, 
whether  the  consignee  is  entitled,  by  abandoning  the 
goods,  to  refuse  to  pay  the  carriage.  This  is  so,  but  only 
if  the  delay  or  damage  has  rendered  the  goods  useless  to 
the  consignee.    (Court  of  Aix,  21st  August,  1872.) 

*  The  railway  companies  haye  never  accepted  this  clanse,  and 
have  always  insisted  that  it  should  not  be  implied  to  exist  as 
against  them,  on  the  gronnd  that  the  bye-laws  of  the  companies 
Are  silent  on  this  point.  This  objection  has  been  sanctioned  by  a 
decision  of  the  Court  of  Cassation  (27th  Januaiy,  1862). 
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We  must  now  indicate  the  basis  on  which,  in  case  of 
loss,  the  indemnity,  which  may  be  claimed  from  the 
transport  agent  responsible  for  the  loss,  should  be  cal- 
culated. If  the  market  price  of  the  goods  lost  remains 
the  same  during  the  time  which  has  elapsed  between  the 
forwarding  of  the  articles  and  the  loss  thereof,  or  even 
the  date  at  which  they  should  have  been  delivered  to 
the  consignee,  then  the  carrier  must  account  for  the 
goods  at  their  value  at  the  time  of  forwarding  them. 

In  the  case  in  which  the  goods  might  have  been  sold 
at  a  higher  price,  if  they  had  arrived  at  their  destina- 
tion, than  at  the  place  and  time  of  forwarding  them,  the 
rule  then  is,  that  the  interested  party  has  a  right  to  claim 
the  surplus  value  for  which  the  goods  would  have  been 
sold  if  they  had  been  duly  delivered. 

Supposing,  however,  that  the  value  of  the  goods  would 
have  been  less  on  arrival  than  at  the  time  and  place  of 
their  being  despatched,  should  the  carrier  be  nevertheless 
condemned  to  pay  their  value  at  the  time  of  delivery  to 
him  ?  The  affirmative  is  generally  admitted,  for  it  is  at 
the  time  of  delivery  that  the  contract  is  entered  into,  and 
the  carrier  cannot  lessen  the  responsibility  imposed  on. 
him  by  the  contract  by  pleading  an  act  for  which  he  is 
responsible ;  such  an  act  may  certainly  increase  but  can- 
not lessen  his  responsibility. 

Article  99.  The  carrier  is,  moreover,  surety  for  the 
acts  of  any  intermediary  carrier  to  whom  he  may  confide 
the  goods.  Consequently,  when  the  carriage  has  been 
effected  by  several  carriers,  the  consignee  has  a  direct 
recourse  against  each  of  them.  (Court  of  Cassation,  19th 
August,  1868 ;  Court  of  Toulouse,  4th  December,  1871.) 

But  are  they  all  supposed  to  have  received  the  goods 
in  a  fit  condition  ?  Evidently  not  Then  which  of  them 
are  presumably  to  blame  ?  According  to  certain  decrees* 
it  would  be  the  latter  rather  than  the  former.  According^ 
to  another  opinion,  which  we  prefer,  if  it  is  a  question  of 

*  Cassation,  9th  March,  1870. 
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non-apparent  damage,  it  is  the  first  agent  who  presum- 
ably is  at  fault,  for  he  has  had  sufGicient  time  to  verify  the 
goods  with  care,  and  is  supposed  to  have  received  them 
in  good  condition,  but  the  subsequent  carriers  have  been 
imable  to  make  this  careful  and  necessary  verification,  as 
that  would  lead  to  numberless  delays.  The  same  presump- 
tion cannot,  therefore,  attach  to  them.  If,  on  the  contrary, 
the  damage  is  apparent,  or  if  it  be  a  question  of  delay, 
the  second  agent  should  have  discovered  the  fact  and 
have  reported  it,  if  it  existed,  at  the  time  when  he 
received  the  goods.  If  not,  it  is  supposed  to  have 
happened  while  under  his  control.  (Cassation,  19th 
August,  1868 ;  Court  of  Toulouse,  4th  December,  1871.) 

It  will  be  clearly  understood  that  the  first  carrier  is 
only  responsible  for  the  acts  of  intermediary  carriers 
when  there  has  been  but  one  contract  of  carriage  executed 
by  several  successive  transport  agents. 

He  would  evidently  incur  no  responsibility  on  account 
of  the  acts  of  the  subsequent  carriers  if  there  had  been 
several  distinct  transport  contracts;  in  this  case  each 
agent  would  be  individually  liable  to  the  consignor  for 
all  damages  he  had  caused.  The  acts  which  may 
exonerate  carriers  from  responsibility  are : — 

Article  104.  (a.)  Force  majeure,  or  unavoidable  cir- 
cumstances, unless  these  were  preceded  by  default  on  the 
part  of  the  carrier ;  as,  for  example,  if  he  did  not  take 
all  necessary  steps  to  prevent  the  mishap. 

(6.)  The  fault  of  the  consignor,  as  when  the  goods  are 
badly  packed,  or  the  consignor  has  not  sufficiently  de- 
clared their  perishable  or  fragile  nature. 

(c.)  Latent  defects  in  the  object  itself,  which  has  be- 
come damaged  from  its  own  inherent  nature. 

The  onus  of  proof,  however,  rests  always  with  the 
carrier  who  alleges  that  he  has  received  the  goods  under 
any  of  the  forgoing  conditions.  Moreover,  the  agent 
cannot  free  himself  in  advance,  by  a  formal  stipulation, 
from  the  responsibility  to  which  he  is  liable,  as  no 
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one  can  stipulate  that  he  shall  not  be  liable  for  his  own 
default. 

Article  100.  When  the  goods  have  left  the  ware- 
house of  the  consignor,  they  travel  at  the  risk  of  the 
party  to  whom  they  may  belong,  subject  to  the  recourse 
of  such  party  against  the  agent  and  the  carrier  entrusted 
with  their  transport. 

It  is  therefore  important  to  ascertain  in  whom  the 
property  of  the  goods  is  vested  during  their  transport. 

In  order  to  decide  this  question,  it  is  necessary  to 
distinguish  the  nature  of  the  goods;  if  they  consist 
of  specific  objects,  such  as  animals,  or  manufactured 
goods,  the  sale  is  complete  by  the  sole  fact  that  the 
parties  have  agreed  upon  the  choice  of  the  objects  sold 
and  upon  their  price.  From  the  moment  that  this 
agreement  is  concluded,  the  goods  become  the  property 
of  the  purchaser ;  it  is  therefore  at  his  risk  that  they 
are  forwarded.  If,  on  the  contrary,  the  goods  are  sold 
by  weight,  by  tale,  or  by  measure,  they  only  become 
the  property  of  the  purchaser  at  the  moment  when 
delivery  is  made  to  him ;  they  are  forwarded,  therefore, 
at  the  risk  of  the  consignor ;  nevertheless,  if  it  has  been 
agreed  that  they  should  be  delivered  by  the  vendor  to 
such  or  such  an  agent  or  carrier,  appointed  by  the 
purchaser,  in  this  case  the  agent  or  carrier  would  be 
considered  as  having  received  delivery  of  the  goods  for 
account  of  the  purchaser,  who  would  thus  become  owner 
thereof  immediately  upon  such  delivery,  and  the  vendor 
would  thenceforth  be  exonerated  from  all  responsibility. 

The  foregoing  are  merely  general  principles,  to  be 
applied  when  no  agreement  to  the  contrary  exists ;  but 
the  purchaser  and  vendor  may  make  between  themselves 
any  stipulations  they  may  deem  expedient  as  regards  the 
risks  of  transport 

From  the  preceding  explanations,  it  will  be  seen  that 
there  does  not  exist  a  heavier  responsibility  than  that  of 
transport  agents,  liable  as  they  are  for  their  slightest 
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•errors ;  there  is  not  a  more  extensive  responsibility,  as  on 
the  one  hand,  they  are  answerable  not  only  for  their 
own  acts,  but  also  for  those  of  the  agents  who  operate 
in  conjunction  with  them;  and  on  the  other  hand, 
they  are  answerable  for  all  the  goods  confided  to  their 
charge,  and  these  are  infinite  in  number.  Finally,  their 
responsibility  is  the  heavier,  as  it  relates  to  indeterminate 
sums.  It  was,  therefore,  necessary  to  limit  such  liability 
in  all  possible  cases,  and  this  has  been  effected  by  the 
•compilers  of  the  Code  of  Commerce ;  special  exceptions 
have  been  established  in  favour  of  transport  agents,  and 
rules  of  prescription,  limited  by  short  periods  of  time, 
have  been  created  on  their  behalf. 

Article  105.  The  law  provides  that  any  action 
against  the  carrier  is  inadmissible  when  the  articles  have 
been  received  and  the  carriage  paid.  Both  these  con- 
ditions must  exist.  If  there  be  only  reception  with- 
out payment  of  the  carriage,  or  payment  of  the  carriage 
without  reception  of  the  goods,  the  carrier  in  this  case 
will  be  obliged  to  defend  the  action. 

Even  if  there  exist  receipt  of  the  goods  and  payment 
of  the  carriage,  the  carrier  would  be  none  the  less 
obliged  to  defend  an  action  if  the  party  to  whom  the 
goods  were  addressed  had  received  the  same  under 
reserve,  but  in  that  case  the  carrier  might  have  legiti- 
mately refused  to  deliver  the  goods.  (Cassation,  30th 
January,  1872.) 

Abticle  108.  We  now  come  to  the  examination  of 
the  statutes  of  limitation  established  in  favour  of  car- 
riera  These  statutes  were  established  solely  in  rela- 
tion to  carriers,  and  have,  therefore,  no  effect  either 
4s  regards  the  consignee  or  the  consignor,  who  remain 
under  the  domination  of  the  general  law  as  regards 
their  relation  with  each  other.  The  objects  of  these 
.statutes  is  to  exonerate  the  carrier  from  all  actions  of 
responsibility^  after  six  months,  for  goods  forwarded  in 
the  interior  of  France,  and  after  one  year  for  transports 
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abroad.  This  delay  commences,  in  the  case  of  loss,  fironfe 
the  day  on  which  the  transport  of  the  goods  should  have 
been  effected,  and  in  the  case  of  damage,  from  the  day 
on  which  the  goods  should  have  been  delivered. 

This  law  is  applicable  to  all  kinds  of  loss  or  damage,, 
whatever  may  have  been  the  cause  thereof,  except  in  the 
case  of  fraud,  reserved  expressly,  and  for  which  there 
exists  only  the  prescription  of  Common  Law,  viz.,  that  of 
thirty  years. 

But  can  the  carrier,  by  waiting  more  than  six  months 
before  claiming  the  cost  of  carriage,  prevent  the  consignee 
from  pleading  against  him  the  loss  or  damage  in  diminu- 
tion of  the  price  of  transport  ? — We  think  not  The 
consignee  who  refuses  to  pay  the  price  of  transport* 
is  not  guilty  of  inaction.  He  may  have  had  reason 
to  believe  that  the  claim  had  been  waived.  Also,  within 
the  limit  of  the  price  of  such  carriage  he  can  still,  after 
six  months,  plead  in  defence  the  loss  or  damage,  but  he 
cannot  claim  higher  damages  than  the  amount  of  such 
carriage.  The  prescription  of  six  months,  however,  i& 
never  applied  to  a  case  of  claim  for  delay  in  the  delivery 
of  goods. 

Having  examined  the  obligations  of  transport  agents,, 
it  now  remains  to  explain  their  rights. 

These  are  very  simple ;  they  reduce  themselves  simply 
to  the  right  to  payment  of  the  price  of  transport  and 
the  reimbursement  of  the  amount  of  their  advances, 
with  interest. 

Abticle  106.  The  law  also  decides  that  in  the  case 
of  refusal  or  dispute  in  relation  to  the  receipt  of  objects 
transported,  the  agents  can  apply  either  personally  or  by 
proxy  directly  to  the  President  of  ihe  Tribunal  of 
Commerce,  and  failing  that,  to  the  Justice  of  the  Peace,, 
and  request  him  to  appoint  an  expert  to  report  on  the 
condition  of  the  articles,  to  order  them  to  be  conveyed  to 
a  public  warehouse,  and  ultimately  their  sale  in  favor  o£ 
the  carrier,  to  the  extent  of  the  price  of  the  carriage. 
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A  privilege  is  also  granted  to  the  carrier  for  the  price 
of  the  transport  and  the  accompanying  expenses.  He 
has  therefore  the  right  to  be  paid,  in  preference  to  all 
others,  the  amount  due  to  him. 

The  right  of  the  carrier  expires  with  the  delivery  to 
the  consignee  of  the  goods  conveyed. 

Abticle  107.  The  provisions  contained  in  the  present 
chapter  apply  also  to  shipmasters  and  to  proprietors 
of  diligences  and  public  conveyances. 
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CHAPTER  VIL 

OF  PURCHASES  AND  SALES. 

Article  109.  Purchases  and  sales  may  be  proved 
by  the  following  means,  viz. : — 

1.  By  NOTARLiL  DEED.  This  is  the  best  mode  of 
authenticating  agreements  of  all  kinds.  Such  a  deed 
-constitutes  proof,  except  in  the  case  in  which  the  party 
contesting  the  same  disputes  it  on  the  ground  of  forgery 
or  fraudulent  alteration;  moreover,  if  the  purchase-money 
has  not  been  paid  in  cash,  the  vendor  may,  by  virtue  of 
such  a  deed,  effect  a  seizure  and  sale  of  the  property  of 
his  debtor,  in  the  same  manner  as  if  he  had  obtained  a 
judgment. 

French  subjects  residing  abroad  out  of  France,  who  wish 
to  execute  a  deed  of  this  kind,  may  either  transmit  a  pro- 
curation to  a  French  notary,  empowering  him  to  fulfil  the 
formalities  necessary  for  the  legalisation  of  the  deed,  or 
may  themselves  execute  the  same  before  a  Consul ;  in  the 
latter  case,  the  deed  thus  executed  has  the  same  effect  as 
if  it  had  been  executed  before  a  French  notary. 

2.  By  a  DOCUMENT  soM«  signatures  privies.  Such  a  docu- 
ment is  admitted  as  evidence  between  the  parties,  as 
regards  the  stipulations  it  may  contain,  provided  the 
paxty  to  whom  it  may  be  opposed  has  not  made  a  decla- 
ration disputing,  or  at  any  rate  refusing  to  admit,  the 
•document ;  according  to  civil  law,  such  a  writing  in  order 
to  be  valid  must  be  executed  in  as  many  originals  as 
there  are  parties  interested;  according  to  commercial 
law,  a  deed  sous  seings  prk4s  executed  in  only  one  origi- 
nal is  valid ;  in  like  manner,  it  is  not  necessary  that  it 
be  registered  in  order  to  acquire  a  fixed  date  as  regards 
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third  parties.  When  the  party  signing  a  deed  som  aeings- 
priv^a  is  a  trader,  it  is  not  necessary  that  he  prefix  to  his 
signature  the  word  "  approuvS'^ 

3.  By  a  bordereau  or  detailed  memorandum  of  a  stock- 
broker or  broker,  duly  signed  by  the  parties.  Such  & 
document,  of  an  entirely  special  nature,  is  more  efiective 
than  a  deed  som  signatures  privies,  inasmuch  as  it  can 
only  be  disputed  on  the  ground  of  forgery  or  fraudulent 
alteration;  but  it  is  less  so  than  a  notarial  deed,  not 
having,  as  has  the  latter,  the  executory  force  by  virtue 
of  which  the  property  of  the  debtor  may  be  seized  and 
sold. 

4.  By  an  accepted  invoice.  It  is  not  necessary  that 
the  acceptance  be  in  writing;  it  may  result  either  from 
the  circumstances  of  the  case,  from  the  admission  of  the 
buyer,  or  from  the  correspondence  which  may  have 
taken  place. 

6.  By  the  correspondence.  Traders  being  bound  to 
keep  copies  of  all  letters  written  by  them,  and  to  file- 
the  letters  they  receive,  all  information  contained  in  the 
correspondence  is  considered  by  the  law  as  evidence. 

6.  By  the  books  of  the  parties.  We  have  ex- 
amined this  mode  of  proof  in  a  special  chapter,  imder 
Articles  8  to  17. 

7.  By  the  evidence  of  witnesses.  This  mode  of 
proof  is  only  admitted  in  civil  causes  when  the  amount 
in  dispute  is  less  than  150f.,  but  in  commercial  suits  it 
may  always  be  admitted,  whatever  the  amount  in  dis- 
pute ;  nevertheless,  the  judge  can  at  his  option  admit  or 
reject  such  evidence,  and  has  in  this  respect  absolute 
discretionary  power. 

In  addition  to  the  modes  of  proof  referred  to  in  Arti- 
cle 109,  we  must  remark  that  three  others  exist  which 
are  not  therein  enumerated,  and  which  are — 

1.  Presumptions.  This  mode  of  proof  may  be  ad« 
mitted  by  the  judges^  inasmuch  as  it  results  from  the 
very  nature  of  the  cause,  and  often  presents  itself  with. 
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unavoidable  force  to  their  reason;  the  principle,  more- 
over, is  that  in  questions  of  commerce  all  means  of  proof 
may  be  admitted,  moral  as  well  as  material. 

2.  Admissions.  This  may  result  either  from  the  pro- 
ceedings taken  in  the  course  of  the  suit,  in  which  case  it 
is  termed  judicial;  firom  the  correspondence,  or  from  the 
evidence  of  witnesses,  in  which  cases  it  is  termed  extfn- 

judicial. 

3.  Evidence  upon  Oath.  This  mode  of  proof,  which 
is  treated  of  in  the  Civil  Code  under  Artibles  1357  to 
1369,  is  likewise  admitted  in  commercial  suits :  we  will 
recapitulate  its  essential  principles. 

The  party  to  whom  the  oath  is  tendered  and  who 
refuses  it,  or  who  does  not  consent  that  it  shall  be 
tendered  to  his  opponent,  will  lose  his  cause. 

In  the  same  manner,  when  one  of  the  parties  has 
taken  the  oath  which  has  been  tendered  to  him,  and 
tenders  it  in  his  turn  to  his  opponent,  if  the  latter  refuse 
to  make  oath,  he  will  lose  the  cause. 

An  oath  can  only  be  tendered  as  regards  a  fact  personal 
to  the  party  to  whom  it  is  tendered.  When  the  oath 
tendered  has  been  taken,  the  opponent  cannot  demand  to 
be  allowed  to  prove  the  falsity  thereof. 

Lastly,  the  oath  may  also  be  tendered  by  the  Tribunal 
of  its  own  accord  to  either  of  the  parties. 

We  must  observe  that  all  the  modes  of  proof  enumer- 
ated in  Article  109,  although  indicated  as  special  to  con- 
tracts of  sale,  are  none  the  less  admitted  as  regards 
contracts  of  whatsoever  nature  which  relate  to  com- 
mercial matters. 
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CHAPTER  VIII. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

(Law  passed  the  11th  September,  1807.) 


SECTION  I. 
BILLS    OF    EXCHANGE. 
GENERAL  PRINCIPLES. 

In  use  in  all  parts  of  the  world  at  the  present  day, 
l)ills  of  exchange  occupy  the  foremost  rank  among  the 
negotiable  instruments  so  imiversally  employed  in  com- 
merce, and  from  which  it  derives  such  great  advantages. 

A  bill  of  exchange  may  be  defined  to  be  a  solemn 
agreement*  in  the  form  of  a  letter,  pursuant  to  which 
the  party  signing  the  same  requests  a  third  party  to  pay 
in  another  place  a  certain  sum  of  money  to  the  person  in 
whose  favor  the  instrument  is  drawn,  or  to  the  party  to 
whom  it  has  been  transferred. 

The  person  who  signs  the  bill  of  exchange  is  called  the 
drawer^  the  one  in  whose  favor  it  is  drawn  the  '^preneurl* 
the  one  to  whom  the  order  or  invitation  to  pay  is  ad- 
dressed is  called  the  drawee,  and  any  person  into  whose 
hands  the  bill  of  exchange  may  pass  the  holder,  whether 
such  person  be  the  preneur  himself  or  not. 

*  An  ^nete  solernieV  is  that  which  can  only  be  made  in  a  certain 
form  prescribed  by  the  law,  and  which  form  mutt  be  obeerved  to 
ensure  its  legality. 
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Let  us  take  as  an  example  a  bill  of  exchange  drawn  in. 
the  following  form : — 

"  Paris,  21st  January,  1879.  B.  P.  F.  1,000. 

"  On  the  thirtieth  of  March  next  pay  to  the  order  of 
J.  Louis  the  sum  of  one  thousand  francs  for  value  re- 
ceived. 

"N.  Raymond. 

"To  W.  Bernard,  Merchant,  Havre." 

Raymond  is  the  drawer ; 

Bernard,  the  drawee ; 

Louis,  the  preneur  and  holder. 

When  Bernard  has  accepted  the  bill  he  becomes  the^ 
acceptor. 

A  bill  of  exchange  requires,  according  to  French  law, 
that  a  remittance  be  made  from  place  to  place,  that  is  to- 
say,  it  must  be  drawn  in  another  place  than  that  in 
which  it  is  made  payable,     (Article  110,  §  1.) 

This  is  an  obsolete  theoiy,  and  one  which  no  longer 
exists  in  the  legislature  of  other  countries. 

Bills  of  exchange  constitute  the  ordinary  mode  of 
carrying  into  effect  what  is  called  a  "  contrat  de  changed* 

Although,  as  we  have  said,  it  is  necessary  that  a  bill 
of  exchange  be  drawn  from  one  place  on  another,  it  is  in 
nowise  necessary  that  such  places  be  commercial  towns.i^ 
They  may  be  unimportant  localities  or  mere  villages. 

The  distinction  of  locality  must  exist  ab  initio.  It 
must  always  be  bond  fide,  and  the  question  of  deciding 

*  A  "  eontrat  de  change  "  may  be  defined  as  an  agreement  by 
which  a  person  undertakes,  in  consideration  of  value  received  or  to- 
be  received,  to  pay  to  another  a  certain  sum,  at  a  certain  date,  in 
another  place  than  that  in  which  the  contract  is  made. 

For  instance,  it  may  be  agreed  in  Lyons  that  in  consideration  of* 
a  parcel  of  silk  which  is  delivered,  or  engaged  to  be  delivered, 
payment  shall  be  made  at  Bouen,  in  one  month  after  the  date  of 
the  agreement,  of  the  sum  of  1,000  francs. 

f  Places  where  there  are  a  Bank  and  a  Stock  Exchange. 
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what  distance  is  necessary  between  the  place  in  which 
the  bill  is  drawn  and  that  in  which  it  is  payable  is  left 
to  the  discretion  of  the  courts. 

When  a  bill  of  exchange  fulfils  all  the  conditions  re- 
quired by  law,  the  parties  thereto  are  subject  to  more 
rigorous  obligations  than  those  which  result  from  ordi- 
nary agreements.  Special  provisions  have  been  enacted 
to  tiiis  effect  in  order  to  facilitate,  encourage,  and  increase 
the  circulation  of  these  instruments,  which  are  incon- 
testably  of  such  utility  to  commerce. 

Thus,  whilst  as  a  rule,  in  a  case  in  which  there  are 
several  parties  liable  to  the  same  creditor,  each  of  them 
is  responsible  f ot-  his  share  of  the  debt ;  on  the  contrary, 
in  the  case  of  a  bill  of  exchange  all  the  parties  thereto  are 
liable  to  the  holder,  each  of  them  for  the  total  amount  of 
the  instrument. 

Article  184.  Again,  although  interest  in  ordinary 
cases  is  as  a  rule  only  admitted  from  and  after  the  issuing 
of  the  writ  in  an  action,  interest  on  bills  of  exchange  runs 
by  law  from  the  day  after  the  date  of  their  maturity,  by 
virtue  of  their  being  protested  by  the  holder,  assuming 
this  step  to  be  duly  taken. 

Moreover,  whilst  the  Civil  Code  gives  judges,  in  cases 
of  ordinary  contract,  discretionary  power  to  grant  debtors 
a  reasonable  delay  to  meet  their  engagements;  in  the 
case  of  a  bill  of  exchange,  on  the  contrary,  the  law  of 
contracts  must,  in  the  interests  of  commerce,  be  strictly 
followed.  It  Ls  for  this  reason  that  Article  157  of  the 
Commercial  Code  enacts  that  a  judge  cannot  grant  any 
delay  for  the  payment  of  a  bill  of  exchange. 

Article  135.  In  the  same  manner,  all  delaj^'s  of  grace, 
of  favor,  of  usage,  or  of  local  custom,  for  the  payment 
of  bills  of  exchange  are  abolished. 

Furthermore,  in  the  case  of  a  bill  of  exchange  which 
conforms  to  the  requirements  of  the  law,  all  persons 
parties  thereto  commit  what  are  termed  actes  de  commerce, 
and  become  amenable  to  the  jurisdiction  of  the  Tribunal 
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of  Commerce  in  respect  to  the  carrying  out  of  their 
engagements,  although  such  parties  may  be  private  indi- 
viduals, and  the  consideration  for  their  liability  a  purely 
citnl  transaction.    (Article  632.) 

Aeticle  172.  Finally,  the  owner  of  a  dishonored  bill 
of  exchange  can,  with  the  authority  of  a  judge,  and  as  a 
conservatory  measure,  attach  or  provisionally  seize  the  per- 
sonal property  of  the  different  parties  liable  on  the  bill.* 

As  opposed  to  the  various  important  advantages,  con- 
trary to  Common  Law,  conferred  upon  the  holder  of  a 
bill  of  exchange,  in  order  to  favor  the  circulation  of 
bills,  such  holder  is  subjected  to  severe  regulations  im- 
posed upon  him  with  the  same  objeci  Thus,  the  holder 
is  bound  to  claim  payment  of  the  bill  on  the  day  it 
becomes  due,  and  must,  under  penalty  of  losing  his 
peculiar  rights,  prove  the  default  in  payment  by  causing 
the  bill  to  be  protested  the  following  day.     (Article  161.) 

Moreover,  he  must  not,  equally  under  penalty  of  losing 
such  rights,  leave  the  other  parties  to  the  bill  in  ignorance 
of  the  non-payment,  and  he  is  therefore  bound  to  notify 
the  protest  to  them  within  fifteen  days  after  such  de- 
fault   (Article  165.) 

Lastly,  he  loses  all  his  rights,  both  on  the  bill  and 
for  the  debt,  if  he  remain  inactive  for  five  years,  whereas 
according  to  Common  Law,  prescription,  in  the  case 
of  debts  not  secured  by  bills,  only  takes  effect  after  the 
lapse  of  thirty  years.     (Article  189.) 

These  different  points  will  be  considered  in  detail  in 
the  following  pages. 

Besides  the  bill  of  exchange,  there  exists  another  kind 
of  negotiable  instrument,  called  "  billet  d  ordre,"  or  pro- 
missory note. 

This  is  a  document  by  which  the  subscriber,  called  the 

*  This  power  ia  yirtnally  abolished,  the  law  not  stating  which 
judges  are  competent  to  authorise  the  attachment ;  consequently, 
the  President  of  the  Tribunal  of  Commerce  and  the  President 
of  the  Civil  Tribunal  both  declare  themselves  incompetent. 
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maker,  promises  to  pay  to  the  creditor,  or  to  his  order,  a 
certain  sum  of  money. 

In  practice,  the  creditor  is  called  the  preneur  or  herU- 
fieiaire. 

The  parties  to  whom  the  document  is  successively 
transmitted  are  called  "  holders." 

We  will  give,  as  an  example,  a  promissory  note,  drawn 
in  the  following  terms : — 

"  Paris,  1st  January,  1878.  B.  P.  F.  1,000. 

"On  the  first  of  April  next  I  promise  to  pay  to  N.  Ray- 
mond, or  to  his  order,  the  sum  of  One  thousand  francs, 
value  received  in  goods. 

"  (Signed)        W.  Bernard." 

and  bearing  the  following  endorsement : — 

"Pay  to  the  order  of  J.  Louis  for  value  received  in 
cash. 

"Paris,  15th  February,  1878. 

"  (Signed)         N.  Raymond." 

Bernard  is  the  drawer,  Raymond  the  proieur,  and 
Louis  the  holder. 

A  promissory  note  differs  in  several  details  from  a  bill 
of  exchange.  Thus,  whilst"  a  bill  of  exchange  requires 
for  its  completion  three  parties  (drawer,  drawee  and 
holder),  only  two  parties  are  necessary  to  a  promissory 
note,  the  drawer  or  maker,  and  the  party  in  whose  favor 
it  is  drawn. 

Moreover,  the  remise  de  place  en  place  is  not  essential 
to  the  validity  of  a  promissory  note.  Again,  in  contra- 
distinction to  a  bill  of  exchange,  a  promissory  note  is  riot 
necessarily  of  a  commercial  nature,  but  may  be  purely 
civile  this  depends  entirely  on  the  consideration,  and 
whether  it  is  or  is  not  made  in  execution  of  a  commercial 
transaction.  If  the  consideration  be  not  expressed,  and 
the  note  be  subscribed  by  a  trader,  the  law  takes  for 
granted  its  commercial  nature. 

n2 
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The  practical  value  of  this  distinction  is,  that  whilst 
all  litigation  concerning  bills  of  exchange  comes  under 
the  jurisdiction  of  the  Tribunals  of  Commerce,  that 
relating  to  promissory  notes  is  only  subject  to  this 
jurisdiction  in  so  far  as  the  consideration  for  such 
promissory  notes  is  proved  to  be  of  a  commercial 
nature ;  otherwise,  it  is  adjudicated  upon  by  the  Civil 
Tribunals.    (Article  638.) 

Promissory  notes  are  generally  drawn  in  the  same  place- 
as  that  in  which  they  are  made  payable.  But  it  may 
happen  that  the  instrument  is  made  payable  in  another 
place.  It  is  then  called  a  *'bilkt  d  domicile"  It  has 
been  contended  that  a  '* billet  d  domicile''  ought,  more 
especially  as  regards  the  jurisdiction  of  the  Tribunal  of 
Commerce,  to  be  treated  as  a  bill  of  exchange,  on  the 
ground  that  a  "  billet  d  domicile^'  like  a  bill  of  exchange,, 
requires  the  remise  de  place  en  place.  The  practice  of  the 
Courts,  however,  seems  to  have  rejected  this  reasoning, 
and  has  applied  to  ''billets  d  domicile''  the  same  rides  as. 
those  which  govern  promissory  notes.    (Article  636.) 


§  l.^-OF  THE  FORM  OF  BILLS  OF  EXCHANGE  AND  OF 
MATimiTY. 

(This  paragraph  includes  ihejirst  and  fifth  paragraphs  of  the 
text  of  ike  Law.) 

When  the  conditions  indispensable  to  a  bill  of  exchange 
are  examined,  it  becomes  evident  that  they  are  of  two 
kinds,  the  one  obligatory,  the  other  optional. 

Articles  112,  113.  The  obligatory  conditions  are 
those  which  are  indispensable  to  the  validity  of  the  in- 
strument. Their  absence  causes  the  bill  of  exchange  to 
lose  all  advantages  attached  to  this  form  of  instrument. 
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and  reduces  it  to  an  ordinary  obligation  governed  by 
Common  Law. 

In  this  case  a  bill  of  exchange  is  considered  as  being 
a  simple  promise  to  pay  (promesse  simple). 

A  bill  of  exchange  to  which  married  women  or  spin- 
sters, not  being  traders,  may  have  affixed  their  sig- 
natures, will,  in  like  manner,  as  regards  them,  be  con- 
sidered as  a  simple  promise  to  pay;  but  it  retains  its 
<;haracter  of  a  bill  of  exchange  as  regards  other  parties. 
Moreover,  if  a  married  woman  sign  a  bill  of  exchange 
without  the  authority  of  her  husband,  her  signature 
■does  not  even  involve  a  promise  to  pay,  the  contract 
being  absolutely  null  and  void. 

Married  women  or  spinsters,  being  traders,  are  liable 
upon  bills  of  exchange  to  which  they  may  have  affixed 
their  signatures. 

Article  114.  Bills  of  exchange  signed  by  a  minor  not 
being  a  trader,  are  ineflfective  as  against  such  minor,  and 
do  not  even  involve  a  simple  promise  to  pay ;  this  applies 
also  to  persons  deprived  of  the  exercise  of  civil  rights, 
Nevertheless,  the  holder  of  the  bill  may  demand  pay- 
ment of  the  sum  by  which  the  minor  or  person  deprived 
of  civil  rights  may  have  actually  benefited  in  conse- 
quence of  the  negotiation  of  the  bill :  but  if  such  sum 
has  been  employed  for  frivolous  or  extravagant  pur- 
poses, such  parties  cannot  be  condemned  to  pay  any  part 
thereof.  The  same  rule  applies  to  persons  under  the 
control  of  a  coiseil  judiciare. 

The  following  are  the  essential  and  obligatory  con* 
ditions  to  a  bill  of  exchange : — 

Article  110.  The  bill  must,  in  the  first  place,  indi- 
cate the  drawee  and  the  receiver.  It  must  necessarily 
be  signed  by  the  drawer,  except  when  executed  before 
B,  notary,  which  is  permitted  by  the  French  law. 

It  must  contain  the  clause  making  it  payable  to  order, 
and  in  consequence  of  which  the  document  becomes  trans- 
ferable by  endorsement,  thus  rendering  it  easily  nego- 
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tiable,  and  permitting  it  to  take,  so  to  speak,  the  place^ 
of  current  coin. 

It  must  state  the  consideration  furnished  to  the  drawee 
by  the  drawer,  or  to  the  drawer  by  the  party  in  whose- 
favor  the  bill  is  drawn.  The  nature  of  this  considera- 
tion must  be  specified  in  precise  terms;  for  example,  it 
may  consist  of  specie  or  merchandise,  of  rents  or  secu- 
rities, of  personal  or  real  property,  etc.,  etc. 

Sometimes  the  party  in  whose  favor  the  bill  of 
exchange  is  drawn  does  not  furnish  the  consideration, 
but  simply  credits  the  drawer  with  the  amount  of  the 
bill.  In  this  case,  the  drawer  can  legally  call  it  "  value- 
in  account.'* 

The  indication  of  the  consideration  furnished  consti- 
tutes, but  with  little  reason,  a  modification  of  the  Com- 
mon Law,  which  does  not  require  that  the  consideration 
be  expressed.     (Civil  Code,  1,132.) 

In  addition  to  the  foregoing,  the  bill  of  exchange  men- 
tions the  sum  payable,  which  must  necessarily  consist  of 
money.  It  may  be  expressed  in  figures,  but  prudence 
and  custom  require  that  it  be  written  in  words  at  length 
in  the  body  of  the  instrument,  whilst  the  sum  in  the 
heading  is  expressed  in  figures. 

The  bill  of  exchange  must  contain  the  date,  which 
consists  of  the  indication  of  the  time  (year,  months  and 
day)  and  of  the  place  in  which  the  instrument  is 
drawn. 

This  statement  is  necessary  in  order  to  establish  the 
lapse  of  time  to  run ;  if,  for  example  the  bill  is  made 
payable  at  a  certain  number  of  days  or  months. after 
date. 

It  is  equally  requisite  in  the  case  of  a  bill  drawn  at  sight, 
or  a  certain  period  after  sight,  for  it  then  enables  the  period 
of  three  months  hereinafter  mentioned  to  be  reckoned,  at 
the  expiration  of  which  the  holder  loses  his  rights  if  he 
has  not  presented  the  bill.  It  serves,  moreover,  to  deter- 
mine whether  at  the  time  of  the  creation  of  the  bill  the 
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drawer  was  legally  capable  of  issuing  it ;  for  instance, 
whether  he  was  a  bankrupt,  for,  in  this  case,  being  pre- 
vented from  administering  his  estate,  he  can  no  longer 
dispose  thereof  by  either  bills  of  exchange  or  promissory 
notes. 

The  indication  of  the  place  in  which  the  bill  is  drawn, 
furnishes  proof  as  to  whether  there  has  been  a  remise  de 
place  en  place. 

Another  indication  necessary  in  bills  of  exchange  is 
the  date  of  maturity. 

It  is  a  principle  that  the  maturity  must  not  be  de- 
pendent upon  a  condition,  or  be  fixed  at  an  uncertain 
period ;  such  conditions  are  in  fact  incompatible  with  the 
nature  of  bills  of  exchange,  which  ought  to  inspire 
absolute  confidence,  and  take  the  place,  as  we  have  pre- 
viously said,  of  current  coin. 

Articles  129, 130, 131, 132.  The  bill  may  be  at 
sight,  in  which  case  it  is  payable  on  presentation. 
Nevertheless,  in  order  that  the  endorsers,  and  the  drawer 
who  has  furnished  the  provision,  be  not  too  long  sub- 
jected to  the  rigorous  measures  which  the  holder  may 
exercise  towards  them,  the  latter  is  bound,  under  penalty 
of  losing  his  rights,  to  present  the  instrument  for 
payment  within  three  months  from  its  creation.  (Article 
160.) 

It  may  also  be  payable  at  a  certain  date  after  sight,  as, 
for  instance,  at  fifteen  days  after  sight.  In  this  case,  in 
order  to  fix  the  date  of  expiration  of  the  delay,  the 
holder  must  present  the  .instrument  to  the  drawee,  who 
affixes  his  signature  with  the  date  of  presentation. 

If  the  drawee  will  not  date  the  bill,  or  if,  after  having 
written  the  date,  he  refuse  to  sign,  the  holder  must  have 
it  protested.  The  time  then  begins  to  run  firom  the  day 
of  protest. 

In  this  case,  as  in  the  preceding,  the  bill  must  be  pre- 
sented by  the  holder,  under  penalty  of  loss  of  his  rights^ 
within  three  months  from  its  creation. 
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When  the  bill  is  payable  at  a  certain  period  after  its 
creation,  the  date  of  maturity  may  be  indicated  in 
several  different  ways. 

First,  the  term  may  consist  of  a  certain  number  of 
days,  as  for  example,  a  bill  drawn  the  1st  of  February, 
and  payable  in  eight  days. 

In  this  case  the  dies  a  quo,  viz.,  the  day  after  which  the 
time  begins  to  run,  is  not  reckoned  in  the  calculation  of 
the  term.  Accordingly  the  bill  ought  to  be  presented 
and  paid  the  9th  of  February. 

The  time  may  also  be  indicated  in  the  following 
terms: — 

**  Pay  in  one  month,  two  months,  &c,  &c" 

This  mode  is  exceedingly  dangerous,  by  reason  of  the 
difficulties  of  interpretation  to  which  it  may  give  rise. 

Let  us  suppose,  in  effect,  a  bill  drawn  the  28th  of 
February,  and  payable  in  a  month ;  should  the  date  of 
payment  be  the  28th  of  March  or  the  31st  of  March  ? 
This  is  a  question  which  has  given  rise  to  much  con- 
troversy. In  consequence,  this  form  of  bill  is  rarely  used 
in  practice. 

The  bill  of  exchange  may  also  be  drawn  at  one  or 
several  usances.  The  usance  consists  of  a  certain  space 
of  time  which  is  a  fixed  and  invariable  period  of  thirty 
days ;  thus  2,  3,  or  4  usances  comprise  60,  90,  or  120 
days. 

The  bill  of  exchange  may  also  be  made  payable  at  a 
fixed  date : — 

"  Pay  on  the  25th  of  April,  1880." 

This  mode  of  expression  cannot  possibly  give  rise  to 
any  uncertainty,  and  is  the  only  one  which  is  used  in 
practice. 

Abticle  133.  Lastly,  the  bill  may  be  made  payable 
at  fair  time.  If  the  fair  last  several  days,  as  the  drawee 
has  depended  on  his  receipts  for  the  payment  of  the  bill, 
and  the  holder  on  the  fulfilment  by  the  drawee  of  his 
engagement  for  the  payment  of  his  own  purchases,  the 
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law  declares  that  the  bill  shall  become  due  the  day  before 
that  fixed  for  the  closing  of  the  fair,  or  the  day  of  the 
fair  itself  if  it  does  not  last  more  than  one  day. 

Article  134.  When  the  due  date  of  the  bill  falls 
on  a  legal  holiday,  the  bill  is  payable  the  preceding  day. 

We  have  thus  enumerated  the  conditions  indispensable 
ix)  the  validity  of  a  bill  of  exchange.  Others  exist,  the 
Absence  of  which  does  not  in  any  way  affect  the  legality 
of  the  instrument,  but  which  are  of  great  utility  in 
•commerce  because  they  supply  real  necessities ;  for  this 
reason  they  require  a  few  words  of  explanation. 

If  a  drawer  fears  that  the  drawee  will  not  pay,  he 
liakes  care  in  drawing  the  bill  to  indicate  another  person 
to  pay  in  his  place.  This  substitute  is  called  "recom- 
mandataire"  The  same  idea  is  also  expressed  by  the 
words  "  au  besain  ehez  Mr,  A.  £.''  Hence  arises  the  clause 
-of  "  besoina  "  (cases  of  need). 

If  the  drawer  desires  to  save  the  drawee,  in  case  of 
non-payment,  the  expenses  of  protest  and  notification  of 
the  protest,  he  should  insert  in  the  bill  the  clause  "  retour 
^anafrais^'  (return  without  expenses). 

This  clause  is  used  generally  in  the  case  of  drafts  of 
small  amount  called  "  broches"  and  permits  the  holder  to 
dispense  with  the  legal  formalities  to  which  he  is  sub- 
jected by  common  law  in  the  exercise  of  his  rights  on 
the  instrument. 

Should  the  drawer  apprehend  that  the  bill  may  be 
lost,  he  may  draw  several  copies.  The  following  is  an 
■example  of  the  case  in  question : — 

W.  Raymond,  of  Paris  has  sold  goods  to  J.  Bernard, 
oi  Havre.  To  cover  their  price,  Raymond  draws  a  bill 
on  Bernard,  which  he  wishes  him  to  accepi*  But  it  is 
not  prudent  to  allow  an  accepted  bill  to  travel  about,  as 
in  the  event  of  its  going  astray,  it  is  very  difficult  to 

*  The  acceptance  is  a  declaration  'written  acroes  the  bill  of  ex- 
change by  the  drawee,  and  by  which  he  promises  to  pay  the 
jixnonnt. 
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procure  a  duplicate.     Raymond  will  therefore  act  a& 
follows : — 

He  will  create  two  copies  of  his  draft,  and  the  first 
will  be  thus  worded : — 

"  On  the  31st  May,  1880,  pay  by  this  first  of  exchange 
(the  second  not  being  paid)  the  sum  of  one  thousand 
francs,  value  received  in  goods. 

"  To  J.  Bernard.  W.  Raymond." 

Raymond  sends  the  first  copy  to  his  banker,  lu 
Antoine,  of  Havre,  writing  him  as  follows : — 

"I  send  you  herewith  a  first  of  exchange  on  J. 
Bernard;  please  procure  his  acceptance  thereto  and 
advise  me  thereof,  retaining  the  bill  for  the  rightful, 
holder  of  the  second  of  exchange." 

When  Raymond  has  received  advice  of  the  acceptance,, 
he  negotiates  the  second  copy,  thus  worded : — 

"  On  the  Slst  May,  1880,  pay  to  my  order,  by  this  my 
second  of  exchange,  the  first  being  deposited  with  Mr. 
Antoine,  of  Havre,  for  acceptance,  the  sum  of  one 
thousand  francs,  value  received  in  goods. 

"  To  J.  Bernard.  W.  Raymond." 

At  maturity  the  rightful  holder  of  the  second  copy 
presents  himself  to  Mr.  Antoine,  and  withdraws  the. 
first  copy.  The  second  copy  is  destined  to  receive  the 
endorsements. 

Furnished  with  these  two  copies,  the  holder  goes 
to  Bernard,  to  whom  he  produces  the  font  copy  accepted,, 
and  then  the  second  containing  the  endorsements,  which 
show  that  he  is  the  lawful  proprietor  of  the  bill.  He* 
can  then  receive  the  amount  thereof. 

Article  IIL  A  clause  frequently  used  is  that  by 
which  the  drawer  indicates  the  residence  of  a  third 
party,  other  than  the  drawee,  where  the  payment  of  the 
bill  is  tp  be  effected.  This  third  party  is  called 
"  domiciliataire.** 
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For  example,  the  drawer  may  not  have  the  necessary- 
funds  at  his  residence,  or  may  be  going  away,  etc.,  etc. 
In  these  various  cases  he  indicates  to  the  drawer  his 
"  domieiliataire.*'  This  person  is  genei-ally  his  banker. 
The  bill  can  also  be  drawn  to  the  order  and  for  account 
of  a  third  party,  as  will  be  explained  in  Article  115. 

All  the  rules  which  we  have  just  explained  are  in 
principle  applicable  both  to  bills  of  exchange  and 
promissory  notes,  except  in  the  case  in  which,  by  reason 
of  the  circumstances,  they  are  peculiar  to  bills  of 
exchange. 

Thus,  as  we  have  said,  a  bill  of  exchange  must 
mention  the  names  of  the  drawer  and  the  drawee.  It  is 
scarcely  necessary  to  add  that  in  the  case  of  a  promissory 
note  the  names  of  the  maker  and  the  payee,  or  "  bSne- 
ficiairel*  must  appear.  In  promissory  notes  neither 
drawer  nor  drawee  exist. 

Bills  of  exchange  and  promissory  notes  are  subject 
to  two  kinds  of  tax,  stamp  duties  and  registration  fees^ 
which  we  will  further  examine. 


§  2. — SURETIES  FOR  PAYMENT  OF  BILLS  OF  EXCHANGE. 
OF  PROVISION. 

Articles  115,  116,  117.  We  will  now  examine  the 
guarantees  by  means  of  which  it  is  endeavoured  to 
ensure  the  payment  at  maturity  of  commercial  bills. 

The  first  guarantee  is  the  acceptance  by  the  drawee, 
who  receives  from  the  drawer  an  order — 

1.  To  pay  at  maturity,  and 

2.  If  the  bill  is  not  payable  at  sight,  to  accept  it  on 
presentation. 

Here  two  hypotheseB  may  proacnt  -tibemselves — 
1.  It  may  happen  that  the  drawee  consents  to  execute 
his  part  in  the  agreement  without  being  secured  for  the 
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risk  In  such  a  case,  if  the  drawee  has  paid  the  bill  of 
exchange,  he  has  a  right  of  action  for  reimbursement, 
termed  mandati  cotUraria,  against  the  drawer. 

2.  In  general,  drawees  will  not  accept  unless  they 
have  received  from  the  drawer  value  at  least  equal  to 
the  amount  of  the  bill  of  exchange. 

Such  value  is  called  "pwtnsion,** 

It  consists  of  security  handed  to  the  drawee  by  the 
drawer  to  cover  in  advance  the  amount  of  the  bill ;  or, 
again,  of  a  sum  due  from  the  drawee  to  the  drawer ;  but 
it  is  necessary  that  such  debt  be  accrued  due  at  the  date 
of  maturity  of  the  bill,  without  which,  provision  does 
not  exist. 

A  case  may  occur  in  which  it  is  very  important  to 
ascertain  if  the  drawee  possessed  provision;  for  if 
the  holder  of  a  bill  unpaid  at  maturity  has  not  caused 
protest  to  be  made  within  the  legal  peridd,  he  loses  his 
recourse  against  the  drawer  if  the  latter  prove  that  pro- 
vision existed  at  matmity.  If  he  cannot  prove  this,  he 
is  bound  to  reimburse  the  holder,  even  if  the  protest  has 
not  been  made  in  time.  As  regards  the  endorsers,  he 
loses  his  rights  absolutely,  without  their  being  obliged  to 
prove  that  provision  was  made. 

The  drawee,  having  accepted  the  bill  of  exchange, 
cannot  longer,  as  regards  the  holder  or  endorsers,  plead 
that  provision  has  not  been  made ;  this  is  provided 
by  Article  117,  which  states  that  acceptance  implies 
provision. 

But  to  whom  does  the  provision  belong ;  to  the  drawer 
or  to  the  holder  ? 

The  question  does  not  present  any  interest  if  the 
drawer  has  remained  solvent,  but  the  point  becomes 
important  in  the  event  of  the  bankruptcy  of  the  drawer, 
for,  in  this  case,  if  the  provision  continued  to  belong  to 
the  drawer,  it  would  become  part  of  the  assets  of  the 
bankruptcy  and  be  divisible  among  his  creditors;  and 
the  holder,  if  he  prove  in  the  bankruptcy,  would  merely 
be  entitled  to  a  dividend. 
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The  law  is  that  the  holder  remains  the  owner  of  the 
provision,  so  that  by  the  fact  of  the  transfer  of  the  bill 
of  exchange  the  provision  is  virtually  withdrawn  from 
the  assets. 

There  exists  another  species  of  guarantee  for  the  pay- 
ment of  bills  of  exchange,  viz.,  "  tirage  pour  compte  " — 
drawing  for  the  account  of  a  third  party. 

The  following  is  an  example :  B  of  Havre  is  in  nego- 
tiation with  A  of  Rio  for  the  purchase  of  15,000f.  worth 
of  coflfee.  B  demands  time  for  payment.  A  does  not 
object,  but  as  he  has  not  sufficient  knowledge  of  B,  he 
informs  the  latter  that  he  grants  his  request  on  condition 
that  he  pays  in  banker  s  acceptances,  by  which  is  meant 
that  A  is  to  draw  on  a  banker  who  undertakes  to  accept 
on  presentation. 

.B  then  seeks  a  banker  with  whom  to  carry  out  the 
transaction.  The  banker,  C,  consents,  whereupon  B  gives 
notice  thereof  to  A,  who  then  draws  on  the  banker  a  bill 
which  he  discounts  with  D  and  Co.,  his  own  bankers  at 
Rio. 

This  bill  will  be  worded  as  follows  : 

"  One  hundred  and  twenty  days  after  date  pay  to  the 
order  of  D  and  Co.,  value  received  in  cash,  the  sum  of 
fifteen  thousand  francs,  which  place  to  the  debit  of  B. 

"ToMr.C.  (Signed)    A" 

A  is  then  drawer  for  account  of  a  third  party.  B  is 
the  giver  of  the  order  {donneur  (tordrc). 

The  banker  C  is  the  drawee. 

The  drawer  for  account  is,  as  drawer,  personally  liable 
to  the  parties  on  the  bill;  consequently,  if  from  any 
cause  the  drawee  refuses  to  accept,  or  does  not  pay,  the 
holder  has  recourse  against  the  drawer  for  account. 

We  have  previously  seen  that  in  an  ordinary  bill  of 
exchange  the  authority  to  accept  and  to  pay  is  given  to 
the  drawee  by  the  drawer,  who  must  provide  the  drawee 
with  the  necessary  provision  to  meet  the  bill. 
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In  drawing  for  accoont  it  is  otherwise.  The  authority 
to  accept  and  pay  is  given,  not  by  the  drawer,  but  by 
the  giver  of  the  order  (donneuriordre) ;  it  is  he  who  must 
provide  funds  to  the  drawee. 

It  is  the  same  if  the  banker  pay  without  being  covered ; 
he  will,  in  the  same  manner  as  a  drawee,  have  recourse 
for  the  payment  of  his  advances  by  the  action  called 
maiidaii  cofitraria.  But  it  must  be  exercised  against  the 
giver  of  the  order,  and  not  against  the  drawer  for  ac- 
<50unt ;  for  it  is  the  giver  of  the  order  who  must  fulfil  all 
the  obligations  of  the  drawer,  and  consequently  it  is 
against  him  that  the  drawee  has  redress,  if  he  pays  with- 
out being  covered. 

The  banker  has  moreover  a  means  of  preserving  his 
right  of  action  against  the  drawer  for  account ;  it  is  suffi- 
cient that  he  accepted  by  intervention*  for  him,  and  he 
then  has  a  right  of  action  against  him  called  an  action 
siegotiorum  gestorum  contraria,    (Article  126.) 


§§  3  AND  4.— ACCEPTANCK — ACCEPTANCE  BY  INTERVEN- 
TION OE  FOR  HONOR. 

Article  118.  We  have  explained  that  the  drawee 
receives  an  order  from  the  drawer  to  accept  the  bill  of 
exchange  in  the  event  of  it  not  being  payable  at  sight. 

It  is  evident,  therefore,  that  the  theory  of  acceptance, 
which  we  shall  proceed  to  explain,  is  peculiar  to  bills  of 
exchange. 

The  drawee  not  being,  before  he  has  accepted  the  bill, 
•a  party  thereto,  the  holder  has  the  greatest  interest  in 
inducing  him  to  accept  it  as  soon  as  possible,  for  imme* 
diately  it  has  received  the  acceptance  of  the  drawee,  such 
•drawee  becomes  not  only  bound  to  pay  as  regards  the 
drawer,  but  also  primarily  liable  on  the  bill.  This,  how- 
♦  See  Page  194. 
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•ever,  is  as  regards  the  holder  an  optional  proceeding  which 
he  may  waive  without  losing  his  rights. 

The    drawer    and    the    subsequent     endorsers    are 
liable    to    the    holder  in    the  event   of    the    drawee  s 
refusal  to  accept  at  the  time  when  the  bill  is  presented* 
to  him,  independently  of  the  non-payment  of  the  bill  at 
maturity. 

Article  122.  The  acceptance  of  a  bill  of  exchange 
must  be  in  writing,  and  expressed  by  the.  word  "  accepts" 
followed  by  the  signature  of  the  drawee. 

The  signature  alone,  even  without  the  word  " accepts" 
suffices.  It  may  be  given  either  on  the  bill  itself  or  by 
a  separate  instrument. 

The  acceptance  must  be  dated  when  the  bill  is  not 
made  payable  at  a  fixed  date,  but  at  a  certain  number  of 
days  after  sight;  it  is,  in  fact,  neceasary  in  this  case  in 
order  to  fix  the  date  from  which  the  days  after  sight 
will  be  reckoned  In  default  of  a  date  being  fixed  on 
acceptance,  the  law  decides  that  the  days  after  sight 
commence  to  run  from  the  date  at  which  the  bill  has 
been  drawn.  When  the  maturity  is  fixed  at  a  given 
day,  it  is  not  necessary  that  the  acceptance  should  be 
dated. 

Abticle  123.  When  the  bill  is  made  payable  in 
another  place  than  the  residence  of  the  drawee,  it  is 
necessary  at  the  time  of  acceptance  that  the  drawee 
indicate  upon  the  bill  the  address  at  which  payment 
will  be  made;  if  he  omits  this  indication,  the  holder 
might  refuse  to  consider  the  acceptance  complete. 

Article  125.  When  a  bill  is  presented  for  acceptance 
to  the  drawee,  he  may  demand  time  for  consideration  or 
to  consult  his  books ;  the  bill  is  then  handed  to  him,  and 
lie  gives  a  receipt  for  it,  stating  the  date  and  hour  of  the 
presentation.  He  is  bound  to  return  the  bill  within 
twenty-four  hours.* 

If,  at  the  expiration  of  this  time,  the  drawee  has  not 

*  At  Paris  the  cnstom  of  bankers  is  to  grant  three  days. 


Digitized  by 


Google 


192  CODE  OF  COMMERCE   (cOMMENTABT). 

returned  the  bill,  he  becomes  liable  to  the  holder  for 
damages,  as,  upon  the  refusal  of  acceptance  by  the 
drawee,  the  holder  will  have  the  right  to  proceed  imme- 
diately against  the  endorsers  and  the  drawer  to  compel 
them  to  give  security,  and  it  may  happen  that  in  the 
interval  they  become  insolvent.  The  drawee  must,  in 
such  case,  make  good  the  damage  he  has  caused  to  the 
holder. 

Article  121.  If  the  drawee  has  accepted  the  bill 
of  exchange,  he  cannot  retract  his  acceptance,  even  when 
the  drawer  may  have  become  bankrupt  before  the- 
acceptance  and  without  the  knowledge  of  the  acceptor. 

It  is  otherwise  when  the  drawee  has  accepted  the  bill, 
bat  still  retains  it  in  his  possession ;  he  can  in  this  case- 
cancel  his  acceptance. 

But  even  when  the  drawee  may  have  given  up  the- 
bill,  he  can,  according  to  the  best  authorities,  retract  his 
acceptance  in  the  case  in  which  it  had  been  extorted 
from  him  by  fraud  or  by  violence,  or  in  the  event  of  his 
having  been  in  a  state  of  legal  incapacity  at  the  time  of 
signing  the  instrument. 

Article  124.  The  drawee  must  be  considered  as 
refusing  to  accept  when  he  declares  that  he  accepts,  but 
with  modifications  as  regards  the  maturity  of  the  bill, 
or  if  he  declares  himself  willing  to  accept,  but  under 
certain  conditions. 

But  what  will  arise  if  the  drawee  only  accept  the  bill 
for  a  portion  of  its  amount,  as  for  instance  a  bill  for  1,000 
francs  accepted  for  500  francs?  According  to  Article 
1,244,  Civil  Code,  the  creditor  cannot  be  compelled 
to  receive  a  fraction  of  that  which  is  due  to  him ;  it 
is  therefore  evident  that,  pursuant  to  such  principle, 
the  creditor  should  not  be  bound  to  receive  a  limited 
acceptance. 

An  exception  has,  however,  been  made  in  favor  of  the 
drawer  and  the  endorsers,  and  it  has  been  decided  that- 
the  acceptance  may  be  limited  as  to  the  sum  accepted 


Digitized  by 


Google 


BILLS  OP   EXCHANGE — AOCEFfANCES.  193 

and  that  in  this  case  the  holder  is  bound  to  protest  the 
bill  for  the  surplus. 

Abticle  119.  When  the  drawee  refuses  to  accept, 
the  holder  must  have  such  refusal  attested  by  a  public 
o£Scer,  termed  a  "  huissier''*  who  draws  up  a  sommaiion 
called  protest  for  non-acceptance  (jprotit  faute  iTaccep- 
iation). 

Article  120.  Having  procured  this  protest,  the 
holder  applies  to  the  drawer  and  endorsers,  to  whom  he 
must  have  previously  notified  the  refusal  of  the  drawee  to 
accept,  and  demands  of  them : — 

1.  To  provide  him  with  suflBlcient  security;  that  is  to 
say,  a  solvent  surety,  who  will  become  liable  in  place  of 
the  drawee ;  and, 

2.  To  reimburse  the  expenses  incurred. 

The  holder  can  demand  security  from  all  the  parties 
to  the  bill,  they  being  all  jointly  and  severally  liable 
for  the  non-acceptance ;  but  he  cannot  obtain  as  many 
sureties  as  there  are  joint  and  several  debtors,  for  he 
would  thus  acquire,  and  with  much  expense,  an  unneces- 
sary number  of  guarantees.  He  is  only  entitled  to  the 
personal  engagement  of  the  drawee;  and  as  he  thus 
obtains  an  equivalent  guarantee,  he  is  not  entitled  to 
demand  more. 

The  surety  given  by  the  drawer  or  an  endorser  relates 
only  to  the  drawer  or  the  endorser  whom  he  may  have 
guaranteed. 

But  can  the  endorser  who  has  furnished  security 
sue  the  preceding  endorsers  ? 

The  affirmative  is  admitted  by  the  Code  of  Commerce. 
In  consequence,  the  endorser  who  has  given  security 
can  have  recourse  against  the  other  endorsers  who 
precede  him,  or  against  the  drawer. 

K  the  parties  who  are  called  upon  to  furnish  security 

*  The  protest  can  also  be  drawn  np  by  a  notary,  but  in  practice 
this  mode  of  proceeding  is  never  adopted. 
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make  default  therein,  they  must  pay  the  bill,  together 
with  the  expenses  of  protest  and  re-exchange  * 

They  are  not  even  authorised  to  deduct  interest  on  the 
bill  from  the  day  on  which  the  payment  was  effected  to 
that  of  its  maturity;  for  that  which  is  demanded  is  not 
the  payment  but  a  guarantee.  The  holder  cannot,  in  fact, 
enforce  such  payment,  but  has  only  the  right  to  require 
that  security  be  given. 

Abticle  126.  It  may  even  happen  that  security  be 
spontaneously  offered,  as  when  a  third  party  intervenes, 
and  declares  that  he  will  accept  the  bill  of  exchange. 
This  is  called  an  acceptance  by  intervention,  or  for  honor. 

The  acceptor  by  intervention  may  be  indebted  to  the 
drawer,  or  even  accept  without  being  covered.  In  the 
latter  case,  he  has  recourse  against  the  party  for  whom 
he  accepted. 

In  order  that  an  acceptance  by  intervention  be  valid, 
it  is  necessary,  in  the  first  place,  that  the  party  giving 
it  be  not  already  a  party  to  the  bill,  for,  if  he  be  so,  his 
signature  will  not  afford  any  fresh  guarantee  to  the 
holder. 

In  the  second  place,  it  cannot  take  place  until  after  the 
protest  for  non-acceptance,  for  up  to  this  moment  the 
drawee  may  accept  the  bill  himself,  and  an  intervention 
would  be  uncalled  for  and  unnecessary. 

Lastly,  the  acceptance  by  intervention  must  be  men- 
tioned in  the  protest,  and  signed  by  the  intervening 
party. 

Article  127.  The  acceptor  by  intervention  must, 
with  the  least  possible  delay,  notify  his  intervention  to 
the  party  for  whose  account  he  intervenes,  in  order  that 
the  latter  may  take  such  measui*es  as  his  interests 
may  require;  thus,  if  the  acceptor  by  intervention 
has  intervened  in  favor  of  the  drawer,  in  order  to  save 
him  the  necessity  of  giving  security,  or  of  reimburse- 

*  By  expenses  of  re-exchange  are  meant  those  inonrred  in 
making  the  bill  payable  in  the  place  in  which  it  is  drawn. 
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meat,  which  the  holder  and  the  endorsers  are  entitled 
to  demand  from  him,  it  is  important  that  the  drawer 
be  advised  of  the  acceptance  by  intervention  necessitated 
by  the  refusal  to  accept  on  the  part  of  the  drawee,  for,  if 
he  has  not  yet  furnished  the  drawee  with  provision,  he 
will  take  care  not  to  do  so;  and  if  he  has  already  sent  it, 
he  will  do  his  best  to  withdraw  it. 

No  fixed  delay  is  prescribed  to  the  acceptor  by  in- 
tervention for  the  notification  of  his  acceptance  to  the 
party  in  favor  of  whom  he  accepts;  but  if,  in  conse- 
quence of  the  delay  which  he  may  have  made  in  inform- 
ing him  of  the  fact  of  such  acceptance,  prejudice  has  been 
caused  to  the  party  for  whom  he  accepts,  he  is  liable 
therefor. 

Abticle  128.  The  holder  of  the  bill  of  exchange 
moreover  preserves  all  his  rights  against  the  drawer  and 
the  endorsers,  by  reason  of  the  default  of  acceptance  by 
the  person  on  whom  the  bill  was  drawn^  notwithstanding 
any  acceptance  by  intervention. 

The  reason  of  this  provision  is  evident ;  the  drawee 
might  be  quite  solvent,  and  the  value  of  his  acceptance 
consequently  unquestionable;  but  the  signature  of  the 
intervening  party  might  be  worthless;  therefore,  the 
holder  must  not  be  deprived  of  the  recourse,  on  which  he 
depended  when  he  received  the  bill,  against  the  drawer 
and  endorsers  in  case  of  non-acceptance. 

But  then  it  may  be  asked.  Of  what  use  is  an  acceptance 
by  intervention  ?  The  explanation  is  dear.  When  the 
party  intervening  offers  sufficient  guarantees  of  solvency, 
the  holder  can  have  no  object  in  exercising  his  right 
against  the  drawer.  The  parties  to  the  bill  of  exchange 
have  every  incentive  to  insure  the  solvency  of  the  inter- 
vening party,  to  avoid  the  necessity  of  furnishing 
security  themselves. 

The  question  of  acceptance  comprises  several  special 
rules  in  the  case  of  bilb  payable  at  a  certain  period  after 
sight.    Thus   the    holder    must   present   the  bill    for 
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acceptance  within  three  months  from  its  date,  and 
this  acceptance  must  be  dated.  If  the  drawee  omit 
the  date,  the  bill  is  payable  at  the  term  appearing- 
thereon,  reckoning  from  the  date  of  acceptance. 

In  the  case  in  which  the  drawee,  not  having  received 
provision,  declines  to  bind  himself  by  acceptance,  he  can,, 
without  contracting  any  liability,  and  simply  with  the- 
object  of  fixing  the  date  of  maturity,  write  on  the  bill,, 
with  the  date,  the  words  "  cu  sans  aeeqptation!* 

The  difference  between  the  simple  visd  and  the  accept- 
ance is  therefore  most  important. 

In  fact,  whilst  by  his  acceptance  the  drawee  makes 
himself  a  direct  and  personal  debtor  of  the  holder,  towards 
whom  he  becomes  bound  irrevocably,  the  drawee  who- 
signs  a  f>isd  does  not  contract  any  engagement  towards 
any  person  whatever ;  he  simply  indicates  the  date  from 
which  the  delay  after  which  the  bill  is  payable  com- 
mences to  run,  but  he  assumes  no  responsibility  as 
regards  the  instrument. 

From  this  fact  arises  another  difference,  consequent 
upon  the  first,  that  whereas  acceptance  increases  the 
security  of  the  holder  by  giving  him  the  guarantee  of  a. 
jfresh  surety,  and  thereby  greatly  facilitates  the  circula- 
tion of  the  bill  of  exchange,  the  visd  does  not  produce 
any  of  these  effects. 

Lastly,  when  the  drawee  refuses  either  to  accept,  or  even 
to  affix  a  visd,  the  holder  must  cause  a  protest  for  non- 
acceptance  to  be  drawn  up,  the  date  of  which  is  the  start- 
ing point  of  the  period  to  elapse  after  sight  of  the  bilL 

The  payment  of  the  bill  of  exchange  can  also  be 
guaranteed  by  other  documents;  in  which  case  it  is 
called  "documentary." 

Let  us  suppose  that  A,  of  Rio,  sells  to  B,  of  HAvre,  200 
bags  of  coffee  for  15,000  francs.  The  seller  A  being 
about  to  send  his  coffee  to  H&vre,  makes  a  contract  of 
freight  with  Captain  C,  of  the  ship  Nq>iune,  The  con- 
tract made,  he  ships  his  200  bags  of  coffee  on  board  the 
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Tessel,  and  the  captain  gives  him  a  receipt  called  a  bill  of 
lading,  which  may  be  to  bearer,  to  order,  or  to  a  person 
named ;  it  is,  however,  usually  made  out  to  order. 

On  his  arrival  at  H&vre, .  Captain  C  can  only  validly 
deliver  the  coffee  to  the  legal  holder  of  the  bill  of  lading. 
If  no  one  appears,  the  captain  applies  to  the  President  of 
the  Tribunal  of  Commerce,  who  appoints  a  sequestrator. 
The  captain  is,  in  fact,  only  a  temporary  holder,  that  is 
to  say,  a  bailee  for  the  accoimt  of  others;  and  in  the 
present  hypothesis,  for  the  account  of  an  imknown 
person. 

The  holder  of  the  bill  of  lading,  is,  in  reality,  entitled 
to  the  legal  possession  of  the  goods,  from  which  has  arisen 
the  maxim,  "  Le  connaissement,  c^est  la  marchandiseJ' 

However  that  may  be,  A  draws  on  B  a  bill  of  exchange 
for  15,000  francs ;  but  supposing  that  B  refuses  to  accept, 
or  even  that  he  accepts  but  is  insolvent,  the  bill 
'evidently  could  not  be  discounted. 

In  order  to  avoid  this  inconvenience,  A  will  go  to  his 
bankers  at  Rio,  D  &  Co.,  €«id  as  they  require  another 
guarantee  beyond  the  signature  of  the  drawer,  A  will 
pledge  with  them  the  coffee  shipped  on  board  the 
Neptu7ie,  and  to  effect  this  he  wiU  only  have  to  endorse 
the  bill  of  lading  in  favor  of  D  &  Co. 

The  bill  of  exchange,  and  the  bill  of  lading  are  thence- 
forward inseparable;  they  are  transferable  together. 
{Court  of  Cassation,  15th  December,  1856;  Court  of 
Limoges,  22nd  July,  1857.) 

The  bill  of  lading  is  termed  document,  and  the  bill  of 
exchange  is  styled  documentary. 

But  this  mode  of  procedure  gives  rise  to  a  difficulty.  - 

Let  us  suppose  that  the  bill  has  been  drawn  at  120 
days,  and  that  the  Neptune  having  arrived  at  the  port  of 
destination  before  this  time,  the  market  has  risen.  B 
desires  to  seU,  but  he  has  not  the  bUl  of  lading,  cuid  does 
not  know  the  address  of  the  holder,  and  even  if  he 
found  him,  this  person  might  refuse  to  receive  payment 
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before  maturity.  "With  a  view  to  avoid  this  incon-^ 
venience,  the  following  clause  may  be  inserted  in  the 
bill  of  exchange :  "  with  power  to  the  drawer  to  discount- 
at  6  per  ceni  per  annum." 

This  clause  imposes  upon  the  holder  the  double 
responsibility  of  making  himself  known  to  the  drawee  on 
the  arrival  of  the  vessel^  and  of  receiving  paymeni 
before  maturity. 

The  execution  of  these  obligations  may  occasion 
some  inconvenience  to  the  holder,  but  it  is  slight  when 
compared  with  the  great  advantages  which  result  from 
this  practice. 


§  6.— OF  MATURrrr  of  bills  of  iixchanqe. 

This  subject,  inserted  here  in  order  to  maintain  the 
concordance  with  the  divisions  of  the  text  of  the 
Code  of  Commerce,  has  been  treated  of  in  the  explana- 
tions contained  in  Paragraph  1  preceding. 


§  6. — of  the  transfer  of  bills  of  exchange. 

It  is  a  principle  that  bills  of  exchange  and  promissory 
notes  can  be  transferred  by  endorsement. 

The  theory  of  endorsement  is  common  both  to  bills  of 
exchange  and  promissory  notes. 

The  endorsement  consists  of  a  statement  written  on 
the  back  of  the  bill  or  promissory  note. 

The  power  of  endorsement  is  a  consequence  of  the 
clause  which  makes  the  instrument  payable  to  order. 

The  effect  of  endorsement  may  either  be : — 

1.  To  transfer  the  property  in  the  instrument  to  the 
person  to  whose  order  the  endorsement  is  made. 
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2.  To  confer  on  the  person  to  whom  the  endorsement 
is  made  a  procuration  to  receive  the  amount  of  the  bill  of 
exchange  or  promissory  note,  or 

3.  To  pledge  such  bill  of  exchange  or  promissory 
note. 

In  the  first  of  these  cases,  the  endorsement  may  be 
said  to  make  over  the  property  in  the  bill. 

The  second  kind  of  endorsement  is  termed  *^par 
procuration;"  and,  lastly,  the  third  mode  is  called  an 
endorsement  of  guarantee. 

Endorsement  tram/erring  the  property  in  the  bill.  In 
Civil  Law  an  ordinary  debt  can  be  assigned,  but  in  order 
that  the  transferee*  acquire  the  property  therein,  the 
law  requires  that  the  transfer  of  tiie  debt  be  notified  to 
the  debtor,  pursuant  to  Article  1,690  of  the  Civil 
Code. 

In  the  case  of  a  commercial  bill,  on  the  contrary,  the 
condition  of  the  notification  to  the  debtor  of  the  transfer 
does  not  and  cannot  exist.  No  notification  is  necessary, 
for  the  debtor  does  not  know  his  creditor,  and  his 
signature  alone  renders  him  liable  to  pay  the  bill. 

The  following  is  the  form  of  the  endorsement : — 

"  Pay  to  the  order  of  A.  B.  value  received  in  goods. 
"  Paris,  31st  January,  1880. 
"C.  D." 

Article  137.    The  endorsement  must  therefore  ex- 


The  name  of  the  endorsee ; 

The  clause  "  payable  to  order ;  '* 

The  consideration  furnished  to  the  endorser  by  the 
endorsee ; 

The  signature  of  the  endorser ; 

And  lastly,  the  date  of  the  endorsement.  Ante-dating 
endorsements  is  forgery,  and  punishable  by  imprisonment 
with  hard  labor. 

*  The  person  to  whom  the  debt  is  assigned. 
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The  utility  of  these  various  definitions  has  been  abeady 
explained  in  the  present  treatise ;  there  is  consequently 
no  need  to  enlarge  upon  them.  It  is  only  necessary  to 
mention  that  the  endorsement  may  be  validly  made  even 
after  maturity  of  the  bill  of  exchange.  (Court  of  Cassa- 
tion, 25th  July,  1855, 18th  August,  1866.) 

Article  136.  The  effect  of  endorsement  is  to  trans- 
fer the  property  in  the  bill.  In  comparing  with  an 
endorsement  the  transfer  of  an  ordinary  debt,  a  cha- 
racteristic common  to  both  is  discovered,  viz.,  that  both 
transfer  the  ownership.  Nevertheless,  two  very  im- 
portant differences  exist  between  the  endorsement  of  a 
bill  and  the  transfer  of  an  ordinary  debt.* 

In  Civil  Law  the  transferor  has  to  guarantee  one  thing 
only,  viz.,  the  existence  of  the  claim.  This  arises  from 
the  fact  that  the  transfer  of  a  debt  constitutes  in  general 
a  speculation  which  the  law  does  not  encourage,  and 
which  it  regards  with  much  disfavor. 

As  regards  commercial  bills,  the  element  of  specidation 
does  not  exist.  These  instruments  may  be  said  to  con- 
stitute a  regular  currency,  and  are  destined  to  a  circula- 
tion which  cannot  be  too  much  encouraged. 

Moreover,  when,  for  example,  A  settles  with  a  trades- 
man to  whom  he  is  indebted  by  endorsing  to  such 
tradesman  a  bill  which  he  holds  on  a  third  party,  the 
tradesman  accepts  it  out  of  consideration,  not  for  the 
signature  of  this  third  party,  whom  he  may  not  even 
know,  but  solely  on  the  feith  of  the  signature  of  A  upon 
the  instrument. 

It  follows  from  this  that  the  endorser  guarantees  not 
only  the  existence  of  the  claim,  but  also  the  solvency  of 
the  debtor  whose  name  is  on  the  biU. 

Every  endorser  has  for  sureties  the  endorsers  who 
precede  him,  and  the  drawer,  and  each  endorser  is  surety 
for  all  those  who  follow  him. 

*  The  regulations  relating  hereto  are  explained  in  the  Treatise 
of  the  Ciyil  Code. 


Digitized  by 


Google 


BILIJS  OF  EXCHANGE,  TBAKSFER  07  BILLS  OF  EXCHANGE.  201 

These  principles  have  given  rise  to  the  question 
^whether,  in  an  endorsement,  A  can  validly  stipulate 
that  he  is  not  to  be  held  responsible  for  the  payment  of 
the  bill  The  point  has  been  unanimously  decided  in 
the  affirmative. 

Notwithstanding,  as  this  is  a  clause  contrary  to  the 
general  law,  it  must  be  expressed  in  dear  and  precise 
terms. 

Thus,  at  the  end  of  the  usual  endorsement  these  words 
*'d  forfait  et  sans  garantie"  are  annexed.  For  this 
reason  such  an  endorsement  is  called  **  Endossement  d 
Jorfaitr 

By  this  endorsement  the  endorser  guarantees  one 
thing  only,  the  authenticity  of  the  signature  of  the 
preceding  endorser. 

The  practical  utility  of  the  endossement  d  forfait  is  this : 
The  seller  often  has  but  little  confidence  in  the  buyer ;  but 
the  buyer  has  a  banker  who  knows  him  (the  buyer),  and 
is  willing  to  discount  bills  guaranteed  by  his  signature 
-alone.  Under  these  circumstances  the  seller,  having  for 
example  granted  a  credit  of  three  months,  draws  a  bill  of 
-exchange  on  the  buyer,  and  discounts  such  bill  through 
the  banker  of  the  buyer.  He  at  the  same  time  endorses 
it,  with  the  clause  without  guarantee. 

We  now  come  to  the  examination  of  the  second  dif- 
ference existing  between  an  endorsement  and  the  transfer 
of  an  ordinary  debt. 

Let  us  suppose  that  the  debtor  was  in  a  position  to 
•oppose  to  his  creditors  objections  such  as  set  off,  &;c.  ;* 
in  the  event  of  the  creditor  selling  his  claim,  the  debtor 
could  plead  the  same  defence  as  against  the  purchaser. 
It  follows  from  this  that  when  one  wishes  to  purchase  a 
'debt  it  is  necessary  to  make  careful  inquiry  of  the 
debtor  as  to  whether  he  has  any  exceptions  to  plead 
Against  the  payment. 

*  That  ia  to  say,  the  eztingniBhrnent  of  the  obligation  by  reason 
•of  the  two  parties  finding  themselves  respectively  debtors  the  one 
to  the  other. 
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It  Ls  quite  different  as  regards  negotiable  instruments ;. 
bUls  of  exchange  and  promissory  notes  serve  as  money, 
and  should  therefore  be  able  to  circulate  very  rapidly. 
The  rules  of  ordinary  law  would  be  impracticable  if  ap- 
plied to  them.  This  is  why  it  has  been  ruled  that  the 
defences  which  might  have  been  pleaded  as  against  the 
transferor  of  a  bill  or  note  cannot  be  admitted  as  against 
the  transferees^  viz.,  the  subsequent  endorsers. 

The  following  are  two  applications  of  this  principle : 

Let  us  suppose  that  A  signs  a  promissory  note  in 
favor  of  B ;  if  B  presents  himself  to  receive  the  amount 
on  its  becoming  due,  A  may  plead  any  defence  against' 
him,  such  as  set-off,  for  example.  But  if  B  has  endorsed 
the  bill  to  C,  A  can  no  longer  plead  the  set-off  which 
he  would  have  been  able  to  oppose  to  B. 

Let  us  suppose  again,  that  A  has  incurred  a  gambling: 
debt  of  300  francs  to  B^  and  that  he  hands  him  in  payment 
an  acceptance  purporting  to  be  for  ''value  received  in 
goods"  If  at  that  maturity  B  still  holds  the  bill,  A  can 
plead  that  the  consideration,  being  a  gambling  debt,  was. 
illegal.* 

If,  on  the  contraiy,  B  has  endorsed  the  biU  to  the  order 
of  C,  the  same  defence  cannot  be  pleaded  against  the 
latter. 

There  are,  however,  it  is  generally  admitted,  certain 
defences  which  a  debtor  on  a  bill  of  exchange  or  promis- 
soiy  note  may  plead  against  all  parties,  including  the 
endorsers. 

Such  defences  may  arise  from  the  fact  that  the  debtor 
has  not  agreed,  or  at  least  has  not  validly  agreed,  to  bind 
himself  by  the  instrument  of  which  payment  is  claimed^ 
Thus  he  may,  erga  omnea,  plead  that  the  signature  affixed 
to  the  bill  is  a  forgery,  or  that  he  was  compelled  to  sign, 
the  instrument  by  threats  of  violence. 

To  conclude,  as  to  the  transfer  of  bills  by  endorsement,. 

*  Article  1,965  of  the  Civil  Code  does  not  admit  any  right  of  re- 
covery for  gambling  debts. 
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we  should  remark,  that  according  to  established  pre- 
cedent, bills  can  be  validly  endorsed  after  matuiity,  and 
that  such  endorsement  produces  all  the  effects  of  an 
ordinary  endorsement  (Ciourt  of  Cassation,  25th  July, 
1865 ;  18th  August,  1856.) 

Of  Endorsement  by  Procuration. — ^A  is  the  holder  of  a 
bill  on  B,  and  forwards  the  instrument  to  C,  a  banker, 
not  in  order  to  transfer  to  him  the  property  therein,  but 
for  collection.  A,  in  the  above  case,  has  recourse  to  an 
endorsement  by  procuration.  The  effects  of  such  an  en- 
dorsement are  quite  different  from  those  of  an  ordinaiy 
endorsement.  In  this  case,  instead  of  a  transfer  of  pro- 
perty as  in  the  preceding  case,  the  person  in  whose 
favor  the  endorsement  is  made  is  charged  with  a  three- 
fold obligation,  as  follows : — 

1 .  Of  receiving  the  amoimt  of  the  bill ; 

2.  Of  endorsing  a  receipt  on  the  bill ;  and, 

3.  Of  protesting  the  instrument  in  the  event  of  non- 
payment. 

It  foUows,  therefore,  that  in  the  example  we  have 
quoted  above,  C  can  receive  payment  of  the  bill.  But 
according  to  general  law,  he  must  render  an  account  of 
the  execution  of  the  authority  with  which  he  has  been 
invested,  and  which  is  revocable  in  the  same  manner  as 
any  other. 

Thus,  more  especially,  it  is  revoked  according  to  law 
by  the  bankruptcy  of  the  agent  acting  under  the  power. 

The  hypothesis  of  the  bankruptcy  of  the  agent  requires 
that  we  should  examine  the  difference  existing  between  an 
ordinaiy  endorsement  and  an  endorsement  by  procuration. 
If  the  endorsement  effected  a  transfer  of  ownership,  C 
would  become  proprietor  of  the  bill,  and  A  would  only 
be  able,  in  the  event  of  C's  bankruptcy,  to  prove  for 
a  simple  dividend,  in  proportion  to  his  claim.  But 
as,  on  the  contrary,  the  endorsement  was  only  a  simple 
authority  given  by  A,  the  property  in  the  bill  was  never 
parted  with  by  the  latter,  and  in  the  case  of  the  bank- 
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Tuptcy  of  the  agent  acting  under  the  power,  A  can  claim 
the  bill  as  against  the  other  creditors,  who  will  have  no 
right  thereto.    (Code  of  Commerce,  Article  574*.) 

Lastly,  an  endorsement  which  transfers  the  ownership 
differs  in  one  other  sense  from  an  endorsement  by  pro- 
curation. 

Let  us  suppose  that  the  acceptor  B  seeks  to  plead 
certain  defences  against  A ;  if  the  endorsement  transfers 
the  property  in  the  bill,  he  could  not  plead  them  against 
C ;  if ,  on  the  contrary,  the  endorsement  simply  consti- 
tutes a  procuration,  C  is  only  the  representative  of  A, 
ajid  is  liable  to  all  the  defences  that  might  have  been 
opposed  to  A. 

We  shall  now  examine  the  form  of  an  endorsement  by 
procuration. 

Article  138.  Article  138  of  the  Code  of  Commerce 
furnishes  a  first  form.  This  article  enacts  that  if  any  of 
the  details  required  by  law  in  relation  to  ordinary 
endorsements  be  omitted  in  such  endorsements,  they  are 
considered  as  irregular,  and  instead  of  transferring  the 
property  in  the  bill  of  exchange,  they  are  only  equivalent 
to  endorsements  by  procuration. 

Such  presumption  of  the  law,  that  the  endorse- 
ment has  been  given  only  by  procuration,  may  be 
contrary  to  evidence  in  the  case  in  which  the  endorse- 
ment is  worded  '^  value  received  in  goods."  It  is  here 
incontestable  that  such  an  endorsement  does  not  con- 
stitute a  procuration. 

It  is  scarcely  necessary  to  add  that  this  presump- 
tion of  the  law  has  little  foundation,  for  it  may  almost 
always  be  asserted,  in  practice,  that  the  interpretation 
of  Article  138  will  prove  contrary  to  the  intention  of  the 
parties. 

When  the  endorsement  is  irregular,  the  parties  are 
allowed  to  prove  their  intention  that  a  transfer  of 
ownership  should  take  place,  and  such  transfer  then 
produces  the  effects  of  regular  endorsement.    Neverthe- 
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less,  if  it  be  irregular  by  de&ult  of  date,  it  cannot  in  any 
case  as  regards  the  drawee  be  considered  as  having  trans- 
ferred the  ownership,  even  if  it  be  proved  that  the  value 
of  the  bill  of  exchange  has  really  been  paid  by  the  holder 
to  the  endorser.  (Court  of  Cassation,  5th  July^  1843 ; 
22nd  May,  1844.) 

It  often  happens  that  the  endorsement  is  given  in 
blank,  which  gives  rise  to  the  following  consequences. 

The  holder  pursuant  to  a  blank  endorsement  may 
validly  fill  it  up  to  his  own  benefit,  provided  that  it  be 
done  ho)%dfide,  and  as  a  consequence  of  the  tacit  authori- 
sation of  the  endorser  (Court  of  Cassation,  11th  April, 
1861),  and  this  even  if  at  the  time  of  endorsement 
the  bill  had  already  matured.  (Court  of  Cassation,  3rd 
April,  1848.) 

But  when  the  signer  of  a  blank  endorsement  becomes 
bankrupt  before  the  blank  has  been  fillled  up  as  a  regular 
endorsement,  such  regular  endorsement  can  no  longer  be 
validly  added,  and  the  endorsement  in  blank  necessarily 
retains  the  character  of  an  endorsement  by  procuration. 
(Court  of  Cassation,  21st  December,  1864.) 

The  blank  endorsement  confers  upon  the  holder  the 
right  of  instituting  proceedings  against  the  drawer,  sub- 
ject to  the  right  of  the  latter  to  avail  himself  of  such 
exceptions  as  he  may  be  at  liberty  to  plead  against  tho 
endorser  who  signed  the  endorsement  in  blank.  (Court 
of  Cassation,  20th  July,  1864.) 

We  should  here  mention  that  many  bankers,  when 
they  receive  a  bill  for  collection,  cause  it  to  be  en- 
dorsed in  blank,  and  subsequently  fill  in  by  means  of 
a  stamp  the  necessary  particulars,  so  that  instead  of  an 
endorsement  by  procuration,  which  their  customers  in- 
tended to  give  them,  they  really  possess  an  endorsement* 
transferring  the  property  in  the  bilL 

This  mode  of  proceeding,  although  very  frequent  in 
practice,  is  yet  open  to  a  serious  danger,  if  the  banker 
become  bankrupt;  for  the  latter  being  reputed  the  owner 
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of  the  bill,  the  real  owner,  instead  of  being  able  to 
recover  the  instrument,  can  only  claim  a  simple  dividend, 
as  we  have  previously  explained.  For  this  reason,  it 
has  been  decided  that  the  customer  of  the  banker  may 
be  admitted  to  prove  that  the  endorsement  apparently 
transferring  the  property  in  the  bill  was  in  reality  simply 
an  endorsement  per  procuration,  and  may  then  daim  the 
bilL 

An  endorsement  may,  however,  contain  on  the  face  of 
it  proof  that  it  was  given  per  procuration  only.  Such 
is  the  case  when  the  endorsement  is  worded  as  follows : 

"  Pay  to  the  order  of  A  '  value  for  collection.' " 

We  will  now  consider  the  rights  of  a  party  to  whom 
an  endorsement  per  procuration  has  been  given. 

We  have  seen  that  he  can  receive  payment  of  the  bill, 
but  can  he  also  negotiate  it  ? 

It  is  here  necessary  to  make  a  distinction. 

If  the  endorsement  by  procuration  be  worded  as  fol- 
lows: 

"  Pay  to  the  order  of  C  *  value  en  recouvrement*" 
without  doubt  the  agent  cannot  negotiate  the  bill. 

But  when  these  words  are  not  inserted  in  the  en- 
dorsement the  question  is  undecided.  The  prevailing 
opinion  seems  to  be  that  the  authority  given  to  the 
person  in  whose  favour  the  endorsement  is  made,  is  very 
extensive,  and  even  comprises  the  right  of  transferring 
the  biU. 

Article  139.  It  is  forbidden,  under  penalty  of  con- 
demnation for  forgery,  to  antedate  the  endorsement  of  a 
bill  of  exchange ;  the  law  has  desired  to  prevent  those 
persons  who  may  hold  bills  of  exchange  with  endorse- 
ments in  blank,  from  antedating  the  endorsements 
after  such  parties  have  become  bankrupt,  and  thus 
receiving  the  amount  of  the  bills  by  discounting  them  or 
giving  them  in  payment  to  creditors  whom  the  bankrupts 
desired  to  favor. 

JEndarBement  hy  Ouaraniee. — This  species  of  endorse- 
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ment  is  very  rarely  used.    Its  effect  is  to  give  the  bill  in 
pledge  to  the  creditor  (Article  91).    It  is  thus  worded : — 

"  Pay  to  the  order  of  X  value  in  guarantee  for  the  sum 

of in  which  I  am  indebted 

to  him." 


§  7. — OF  JOINT  AND  SEVERAL  LLAJBILITY. 

Article  140.  We  have  seen  that  the  drawer  is 
lx)imd  not  only  to  procure  for  the  holder  the  acceptance 
of  the  drawee,  but  also  to  see  that  the  bill  of  exchange  is 
paid  at  maturity;  we  have  also  seen  that  the  endorsers 
liave  incurred  towards  the  holder  the  same  obKgation,  and 
that  the  drawee  when  he  has  accepted  becomes  the  direct 
debtor  of  the  holder ;  these  are  principles  which  we  have 
thought  it  necessaiy  to  examine  in  the  preceding  pages, 
which  are  summarised  in  Article  140. 


§  8.— OF  "Avair 

Article  14L  We  must  mention  another  species  of 
guarantee  for  the  payment  of  bills  of  exchange,  which  is 
caUed  ''Ami" 

It  must  be  noted  that  whilst  the  theory  of  provision 
is  only  applicable  to  bills  of  exchange,  that  of  ami 
is  common  to  both  bills  of  exchange  and  promissory 
notes. 

Tho  ami  may  be  defined  as  a  security  given  by  a 
person  other  than  the  drawer,  endorser,  or  acceptor  of 
the  bill  of  exchange,  or  the  subscriber  or  endorser  of  the 
promissory  note. 

Article  142.     The  most  simple  form  of  the  ami 
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consists  in  the  insertion  in  the  bill  of  the  words  ''  ban 
pour  aval*'  followed  by  the  signature  of  the  giver  of  the 
aval;  or  his  signature  alone  will  suffice. 

The  aval  m&y  also  be  given  by  a  separate  document 
distinct  from  the  bill,  in  order  not  to  inspire  distrust- 
as  to  the  solvency  of  the  person  whose  signature  it 
guarantees;  moreover,  the  aval  may  be  given  in  any 
form,  for  the  law  has  prescribed  no  special  formula. 

The  giver  of  the  aval  is  jointly  and  severally  liable, 
and  subject  to  the  same  measures,  as  the  drawer  and  the 
endorsers,  unless  it  be  specially  agreed  otherwise.  It 
follows,  therefore,  that  as  differing  from  ordinaiy  gua- 
rantees, the  aval  neitiier  enjoys  hin^fice  de  discmrion  nor 
h^iifice  de  division,  and  if  the  obligation  of  the  person 
in  whose  interest  the  aval  is  given  is  commercial,  that  of 
the  giver  of  the  aval  will  be  so  likewise. 

This  is  another  modification  of  the  general  law, 
according  to  which  the  surety  of  a  commercial  obligation 
is  bound  civillt/,  viz.,  is  subject  to  the  jurisdiction  of 
the  Civil  Courts. 

Article  5  of  the  Law  of  the  5th  June,  1850,  the  text  of 
which  is  recited  in  the  second  part  of  this  work,  provides 
that  when  a  bill  of  exchange  has  not  been  stamped,  the 
holder,  in  the  event  of  non-payment  or  non-acceptance, 
has  recourse  only  against  the  drawer ;  consequently,  the 
giver  of  the  aval,  being  surety  for  the  drawer,  is  exposed 
to  the  same  action ;  the  law  in  such  cases  only  exempts< 
simple  endorsers  from  liability.  (Court  of  Cassation,. 
11th  February,  1856.) 


§  9.— OF  PAYMENT  OF  BILLS  OF  EXCHANOK 

We  have  already  explained  all  that  relates  to  the 
guarantees  of  the  payment  of  bills ;  we  will  now  proceed 
to  explain  the  payment  itself 
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Payment  of  a  bill  of  exchange  consists  in  the  .actual 
and  entire  discharge  of  its  amount.  It  is  obligatory, 
equally  on  the  part  of  the  debtor,  who  can  be  compelled 
thereto  by  legal  procedure,  as  on  the  part  of  the  creditor, 
inasmuch  as  the  debtor  may  tender  him  the  amount  of 
the  bill,  and  upon  his  refusal  to  accept  the  same,  can 
deposit  it  in  the  Came  de  D4p6U  et  Consigtiations,  and 
so  free  himself  from  further  liability. 

Article  143.  In  the  case  of  a  bill  of  exchange,  the 
thing  due  can  only  be  money,  for,  as  has  been  previously 
seen,  the  essence  of  a  bill  of  exchange  consists  in  the  fact 
that  the  drawer  guarantees  the  payment  by  the  acceptor 
to  the  preneur,  or  his  transferee,  of  a  sum  of  money. 
Therefore,  if  the  bill  specifies  the  currency,  the  payment 
must,  pursuant  to  Article  143  of  the  Code  of  Commerce, 
be  made  in  the  same  currency  as  is  stipulated  in  the 
bill.  But  the  debtor  can,  when  there  are  no  special 
stipulations,  pay  in  any  currency,  either  in  gold  or  silver ; 
he  has  not,  however,  the  right  to  compel  the  holder 
to  receive  notes  of  the  Bank  of  France  where  they 
are  not  a  legal  tender,  nor  copper  or  bronze  money 
beyond  the  value  of  five  francs. 

Article  157.  As  differing  from  the  ordinary  prin- 
ciples of  payment,  the  judges  cannot  give  time  for  pay- 
ment of  commercial  bills.  However,  in  practice,  the 
Tribunal  grants  25  days,  as  the  defendant  can  always 
obtain  the  same  period  of  delay  by  defending  an  action 
on  the  bill 

Article  144.  The  payment,  as  we  have  said,  must 
be  effected  upon  the  day  of  maturity.  What  then 
happens  if  the  drawee  has  consented  to  mak«,  and  the 
holder  to  receive  payment  before  such  maturity  ? 

The  drawee  ought  not  to  pay  before  maturity,  as  this 
would  not  be  in  conformity  with,  but  contrary  to,  the 
order  given  to  him. 

The  following,  for  instance,  is  a  case  in  which  the 
liability  of  the  drawee  would  be  compromised.    Let  ua 
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suppose  that  in  the  interval  between  payment  and 
maturity,  the  holder  has  become  bankrupt.  The  trustees 
of  the  bankruptcy,  as  representatives  of  the  creditors, 
would  be  right  in  alleging  as  against  the  drawee,  that  if 
he  had  not  paid  in  advance,  it  would  not  have  been  to 
the  holder  that  he  would  have  had  actually  to  pay,  but 
to  themselves,  and  the  payment  would  have  benefited  the 
body  of  creditors ;  whereas  the  holder,  having  received 
payment  before  he  had  the  right  so  to  do,  has  made  use 
of  the  proceeds  in  a  manner  that  was  not  to  the  benefit 
of  the  estate.  The  drawee  will,  therefore,  have  to  pay  a 
second  time,  unless  he  can  prove  that  the  sum  paid  to 
the  holder,  now  bankrupt,  has  indirectly  benefited  the 
body  of  creditors. 

Article  145.  When  the  payment  has  been  made  at 
the  date  of  maturity,  it  cannot  be  disputed,  nor  can  the 
drawee  be  compelled  to  pay  over  again. 

It  is  otherwise,  however,  when  the  drawee  has  been 
served  with  an  opposition  to  the  payment  of  the  bilL 

It  must  be  remarked  that  this  presumption  of  pay- 
ment having  been  validly  made,  ceases  if  grave  negligence 
can  be  imputed  to  the  drawee ;  consequently,  the  drawee, 
in  order  to  pay  with  full  security,  must  take  certain 
precautions. 

Thus,  he  must,  on  presentation  of  the  bill,  examine 
it,  in  order  to  convince  himself  that  the  holder  is  the 
rightful  owner.  He  must  verify  the  chain  of  endorsers, 
and  if  it  be  broken,  refuse  payment.  In  other  words,  he 
must  exa^Eiine  if  all  the  signatures  of  the  endorsers  follow 
•each  other  regularly  and  correspond,  and  whether  each 
•endorsement  is  followed  by  the  signature  of  the  endorser 
whose  name  is  mentioned  in  the  preceding  endorsement, 
its  it  is  this  latter  only  who  is  the  proprietor  of  the 
bill,  and  who  has  the  right  to  transfer  it 

The  drawee  should  take  possession  of  the  bill,  and 
require  the  holder  to  whom  he  makes  payment  to  receipt 
it  by  writing  thereupon  the  words  pour  acquit,  followed 
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by  his  signature,  for  if  the  holder  be  not  the  rightful 
owner,  he  would  hesitate  to  afl^  a  fabe  signature,  viz., 
-commit  forgery,  which  in  France  is  punishable  by  penal 
servitude  for  a  term  of  from  five  to  twenty  years. 

If  the  holder  does  not  present  himself  within  the  three 
days  which  follow  the  date  of  maturity,  the  drawee  can 
•deposit  the  amount  of  ^he  bill  in  the  Caiase  de  Dipdts  et 
Consignations  of  the  district  in  which  it  is  payable.* 

A  deed  certifying  the  deposit  is  drawn  up,  which  is 
handed  to  the  depositing  party,  who,  when  afterwards 
the  holder  presents  himself  to  claim  payment,  can  tender 
this  deed  in  exchange  for  the  bilL 

The  holder  then  proceeds  to  withdraw  the  amount, 
which  will  be  handed  to  him  against  the  certificate  of 
•deposit. 

Article  146.  The  holder  is  not  bound  to  receive 
payment  before  maturity.  In  effect,  it  may  happen  that 
the  holder,  in  order  not  to  incur  the  risk  of  keeping  his 
money  by  him,  prefers  leaving  it  in  the  hands  of  the 
drawee  until  maturity.  This  is  a  right  to  which  he  is 
entitled,  and  which  he  cannot  be  compelled  to  relinquish. 

Article  149.  Aa  a  general  rule,  no  opposition  to  the 
payment  of  a  bill  of  exchange  is  admitted.  It  would,  in 
fact,  be  illogical  to  permit  the  creditors  of  the  actual 
holder  to  lodge  an  attachment  in  the  hands  of  the 
drawee,  which  the  debtor  might  render  of  no  effect  by 
means  of  an  endorsement.  There  are,  however,  excep- 
tions. 

Thus,  firstly,  the  holder  who  becomes  aware  that  owing 
to  loss  or  theft  he  is  no  longer  in  possession  of  a  bill, 
ahould  hasten  to  lodge  an  opposition  by  a  huissier,  which 
prevents  the  drawee  from  making  a  valid  payment  to 
the  person  who,  having  found  or  stolen  the  biU,  may 
present  himself  as  the  holder. 

In  the  second  place,  opposition  is  admitted  in  the  case 
in  which  the  holder  is  in  a  state  of  bankruptcy.    In  this 
*  Law  of  the  6th  Thermidor,  Year  III. 
p  2 
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case,  in  fact,  if  the  holder  does  not  cease  to  be  the  owner 
of  the  bill,  he  is  at  least  deprived  of  the  right  to  receivo 
payment  thereof,  for  he  has  no  longer  any  control  over 
his  estate,  the  administration  of  which  passes  to  the 
creditors  represented  by  the  "syndics"  Consequently,, 
when  these  latter  know  by  inspection  of  the  books  of 
the  bankrupt,  or  by  any  other  means,  that  he  is  the 
holder  of  a  bill  of  exchange  which  is  not  to  be  found 
among  his  papers,  they  are  obliged  to  promptly  lodge  in 
the  hands  of  the  drawee  an  opposition,  which  will  prevent 
him  from  paying  the  bill  to  the  prejudice  of  the  bank- 
ruptcy. 

Article  147.  We  have  seen  that  a  bill  of  exchange 
may  be  drawn  in  two  or  more  originals,  or  in  sets.  In 
this  case,  pa3rment  made  upon  a  second,  third,  &c.,  of 
exchange  is  valid  when  such  second  or  third  states  that 
the  payment  thereof  renders  the  others  null.  Article 
147,  which  lays  down  this  rule,  assumes  that  none  of 
the  originals  has  been  accepted. 

The  drawer  is  bound  to  mention  in  each  original 
that  it  is  the  first,  second,  third,  &c.,  as,  failing  this,  if  all 
the  originals  are  negotiated  by  the  prejieur,  the  drawee 
might  think  they  were  distinct  bills,  and  pay  them  all. 
In  such  case,  he  would  have  recourse  against  iJie  drawer,, 
who  would  be  responsible  for  his  negligence. 

Article  148.  It  is  by  this  Article  presumed  that 
the  drawee  has  given  hi^  acceptance  upon  one  of  the 
originals,  and  that  he  pays  upon  another  which  he  has 
not  accepted ;  in  this  case,  the  dirawee  must  require,  at 
the  time  of  payment,  that  the  original  which  he  has 
accepted  be  handed  to  him.  Should  he  fail  to  exact  this> 
he  would  expose  himself  to  pay  a  second  time  if  the 
original  which  he  has  accepted  has  been  negotiated; 
for  when  this  original  is  presented  to  him,  he  cannot 
plead  that  he  has  already  paid  a  first  ori^al;  he  is 
only  entitled  to  his  recourse  against  the  drawer. 

It  remains  for  us  to  explain  the  rules  prescribed  by  the 
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Code  of  Commerce  in  the  event  of  the  loss  of  a  bill  of 
•exchange. 

It  is  necessary  first  of  all  to  examine  the  case  of  a  bill 
being  lost  and  the  loss  discovered  before  maturity. 

The  interests  of  the  holder  require  that  he  should 
procure  a  fresh  copy  in  lieu  of  the  lost  bill,  either  in 
order  to  negotiate  it,  or  to  receive  the  amount. 

Article  150.  If  the  *'prmeur  "  loses  the  bill,  he  must 
apply  to  the  drawer,  explain  to  him  that  he  has  lost  the 
bill,  and  demand  a  duplicate  at  his  expense ;  the  drawer 
cannot  refiise,  and  must  write  on  the  duplicate  the  word 
"  second,"  and  add  that  pajrment  made  on  such  duplicate 
will  annul  the  original  instrument. 

But  if  the  holder  is  not  the  person  in  whose  name  and 
to  whose  order  the  bill  was  drawn,  that  is  to  say,  is  not  the 
preneur,  or  b^nSficiaire,  or  in  a  word,  if  he  have  only  re- 
ceived the  lost  bill  from  second  or  third  hands,  to  whom 
ought  he  to  apply  ? 

Article  154.  He  must  apply  to  the  endorser  imme- 
diately preceding  him,  and  request  such  endorser  to 
furnish  him  with  the  means  and  assistance  to  enable 
him  to  procure  a  duplicate ;  he  will  therefore  request  the 
endorser  to  use  his  influence  with  the  person  from  whom 
he  himself  received  the  biU.  This  proceeding  will  be 
followed  retroactively  from  endorser  to  endorser,  up  to 
the  drawer,  and  if  any  of  the  parties  refuse  to  comply,  if 
the  holder  meet  with  resistance,  and  if,  in  order  to  over- 
come it,  he  be  forced  to  have  recourse  to  legal  measures, 
he  can  compel  his  preceding  endorser  to  allow  him  to 
proceed  in  his  name  against  his  immediate  predecessor, 
and  so  on. 

The  drawer  then  creates  a  duplicate  similar  in  all 
respects  to  the  original,  the  cancelment  of  which  he 
mentions ;  he  then  delivers  it  to  his  preneur,  and  this 
duplicate  then  redescends  from  endorser  to  endorser,  each 
of  them  affixing  his  signature  thereto,  imtil  it  reaches  the 
owner  of  the  bill.     This  operation  having  been  necessi- 
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tated  by  the  negligence  of  such  owner,  is  carried  out  in  his. 
sole  interest,  and  he  therefore  bears  the  expenses  thereof. 

The  second  hypothesis  provided  for  by  the  Code  of 
Commerce  occurs  when  the  loss  has  only  happened,  or  at 
least  has  only  been  perceived,  after  the  date  of  maturity. 

The  general  theory  of  the  law  is,  that  in  order  to 
enable  the  holder  to  exact  payment  from  the  drawee,  ta 
whom  he  cannot  hand  the  bill  receipted,  he  must  furnish 
him  with  proof  and  security,  for  the  interests  of  the 
drawee  must  not  be  sacrificed  to  those  of  the  holder. 

Let  us  first  suppose  that  the  bill  lost  was  accepted  by 
the  drawee. 

If  it  was  drawn  in  sets,  and  the  holder  had  not  lost  tho 
one  on  which  the  acceptance  was  written,  he  can,  with- 
out doubt,  sue  for  payment  thereon,  for  by  handing  it 
receipted  to  the  drawee  he  will  discharge  him.  (Article 
148,  Code  of  Commerce.) 

Article  151.  If,  on  the  contrary,  the  copy  remaining 
in  the  hands  of  the  holder  is  not  that  which  has  been 
accepted,  and  as  the  drawee  could  not  satisfy  the  demand 
of  the  holder  without  exposing  himself  to  the  necessity  of 
making  a  fresh  payment  to  the  party  who  might  sub- 
sequently present  the  accepted  copy,  the  holder,  after 
having  lodged  an  opposition  in  the  hands  of  the  drawee, 
can  apply  for  an  order  of  the  Tribunal  of  Commerce 
authorising  the  holder  to  proceed  against  the  drawee 
for  payment  of  the  bill,  offering  to  give  him  sufficient 
security  to  guarantee  him  against  the  loss  that  might 
result  to  him  from  a  second  payment  to  the  holder  of  the 
accepted  duplicate. 

Article  152.  In  case  the  holder  has  no  copy  re- 
maining of  the  accepted  bill,  he  will,  as  in  the  previous 
case,  have  to  obtain  an  order  from  the  Tribunal  of 
Commerce  and  furnish  security;  and  -further,  as  he 
has  retained  no  copy  of  the  lost  bill,  there  is  nothing 
to  show  that  he  is  the  legitimate  owner,  and  he  will 
therefore  have  to  prove  his  ownership,  for  which  pur- 
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pose  the  evidence  of  his  books  is  alone  admissible,  oral 
testimony  being  insufficient. 

Let  us  now  suppose  that  the  lost  bill  of  exchange  was 
not  accepted,  or  that  the  holder  possesses  a  copy ;  in  this 
case,  he  can  demand  payment  upon  the  copy  which  he 
holds. 

But  if,  on  the  contruy;  the  holder  has  not  kept  a 
copy,  he  can  only  enforce  payment  from  the  drawer  upon 
the  triple  condition : 

1.  Of  proving  that  he  is  the  owner  of  the  lost  bill; 

2.  Of  obtaining  an  order  in  his  favor  from  the 
Tribunal  of  Commerce ; 

3.  Of  furnishing  substantial  security  to  the  drawer. 
Abticle  153.     Moreover,  in  default  of  payment  of  the 

lost  bill  by  the  drawer,  and  in  order  to  preserve  his 
recourse  against  the  endorsers  and  the  drawer,  the  holder 
must,  under  penalty  of  losing  his  rights,  cause  to  be 
drawn  up  by  a  notary  or  huissier  a  deed  attesting 
the  refusal  to  pay ;  this  is  called  an  acte  de  protestation. 

This  deed  is  not  termed  a  protest,  because  it  does 
not  contain,  as  does  the  latter,  a  literal  copy  of  the  bill  of 
exchange  and  its  endorsements;  but  it  must  notwith- 
standing be  in  the  same  form,  and  must,  like  the  former, 
be  made  the  day  after  maturity  of  the  bill,  and  be  notified 
to  the  drawer  and  endorsers  within  a  fortnight. 

Article  155.  In  terminating  this  subject,  let  us 
observe  that  the  obligation  of  the  holder  to  give  security 
in  certain  cases  becomes  extinct  after  three  years,  if 
during  this  time  neither  demand  nor  legal  proceedings 
have  taken  place. 

This  provision  appears  at  first  sight  somewhat  singular, 
as  the  obligation  which  the  drawee  has  contracted  by  his 
acceptance  is  barred  only  after  five  years,  and  as  it  was 
in  order  to  shield  him  from  the  consequences  of  this 
obligation  that  security  is  given  him,  such  security  ought 
to  endure  for  the  same  period  as  his  obligation. 

But  the  delay  of  three  years  has  been  adopted,  because 
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at  the  end  of  such  period  it  is  most  probable  that  the 
bill  has  been  really  lost  and  not  transferred  to  a  third 
party;  besides  which,  the  obligation  to  give  security  is 
burdensome,  and  it  has  been  thought  expedient  to  facili- 
tate procuring  it  by  abridging  the  duration  of  the  liability 
appertaining  thereto. 

Article  156.  In  principle,  the  whole  amount  of  a 
bill  of  exchange  should  be  paid ;  nevertheless,  the  holder 
may  receive  payments  on  account,  which  discharge  for 
the  amounts  thereof  the  drawer  and  the  endorsers,  and  he 
will  preserve  his  recourse  against  them  for  the  balance. 

We  must  now  examine  the  question  as  to  whether 
the  holder  has  only  the  option  of  receiving  a  partial 
payment,  or  whether  he  is  obliged  so  to  do. 

It  is  necessary  to  distinguish  three  cases : 

1.  If  the  drawee  has  only  accepted  the  bill  for  a  part 
of  the  amount,  in  conformity  with  Article  124.  In  this 
case  he  cannot  be  compelled  to  pay  more  than  the  sum 
represented  by  his  acceptance ;  the  holder  should  receive 
this  amount,  and  enter  protest  for  the  balance. 

2.  If  the  drawee  has  not  given  any  acceptance.  In 
this  case,  as  he  has  entered  into  no  personal  engaganent, 
he  is  free  to  pay  only  a  part  of  the  bill,  in  the  same  man- 
ner as  he  would  have  been  free  to  accept  only  for  a  part ; 
the  holder  should  therefore  receive  partial  payment  and 
enter  protest  for  the  balance. 

3.  If  the  drawee  has  accepted  for  the  full  amount  of 
the  bill.  The  question  in  this  case  is  a  subject  of  contro- 
versy ;  nevertheless,  in  our  opinion,  although  the  drawee 
may  have  accepted  the  bill  for  the  full  amount,  he  can 
compel  the  holder  to  receive  a  part  only,  as  by  accepting 
such  partial  payment,  the  holder  operates  in  favor  of 
the  drawer  and  endorsers  a  partial  release  from  liability. 
He  retains,  however,  as  against  them,  his  right  of  recourse 
for  the  balance. 
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§  10. — ^PAYMENT  BY  INTERVENTION. 

Article  158.  On  the  refusal  of  the  drawee  to  pay  a 
bill  of  exchange,  any  person  may  present  himself  to  pay 
by  intervention. 

Nevertheless,  such  payment  cannot  validly  take  place 
before  the  protest  of  the  bill,  for  until  then  the  drawer 
may  furnish  provision  to  the  drawee. 

Pajrment  by  intervention,  termed  in  practice  payment 
after  protest  or  imder  protest,  and  by  bankers  payment 
for  honor,*  must  be  stated  in  the  deed  of  protest  itself 
or  appended  thereto. 

This  statement  is  necessary,  firstly,  in  order  to  tho- 
roughly establish  that  such  payment  has  not  been  made 
before  protest ;  and  secondly,  in  order  that  the  position  of 
the  person  paying  may  be  irrevocably  fixed,  and  that  he 
may  not  afterwards  allege  that  he  intervened  for  a  party 
other  than  the  one  for  whom  he  has  really  intervened, 
which  latter  may  perhaps  since  have  become  bankrupt 
or  insolvent. 

Payment  by  intervention  may  be  made  by  any  pei;son 
who  is  not  already  otherwise  liable  to  pay  the  same  bill. 

The  drawee  may  himself  pay  by  intervention,  pro- 
vided he  has  not  accepted  the  bill,  for  in  this  case  he 
becomes  personally  the  principal  debtor  of  the  holder. 
It  is  to  his  interest  to  pay  by  intervention,  when,  paying 
without  provision  having  been  made,  he  desires  to  have 
recourse  not  only  against  the  drawer  but  against  the 
person  on  whose  account  he  has  intervened. 

Article  159.  Payment  by  intervention  can  be  made 
for  any  one  who  is  liable  to  the  consequences  arising 
from  non-payment  of  the  bill.  It  can  therefore  be  made 
for  the  holder,  for  an  endorser,  and  even  for  the  acceptor. 

It  may  happen  that  several  persons  present  themselves 
*  In  England,  payment  supra  protest. 
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at  the  same  time  to  pay  by  intervention.  In  this  case 
the  preference  must  be  given  in  the  interest  of  the 
majority,  and  this  depends  on  the  number  of  discharges 
which  the  payment  by  intervention  will  effect.  The  law 
prefers  the  person  whose  payment  brings  about  the 
greatest  number  of  discharges,  termed  in  French  "  libera- 
tions!' 

Thus,  the  intervening  party  who  offers  to  pay  for  the 
drawer  will  be  preferred  to  the  others,  because  payment 
made  by  the  drawer  or  in  his  name  frees  all  the  other 
parties.  In  like  manner  the  intervening  party  offering 
to  pay  for  a  prior  endorser  will  be  preferred  to  those  who 
intervene  for  subsequent  endorsers. 

K  the  drawee  presents  himself  to  pay,  he  will  be 
preferred  to  all  others. 

The  party  who  pays  by  intervention  is  invested  with 
all  the  rights  of  the  holder,  and,  like  him,  he  can,  as  wiU 
be  explained  hereafter,  issue  a  provisional  seizure  against 
the  goods  and  personal  property  of  the  other  parties,* 
and  reimburse  himself  by  a  return  draft  (retraite) ;  and 
interest  runs  in  his  favor  on  the  sum  he  may  have  paid 
from  the  day  of  protest. 

The  party  paying  by  intervention  is  only  invested 
with  the  rights  of  the  holder  as  against  the  party  for 
whom  he  has  intervened,  and  against  the  sureties  of  the 
latter,  but  not  against  those  for  whom  the  holder  ia 
surety,  for  otherwise  the  payment  would  not  benefit 
him. 

For  instance,  payment  by  intervention  having  been 
made  on  account  of  one  of  the  endorsers,  the  holder  has 
recourse  only  against  the  preceding  endorsers  and  the 
drawer,  for  the  subsequent  endorsers  are  freed  from 
liability  by  the  mere  fact  of  the  payment. 

We  have  just  said  that  the  party  pajring  by  inter- 

*  By  a  recent  rule  in  the  jurisdiction  of  the  Tribunal  of  Paris^ 
proyisional  seizure  upon  protested  bills  of  exchange  is  no  longer 
authorised. 
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[the  holder. 
vention  acquires  all  the  advantages  which  belong  to 
the  holder  of  the  bill  of  exchange,  but  he  is  also  sub- 
ject to  the  same  liabilities  as  the  holder,  and  must  in 
consequence,  under  penalty  of  forfeiting  his  rights  as 
regards  the  endorsers,  proceed  against  them  within  the 
period  of  fifteen  days  following  the  protest  for  non- 
pa3rment. 


§§  11  and  12. — rights  and  liabilities  of  the  holder. 

PROTEST. 

Articles  160  and  161.  The  first  duty  of  the  holder 
of  a  bill  of  exchange  consists  in  demanding  payment 
from  the  drawee  at  maturity. 

When  the  day  of  maturity,  instead  of  being  at  a  fixed 
date,  is  at  a  certain  number  of  days  after  sight,  if  it  is 
question  of  a  bill  of  exchange  payable  out  of  the  Conti- 
nent of  Europe,  or  drawn  from  a  country  out  of  the 
Continent  of  Europe,  and  payable  in  Europe,  certain 
exceptional  delays  are  granted  to  the  holder  in  which 
to  demand  payment.  These  periods  are  determined  by 
Article  160,  and  we  refer  the  reader  to  the  text  of  the 
Article  at  the  end  of  this  volume,  which  needs  no  com- 
mentary. 

Article  162.  In  case  of  refusal  to  pay,  the  holder 
must  have  such  refusal  notified  the  following  day  by  a 
deed  termed  protest  for  non-payment. 

The  protest  may,  notwithstanding,  be  made  the  day 
following  the  day  after  maturity,  if  this  day  after  matu- 
rity be  a  legal  holiday,  that  is  to  say,  Sunday,  Assofnp- 
turn,  Ascension  Day,  All  Saints'  Day,  or  Christmas 
Day. 

It  is  drawn  up  at  the  request  of  the  holder,  by  a 
huissier. 

Article  175.    The  protest  cannot  be  replaced  by  any 
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other  document.  Thus,  it  cannot  be  replaced  by  a  sum- 
mons or  writ.  In  effect,  as  we  shall  see  by  Article  176, 
protests  must  be  made  in  a  special  form  necessary  for  the 
protection  of  the  interests  of  all  the  parties  who  appear 
on  the  bill  of  exchange :  a  summons  or  writ  would  not 
offer  the  same  security. 

Article  163.  The  holder  is  in  no  case  dispensed 
from  making  the  protest  Thus,  a  protest  for  non-ac- 
ceptance does  not  relieve  the  holder  from  the  necessity 
of  making  the  protest  for  non-payment,  as  it  is  in  fact 
possible  that,  since  the  refusal  to  accept,  the  drawee  may 
have  received  provision,  and  may  pay  the  bill. 

Again,  the  death  of  the  drawee  cannot  dispense  with 
the  necessity  of  protest  for  non-pajrment,  as  the  heirs 
may  pay  the  bill. 

Lastly,  if  the  drawee  has  become  bankrupt  before  the 
date  fixed  for  payment  of  the  bill  of  exchange,  the  protest 
for  non-payment  is  still  necessary,  although  in  conse- 
quence of  the  incapacity  of  the  bankrupt,  neither  he  nor 
the  syndic  of  the  bankruptcy  can  validly  pay ;  for  the 
parties  to  the  bill  are  possibly  ignorant  of  the  bank- 
ruptcy of  the  drawee. 

Moreover,  in  either  of  these  thi*ee  cases,  an  agent,  a 
friend,  or  a  correspondent  of  one  of  the  parties  to  the 
bill,  might  come  forward  to  pay  by  intervention,  and 
payment  by  intervention  is  only  possible  after  the  refusal 
to  pay  has  been  proved  by  protest 

In  the  event  of  the  bankruptcy  of  the  drawee,  the 
holder  is  not  obliged  to  await  the  day  of  maturity 
to  make  the  protest;  he  may  enter  protest,  and  exercise 
his  recourse  against  the  endorsers  and  the  drawee  as  soon 
as  the  bankruptcy  of  the  latter  is  declared. 

The  holder  can  also  be  dispensed  by  agreement  from 
making  a  protest  Such  is  the  case  when  the  bill  of 
exchange  states  that  no  protest  shall  be  necessary,  or 
that  the  bill  shall  be  returned  free  of  expense. 

When  one  of  these  clauses  is  inserted  in  the  bill,  it 
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[the  holder. 
is   binding  upon   and  against  all  the   parties  to   the 
instrument,  for  each  of  them  has  notice  thereof.    If,  not- 
withstanding this,  the  holder  draws  up  a  deed  of  pro- 
test, he  must  personally  bear  the  expense  thereof. 

The  holder  is  relieved  from  the  necessity  of  making 
the  protest  within  the  time  prescribed  by  law,  when 
he  is  prevented  by  unavoidable  circumstances,  such  as 
war,  inundations,  etc. 

Article  173.  The  protest  of  a  bill  of  exchange  should 
be  made  at  the  residence  of  the  drawee ;  but  if  another 
place  of  payment  be  expressed,  it  should  be  made  at 
the  domicile  indicated,  and  not  at  that  of  the  drawee. 

In  the  event  of  the  actual  residence  of  the  drawee 
being  unknown,  the  protest  must  be  made  at  his  last 
known  address. 

The  protest  must,  moreover,  be  made  not  only  at  the 
residence  of  the  drawee,  but  also  at  that  of  the  acceptor 
by  intervention,  or  at  that  of  the  persons  referred  to 
for  payment  in  case  of  need,  if  such  exist. 

In  the  case  in  which  the  protest  is  made  at  the  domi- 
cile of  several  persons,  all  such  services  are  contained  in 
the  same  document. 

If  the  domicile  of  the  persons  against  whom  the  protest 
is  made  be  incorrectly  specified,  the  deed  of  protest 
should  contain  an  enumeration  of  the  steps  taken  by  the 
huissier  in  order  to  discover  such  domicile,  and  the 
answers  of  the  persons  from  whom  he  has  demanded 
information.  This  statement  is  termed  Acte  de  perqui- 
Titian. 

Article  173  provides  that  this  deed  must  be  attested 
either  by  two  notaries,  or  by  a  notary  and  two  wit- 
nesses, or  by  a  humier  and  two  witnesses ;  in  practice,  it 
is  always  drawn  up  by  the  humier  alone,  and  without 
witnesses ;  notaries  are  never  charged  with  the  drawing- 
up  of  protests. 

Article  174.  The  deed  of  protest  must  contain  a 
literal  copy  of  the  bill  of  exchange,  the  acceptance  and 
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endorsements,  the  application  for  payment,  and  the 
amount  of  the  bill.  It  states  the  presence  or  absence  of 
the  person  who  ought  to  pay  the  bill,  the  grounds  alleged 
on  the  refusal  to  pay,  and  the  incapacity  or  refusal  to 
accept. 

Article  176.  The  public  officials  who  draw  up 
protests  are  bound  to  transcribe  them  in  full,  from  day  to 
day  and  by  order  of  date,  in  a  special  register,  so  that 
every  holder  who  may  happen  to  lose  a  protest  may 
procure  an  authenticated  copy  thereof,  and  thus  protect 
his  rights. 

Such  officials  are  equally  bound  to  leave  an  exact 
copy  of  the  protest  with  the  person  against  whom  it  is 
made. 

Article  164.  All  parties  who  have  signed,  endorsed, 
or  accepted  a  bill  of  exchange,  are  jointly  and  severally 
liable  to  the  holder  for  payment.  The  holder  may,  in 
default  of  payment,  proceed  either  against  the  drawer,  or 
against  each  of  the  endorsers,  or  against  each  of  the  other 
parties  jointly  and  severally  liable  for  the  payment ;  he 
may  also  bring  his  action  against  them  all  collectively, 
and  summon  them  before  the  Tribunal  in  the  district  of 
which  any  one  of  them  may  reside,  at  his  choice.  The 
same  right  exists  for  each  endorser  against  the  drawer 
and  the  preceding  endorsers. 

Articles  165  and  166.  The  holder  who  has  attested 
by  protest  the  refusal  to  pay,  and  who  wishes  to  avail 
himself  of  such  protest,  has  two  formalities  to  fulfil :  he 
must  notify  the  protest  to  the  parties  against  whom  he 
wishes  to  proceed,  and  if  they  do  not  reimburse  him,  he 
may  sue  them.  But  these  two  steps,  although  distinct, 
must  be  taken  within  a  fortnight  from  the  date  of 
protest.* 

*  This  period,  as  regards  parties  residing  more  than  fire  myria- 
mktres  from  the  place  where  the  bill  of  exchange  is  payable,  is 
increased  by  one  day  for  each  five  myriam^tres  beyond  the  first  five 
myriambtres.      The  period  is  one   month  for  bills  payable  in 
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Id  practice,  the  two  formalities  are  fulfilled  by  one  and 
the  same  document,  which  includes  the  dSnonciatian  and 
the  writ. 

We  will,  in  the  first  place,  examine  the  case  in  which 
the  holder  sues  each  party  separately. 

Thus,  let  us  suppose,  in  the  first  instance,  that  he  pro- 
ceeds against  the  drawer ; 

K  the  holder  has  not  been  negligent,  and  if  he  has 
caused  protest  to  be  made,  and  has  summoned  the 
drawer  within  the  prescribed  time,  he  will  be  able  to 
recover  from  the  drawer  the  amount  of  the  bill  of  ex- 
change with  interest  from  the  day  of  protest,  and 
expenses. 

If,  on  the  contrary,  the  holder  has  been  negligent,  and 
has  not  caused  protest  to  be  made,  nor  summoned  the 
drawer  within  the  legal  delay,  a  distinction  must  be 
made. 

Article  170.  The  principle  here  is  that  the  drawer, 
having  received  from  the  preneur  the  value  of  the  bill, 
would  thereby  unjustly  benefit  himself  at  the  expense  of 
others  if  he  could,  for  the  sole  reason  that  the  holder  had 
been  negligent,  refuse  payment  of  the  instrument.  Con- 
sequently, when  the  drawer  does  not  prove  that  he  fur- 
nished provision  for  the  due  payment  of  the  bill,  he  is 
liable  to  the  negligent  holder  in  the  same  manner  as  if 
such  neglect  had  not  occurred. 

Moreover,  the  mere  acceptance  of  the  bill  of  exchange 
does  not  dispense  the  drawer  from  proving  that  provision 
existed  for  the  bill  at  maturity,  when  he  wishes  to  plead 
Against  the  holder  the  loss  of  his  remedies.  But  when 
the  drawer  proves  that  he  has  furnished  provision, 
he  can  demand  that  the  negligent  holder  be  deprived  of 


England.  Article  166  fixes  the  delays  in  which  proceedings  must 
be  instituted  against  drawers  and  endorsers  when  a  biU  of  exchange 
IS  payable  out  of  France ;  we  refer  the  reader  to  this  article,  which 
does  not  require  any  commentary. 
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his  right  of  recourse ;  in  this  case,  the  holder  only  retains 
his  right  against  the  drawee. 

Let  us  now  suppose  that  the  holder  proceeds  against 
the  endorsers. 

Pursuant  to  Article  140  of  the  Code  of  Commerce,  the 
endorsers  as  well  as  the  other  parties  to  the  bill,  are 
jointly  and  severally  liable  towards  the  holder  to  pay  the 
amount  of  the  bill.  In  consequence,  the  latter  has  a 
claim  for  .the  whole  against  each  endorser,  and  may  pro- 
ceed against  them  either  collectively  or  individually. 

When  the  holder  has  not  committed  any  act  of  negli- 
gence, he  preserves  all  his  rights  against  the  endorsers, 
whether  provision,  or  the  acceptance  of  the  drawee,  exist 
or  not. 

When,  on  the  contrary,  the  holder  has  been  negligent, 
he  forfeits  absolutely  all  his  rights,  independently  of 
acceptance  or  of  the  existence  or  absence  of  provision. 

Lastly,  the  holder  may  also  proceed  against  the  drawee ; 
when  the  drawee  has  accepted,  he  becomes  the  principal 
and  direct  debtor  of  the  holder,  and  is  bound  to  pay  him, 
without  being  entitled  to  plead  a  set-off  on  account  of 
moneys  due  to  him  by  the  drawer  or  one  of  the 
endorsers. 

If  the  drawee  has  not  accepted,  but  provision  exists,  he 
may  likewise  be  sued  by  the  holder,  but  in  this  case 
he  can  rely  upon  all  the  means  of  defence  which  he 
could  plead  against  the  drawer  himself,  either  a  set  off,  or 
any  other  plea  which  may  result  from  his  business  rela- 
tions with  the  drawer. 

The  drawee  cannot  plead  nullity  as  against  the 
holder,  either  on  the  ground  of  absence  of  protest,  or 
of  the  protest  having  been  made  too  late,  or  lastly,  from 
default  in  the  notification  of  the  protest ;  but  he  cannot 
pay  in  the  event  of  opposition  having  been  lodged,  on 
account  of  loss  or  theft  of  the  bill,  without  exposing  him- 
self to  be  condetoned  to  pay  a  second  time  to  the  party 
having  lodged  such  opposition. 
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The  recourse  of  the  holder  against  the  drawee  has  given 
rise  to  the  following,  questions:  Whether,  when  the 
drawee  has  not  accepted,  and  refuses  payment,  the  holder 
has  a  special  right  to  the  provision  if  such  exist,  and 
whether  he  can  take  possession  thereof  to  the  exclusion 
of  the  creditors  of  the  drawer,  such  drawer  having  fur- 
nished it  ?  The  afemative  is,  as  we  have  before  ex- , 
plained,  generally  admitted  by  the  courts  and  by  the 
authors  who  have  treated  of  the  subject. 

The  holder  may  sometimes  have  to  proceed  against  a 
surety  {donneur  d'aval).  The  position  of  the  latter  will 
be  the  same  as  that  of  the  party  for  whom  he  is  bound. 
Thus,  if  he  has  bound  himself  for  the  drawer,  he  will 
be  liable  with  him  jointly  and  severally;  in  the  same 
way,  if  he  has  guaranteed  an  endorser,  he  will  be  jointly 
and  severally  liable  with  such  endorser,  and  like  him 
will  be  entitled  to  plead  nullity  as  against  a  negli- 
gent holder  who  has  not  entered  protest  or  instituted 
proceedings  for  payment  within  the  delay  fixed  by 
law. 

Article  171.  Moreover,  the  holder  is  relieved  fi-om 
the  effects  of  the  nullity  which  he  may  have  incurred 
(by  reason  of  his  neglecting  to  make  the  declaration  of 
protest  or  to  sue  for  payment)  as  regards  the  drawer  or 
endorser,  who,  after  the  expiration  of  the  time  fixed  for 
the  accomplishment  of  these  acts,  has  received  the  funds 
destined  for  payment  of  the  bill.  Otherwise,  the  latter 
would  evidently  be  benefited  at  the  expense  of  the 
holder,  which  would  be  unjust. 

The  person  who  pays  the  bill  of  exchange  may  have 
the  right  to  bring  an  action  for  reimbursement,  which  we 
shall  proceed  to  briefly  explain. 

In  the  first  place,  there  is  no  doubt  that  if  the  drawee 
has  paid  the  bill  of  exchange  out  of  his  own  moneys,  he  can 
bring  against  the  drawer,  in  order  to  compel  the  latter  to 
reimburse  his  advances,  an  action  called  actio  mandati.  He 
can  also,  in  our  opinion,  claim  to  enforce  the  same  rights 
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as  could  the  holder,  which  would  allow  the  drawee  to  act 
in  the  same  manner  as  the  holder^  and  employ  the  same 
measures,  and  even  to  draw  a  fresh  bill,  call^  a  retraite, 
upon  the  drawer. 

On  his  part,  the  drawer  who  pays  the  bill  has  also 
a  right  of  action  for  reimbursement,  if  he  has  furnished 
provision ;  for  otherwise  the  drawee  who  has  not  paid, 
would  retain  the  provision  without  just  cause.  He  will 
also  be  entitled  to  the  same  rights  as  the  holder.  (Civil 
Code,  Article  1250.) 

As  regards  the  questions  arising,  in  relation  to  a  bill  of 
exchange  drawn  on  account  of  a  third  person,  between 
the  drawee,  the  drawer  for  account,  and  the  donneur 
d'ordre,  the  drawee  who  has  paid  the  bill  has  recourse 
only  against  the  donneur  d^ordre,  and  he  can  only  take 
such  proceedings  against  him  as  are  in  use  at  ordinary 
law,  and  not  by  virtue  of  the  bill  of  exchange. 

Nevertheless,  if  the  drawee  has  not  confidence  in  the 
solvency  of  the  donneur  dWdre,  but  believes  in  that  of 
the  drawer  for  account,  and  wishes  to  pay  only  upon 
having  a  right  of  action  against  the  latter,  he  may  retain 
such  right  by  paying  by  intervention  for  the  drawer  for 
account.     (Articles  111  and  115.) 

The  drawee  who  has  paid  a  bill  of  exchange  drawn  on 
account  of  a  third  person  from  his  own  funds  has  no 
action  for  reimbursement  against  the  endorsers.  The 
only  means  by  which  the  drawee  can  obtain  redress 
from  them  is  to  refuse  to  pay  for  the  drawer,  as  drawee, 
and  to  pay  as  a  party  intervening  for  one  or  more  of  the 
endorsers. 

Articles  167, 168,  169.  When  the  endorsers  have, 
pursuant  to  the  actions  brought  against  them,  indemni* 
fied  the  holder,  they  naturally  acquire  all  his  rights 
against  the  drawee  and  over  the  provision.  They  equally 
acquire  his  rights  against  the  previous  endorsers.  But 
whilst  the  endorsers  thus  acquire  the  rights  of  the 
holder,  they  hold  them  subject  to  the  same  conditions. 
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and  must  proceed  within  the  same  period  of  time  as  was 
incumbent  upon  him. 

In  consequence^  they  lose  their  rights  against  the  en- 
dorsers who  precede  them,  if  they  neglect  to  proceed  for 
reimbursement  against  such  preceding  endorsers  within 
the  period  of  fifteen  days;  they  retain  only,  in  this 
case,  their  right  of  action  against  the  drawee,  if  he  has 
received  provision,  or  if  not,  against  the  drawer. 

The  time  begins  to  run  the  day  following  the  date  of 
the  citation  issued  by  the  endorser  who  has  paid  the 
holder. 

When  payment  has  been  made  by  an  endorser  within 
fifteen  days  from  protest,  and  without  citation,  he  has 
also,  we  consider,  the  same  period  of  delay,  which  runs 
likewise  from  the  day  following  the  payment. 


§  13.— OF  RE-EXCHANGE. 

The  holder  of  an  unpaid  bill  of  exchange  can  also  com- 
pel the  endorsers  or  the  drawer  to  pay  him  the  amount, 
by  means  of  an  operation  called  re-exchange  {richange). 

Articles  177  and  178.  This  operation  consists  in  a 
fresh  bill  of  exchange,  termed  *' retraite,"  which  the 
holder  of  the  bill  that  has  been  protested  draws  in  his 
turn  on  one  of  the  parties  to  the  first  bill,  drawer  or 
endorser  at  his  option,  in  order  to  procure  immediately 
the  amount  which  had  been  promised  him,  and  in 
addition  to  reimburse  himself  his  expenses. 

The  following  is  the  usual  form : — 

"  Paris,  30th  December,  1879. 
"  On  the  5th  of  January  next,  pay  by  this  retraite  to 
my  order  the  sum  of value  in  reimburse- 
ment of  the  unpaid  bill  annexed. 
«ToA,B.  CD. 

"H&vre." 
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The  issuer  of  the  bill  must  to  this  annex  the  first  biU 
of  exchange  unpaid,  which  proves  his  right  to  make 
a  re-draft,  and  the  protest  showing  that  the  first  bill  has 
not  been  paid,  and  that  the  holder  thereof  has  not 
incurred  any  loss  of  his  rights,  and  lastly,  a  campte  de 
retour  or  detailed  account  of  the  expenses  of  re-exchange 
and  interest,  which  proves  the  amount  of  the  retraitc. 

This  campte  de  retour  comprises : — 

1.  The  amount  of  the  principal  of  the  bill  of  exchange; 

2.  The  expense  of  protest  and  registration; 

3.  Postage  and  conveyance  of  letters ; 

4.  Interest  on  the  principal,  reckoned  from  the  day  of 
protest ; 

5.  The  stamp  on  the  re-draft ; 

6.  Lastly,  the  re-exchange,  that  is  to  say,  the'  new 
exchange  to  which  the  negotiation  of  the  new  draft  has 
given  rise. 

Article  179.  The  Decree  of  the  24jth  March,  1848, 
which  modifies  Article  179  of  the  Code  of  Commerce, 
fixes  the  rate  of  exchange  irom  one  town  of  France  on 
another,  and  prescribes  that  re-exchange  from  a  foreign 
country  or  the  French  colonies  shall  be  governed  by  the 
custom  of  commerce ;  we  refer  the  reader  to  the  text  of 
this  Article,  which  needs  no  explanation. 

Articles  182  and  183.  Instead  of  addressing  him- 
self to  the  drawer,  can  the  endorser,  who  has  paid  a  bill 
himself,  draw  a  new  bill  (retraitc)  on  one  of  the  endorsers 
who  precede  him  ? 

No  law  opposes  this,  it  is  very  evident,  but  he  would 
have  to  bear  the  loss  of  the  re-exchange,  and  the 
expense  of  the  stamp  of  the  new  bill.  K  it  were  other- 
wise, the  drawer  would  have  to  bear  expenses  of  re- 
exchange,  which  might  be  repeated  as  many  times  as 
there  were  endorsers  upon  the  bill.  It  is  hardly  necessary 
to  say  that  the  rule  exonerating  the  drawer  from  the 
expense  of  several  re-exchanges  is  just,  and  very  useful 
in  commerce. 
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Article  185.  We  have  previously  seen  that  interest 
on  the  amount  of  a  bill  of  exchange  runs  from  the  day  of 
protest :  but  in  order  that  the  expenses  of  protest  and  of 
re-exchange  may  also  bear  interest,  protest  alone  is  not 
sufficient ;  it  is  necessary  that  a  summons  for  payment  of 
such  interest  be  made. 


SECTION  11. 
OF  PROMISSORY  NOTES  (Bilktd  d  ordre). 

Article  188.  A  promissory  note  is  a  document  by 
which  a  person  promises  to  another  to  pay,  at  a  fixed 
date,'  a  certain  sum,  to  him  or  to  his  order,  that  is  to  say, 
to  the  person  to  whom  he  may  have  transferred  the 
instrument  by  means  of  endorsement. 

The  promissory  note  must  specify  the  date  at  which  it 
has  been  subscribed,  the  amount  to  be  paid,  the  name  of 
the  person  to  whose  order  it  is  payable,  the  date  at  which 
the  payment  is  to  be  made,  and  the  consideration  which 
has  been  received  in  exchange  for  the  execution,  whether 
in  cash,  in  goods,  in  account,  or  in  any  other  manner. 

K  any  one  of  these  particulars  be  omitted,  the  instru- 
ment loses  its  quality  of  promissory  note,  and  becomes  a 
simple  promise  of  payment  which  is  no  longer  subject  to 
the  same  regulations  as  a  promissory  note,  and  cannot 
produce  the  same  effects ;  thus,  if  the  consideration  given 
has  not  been  stated,  the  maker  of  the  note  may  set  up 
against  the  holder  all  pleas  which  might  be  set  up  by 
him  against  the  person  in  whose  favor  he  signed  the  note. 

The  same  will  occur  if  the  clause  "  to  order"  has  not 
been  inserted  in  the  note,  and  the  maker  may  moreover 
refuse  to  pay  the  holder  if  he  cannot  prove  a  regular 
authority  from  the  original  bSn^Jiciaire,  or  a  deed  of 
transfer  executed  in  duplicate,  registered,  and  duly  noti- 
fied, as  in  the  case  of  a  transfer  of  an  ordinary  debt. 
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When  the  promissory  note  is  not  entirely  in  the  hand- 
writing of  the  person  who  undertakes  to  pay  it,  the 
signature  must  be  preceded  by  the  words  "  ban  pour" 
followed  by  the  statement  of  the  amount,  and  written  in 
the  handwriting  of  the  maker  himself.  (Article  1,326, 
Qvil  Code.) 

A  bill  of  exchange  constitutes  in  itself  an  act  of  com- 
merce, and  subjects  to  the  jurisdiction  of  the  Tribunal  of 
Commerce  any  person  signing  it ;  but  it  is  other¥ase  with 
respect  to  a  promissory  note,  which  does  not  in  itself 
constitute  an  acte  de  commerce,  and  the  parties  who  may 
have  signed  it  are  only  subject  to  the  jurisdiction  of  the 
Tribunal  of  Commerce  in  so  far  as  the  motive  of  the  note 
has  its  origin  in  an  acte  de  commerce,  or  that  one  of  the 
parties  to  the  note,  either  the  subscriber  or  an  endorser, 
is  a  trader. 

A  promissory  note  may  be  made  payable  in  another 
place  than  that  in  which  it  has  been  executed,  in  which 
case  it  is  termed  a  '*  billet  d  domicile." 

This  kind  of  note,  but  little  used,  is  subject  to  the 
same  rules  as  a  promissory  note. 

Article  187.  All  the  provisions  relating  to  bills  of 
exchange  as  regards  maturity,  endorsement,  joint  and 
several  liability,  surety  (aval),  payment,  payment  by 
intervention,  protest,  the  obligations  and  rights  of  the 
holder,  re-exchange,  and  interest,  are  applicable  to  pro- 
missory notes. 

In  the  last  paragraph  of  Article  187,  it  is  pointed  out 
that  the  promissory  note  does  not  necessarily  render  the 
parties  thereto  subject  to  the  jurisdiction  of  the  Tribunal 
of  Commerce.  It  is  expressly  stated  that  Articles  636 
and  637  are  in  all  cases  applicable  to  promissory  notes. 
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SECTION  in. 
LIMITATION  OF  ACTIONS  (Prescription). 

Article  189.  We  have  still  to  briefly  enumerate  the 
principles  governing  the  limitation  of  actions  relating  to 
bills  of  exchange  and  promissory  notes. 

In  general,  the  right  of  action  endures  for  thirty  years, 
that  is  to  say,  that  a  creditor  who  delays  to  institute 
proceedings  within  thirty  years  from  the  day  on  which 
his  claim  arises,  may  find  himself  barred  hy  prescription; 
but  the  interests  of  commerce  would  suffer  if  the  liability 
of  parties  to  bills  of  exchange  or  promissory  notes 
were  prolonged  to  such  an  extent;  consequently  the 
prescription  of  five  years  has  been  substituted  for  that  of 
thirty  years,  with  the  following  distinctions : — 

Actions  on  bills  of  exchange  are  always  barred  at 
the  expiration  of  five  years.  Those  concerning  pro- 
missory notes  are  only  barred  after  five  years  when  such 
notes  have  been  made  in  respect  of  mercantile  trans- 
actions, otherwise  they  are  subject  to  the  prescription  of 
thirty  years,  as  at  common  law. 

But  the  right  of  action  of  the  holder  of  a  bill  of 
exchange,  which  would  be  barred  after  five  years,  can  be 
replaced  by  a  new  right  of  action,  arising  out  of  the 
former. 

Thus,  let  us  assume  that  the  holder  of  a  bill  of  ex- 
change, who  has  a  right  of  action  expiring  after  five 
years,  has  exercised.it  within  such  period,  and  has  ob- 
tained a  judgment  against  the  various  parties  to  the  bill. 
From  the  moment  when  the  judgment  has  been  given, 
the  holder  who  has  obtained  it  finds  himself  exposed 
anew  to  the  loss  of  his  rights  in  consequence  of  prescrip- 
tion ;  but  ho  is  no  longer  a  creditor  in  virtue  of  the  bill 
of  exchange,  his  right  being  actually  derived  from  a 
judgment,    which  does  not  become  barred  imtil  after 
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thirty  years.    This  latter  prescription  would  therefore 
alone  apply  to  such  new  action. 

Let  us  now  assume  that  the  debt  arising  from  a  bill  of 
exchange  or  promissory  note,  has  been  rec(^nised  by 
another  document  signed  by  the  debtor.  In  this  case, 
the  quinquennial  prescription  which  had  commenced  to 
run  is  certainly  interrupted,  that  is  to  say  annulled. 
But  a  new  presanption  now  commences.  If  it  be  proved 
that  the  parties  have  agreed  to  cancel  the  right  which 
resulted  from  the  bill  of  exchange  or  promissory  note, 
and  to  replace  it  by  a  new  right,  the  prescription  of 
thirty  years  is  applicable.  If,  on  the  contrary,  it  is 
proved  that  the  creditor  simply  wished  to  give  the  debtor 
time,  but  without  allowing  the  qainqaemnsA  prescription 
already  commenced  to  run  against  himself,  and  that  the 
same  creditor  never  intended  to  abandon  the  special  ad- 
vantages attaching  to  a  bill  of  exchange  or  a  promissory 
note,  then  a  fresh  quinquennial  prescription  begins  to 
run  from  the  day  of  the  acknowledgment. 

What  is  then  the  starting  point  of  the  five  years  in  the 
case  of  a  quinquennial  prescription  ? 

If  the  holder  of  the  bill  has  not  protested  it  for  non- 
payment the  day  after  its  maturity,  the  prescription  dates 
from  the  day  following  such  maturity ;  if,  on  the  contrary, 
he  has  protested  at  the  time  appointed  by  the  law,  the 
prescription  dates  from  the  day  after  the  protest 

Moreover,  if  the  creditor  subject  to  the  quinquennial 
prescription,  prosecute  the  debtor  at  law  before  the  expira- 
tion of  the  five  years,  the  prescription  is  interrupted, 
and  thereby  annulled. 

By  a  prosecution  is  here  meant  any  summons  at  law,  or 
attachment  lodged  by  the  holder  upon  property  in  the 
hands  of  a  debtor  of  his  debtor,  or  a  provisional  seizure 
of  the  effects  of  the  debtor.  A  prosecution  at  law  also 
applies  in  the  case  in  which  goods  of  the  debtor  having 
been  sold,  the  holder  claims  to  participate  with  the  other 
creditors  in  the  proceeds  of  the  sale,  or  when,  the  debtor 
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having  become  insolvent,  the  holder  is  admitted  to  prove 
upon  the  estate  of  the  bankrupt. 

But  after  such  interruption,  a  new  quinquennial  pre- 
scription may  begin  to  run,  and  the  starting-point  of  the 
five  years  dates  from  the  last  step  exercised  in  the  legal 
proceedings. 

Lastly,  when  it  is  urged  as  against  the  holder,  that 
five  years  have  elapsed  from  the  day  of  protest,  or  from 
the  last  judicial  proceedings,  one  right  is  still  left  to  him. 

He  may  demand  that  the  debtor,  who  pleads  the  pre- 
scription, aflSrm  upon  oath  that  he  is  no  longer  indebted. 
In  default  of  taking  such  oath,  judgment  will  be  entered 
against  the  debtor. 

It  may  happen  that  the  defendant  is  sued,  not  as 
being  himself  liable,  but  as  representative  of  the  debtor ; 
for  instance,  as  his  heir.  In  this  case,  the  oath  cannot  be 
administered,  and  the  creditor  is  not  permitted  to  demand 
that  the  representative  should  swear  "  that  his  ancestor 
has  paid  the  debt,"  but  that  he  should  swear  that  *'  to 
the  best  of  his  belief  there  is  nothing  due."  If  he  take 
this  oath,  he  is  discharged  from  liability. 


SECTION  IV. 

FOREIGN  BILLS  OF    EXCHANGE  FROM  A  FISCAL  POINT  OF 

VIEW. 

(See  the  text  of  the  Laws  of  5th  June,  1850,  and 
19th  February,  1874.) 

The  stamp  duties  to  which  commercial  bills  are  subject 
are  payable  not  only  upon  bills  drawn  in  France  upon 
France,*  but  also  upon  those  drawn  in  France  upon  a 
foreign  countrj',  or  in  a  foreign  country  upon  France. 

♦  For  the  duties  payable  upon  bills  drawn  in  France  upon 
France  see  the  text  of  the  Law  of  5tli  June,  1850,  at  the  end  of 
the  volume. 
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On  these  latter  the  duty  is  paid  by  means  of  adhesive 
stamps^  which  must  be  affixed  before  their  circulation  in 
France,  as  it  is  impracticable  to  procure  French  stamps 
at  the  place  of  their  creation. 

As  regards  bills  drawn  in  a  foreign  country  upon  a 
foreign  country,  and  circulating  in  France,  they  incurred 
no  stamp  duty  under  the  Law  of  the  5th  June,  1850,  but 
now,  pursuant  to  the  Law  of  the  19th  February,  1874, 
Article  3,  duty  is  payable  at  the  rate  of  10  centimes  per 
100  francs,  or  1  franc  per  1,000  francs. 

These  provisions  are  enforced  as  follows :  Firstly,  by  a 
fine  of  6  per  cent,  on  the  amount  of  the  bill  upon  the 
drawer, preneur,  and  acceptor  (Law  of  the  5th  June,  1550, 
Article  4),  jointly  and  severally,  which  thus  renders  them 
liable  to  pay  18  per  cent.  (Article  6.) 

The  same  penalty,  but  without  joint  and  several  lia- 
bility, attaches  to  the  person  who  cashes  or  deals  with 
an  unstamped  bill.    (Article  7.) 

Another  provision  consists  in  a  restriction,  in  the  exer- 
cise of  recourse  for  non-payment.  We  have  explained 
the  rules  relating  to  stamp  duties  on  bills  of  exchange 
in  general.  We  have  therefore  only  to  refer  to  our  ex- 
planations on  this  point. 

Lastly,  one  other  consequence  of  insufficiency  or  absence 
of  stamp  is  the  cancelling  of  the  clause  "  return  free  of 
expense,"  which  often  serves  to  conceal  the  fraud  from 
the  Treasury  by  dispensing  with  the  production  of  the 
bill  to  the  court. 


SEOTIOIT  V. 

BILLS  OF  EXCHAKGE  FROM  THE  POINT  OF  VIEW  OF  INTER- 
NATIONAL LAW. 

The  capacity  of  parties  to  bills  of  exchange  is  governed 
by  their  *'staiut  personnel"  which  follows  them  wherever 
they  may  reside.    Thus,  a  foreigner,  even  though  he  be  of 
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age  according  to  French  law,  but  who  is  a  minor  accord- 
ing to  the  law  of  his  country,  cannot  validly  bind  him- 
self by  a  bill  of  exchange  in  France. 

It  is  therefore  necessary  to  examine  by  what  law  bills 
of  exchange  are  governed,  whether  by  the  law  of  the 
place  in  which  they  are  drawn  or  endorsed,  or  by  that  of 
the  country  in  which  they  are  payable.  The  opinion 
generally  received  is  that  a  distinction  should  be  made 
between  that  which  relates  to  the  form  and  that  which 
relates  to  the  execution.  The  form  must  be  regulated  by 
the  legislation  of  the  country  in  which  the  bills  have  been 
drawn,  and  the  execution  by  the  law  of  the  place  where 
they  are  payable. 

Thus,  the  remittance  from  place  to  place  (remise  de  place 
en  place)  not  being  in  England,  as  it  is  in  France,  an 
essential  character  of  bills  of  exchange,  a  bill  which  might 
have  been  drawn  in  England  in  one  place  and  payable  at 
the  same  place,  would  none  the  less  preserve  its  character 
of  bill  of  exchange  if  it  should  come  to  be  circulated  in 
France.  (Court  of  Douai,  1st  December,  1834 ;  Court  of 
Paris,  7th  May,  1856.) 

We  will  now  proceed  to  draw  some  inferences  from  the 
principle  just  laid  down,  that  whilst  the  rules  relating  to 
the  exterior  form  of  the  documents  are  determined  by  the 
laws  of  the  country  in  which  such  documents  were  created 
(locus  regit  actum),  the  execution  of  the  contract,  and  its 
effects,  are,  on  the  contrary,  subject  to  the  laws  of  the 
country  in  which  the  agreement  is  to  be  carried  into 
effect. 

Let  us  suppose,  in  the  first  place,  the  case  of  acceptance 
of  a  bill  of  exchange.  Which  law  governs  the  obligation 
to  accept? 

Some  authors  have  maintained  that  it  is  the  law  of  the 
place  in  which  the  bill  is  drawn.  But  this  opinion 
seems  to  us  inadmissible.  The  acceptance  is,  in  fact, 
only  a  mode  of  execution,  a  preliminary  to  the  payment. 

All  questions  relating  thereto  should  consequently  be 
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determined  by  the  law  of  the  place  in  which  the  instru- 
ment is  payable. 

It  is  by  this  law  that  the  diflSculties,  to  which  the 
acceptance  may  give  rise,  must  be  solved,  and  that  the 
consequences  which  it  is  capable  of  producing  must  be 
governed. 

As  to  the  form  of  the  acceptance,  the  law  of  the  place 
in  which  it  is  drawn  must  be  followed.  If  we  apply 
to  the  endorsement  the  preceding  rules,  we  think  that 
with  regard  to  the  interpretation  of  the  endorsement  and 
the  extent  of  the  rights  which  it  confers,  the  law  of  the 
country  in  which  it  is  effected  is  the  only  one  applicable. 
(Court  of  Paris,  March  29th,  1836.) 

The  endorsement  is,  moreover,  considered  to  be  re- 
gular if  it  is  in  conformity  with  the  practice  of  the  place 
where  the  document  is  drawn  up.  The  form  and  the 
stipulations  of  the  endorsement  are  equally  determined 
by  the  law  of  the  place  where  it  was  made. 

Thus,  according  to  the  rule  "  locus  regit  actum,"  the 
endorsement  of  a  bill  drawn  at  Malta,  without,  as  is  re- 
quired by  the  French  law,  mentioning  the  consideration, 
is  valid,  and  will  take  effect  in  France,  because  the 
English  law  does  not  require  the  consideration  to  be 
expressed.  (Tribunal  of  Commerce  of  Marseilles,  5th 
December,  1876.) 

In  the  same  way  an  endorsement  in  blank  made  in 
England  of  a  bill  payable  in  France  will  transfer  the  owner- 
ship in  the  bill  from  the  foreigner  who  signed  as  drawer 
or  endorser  to  a  third  party,  being  a  French  subject,  who 
is  the  band  fide  holder  thereof  (Court  of  Paris,  20th 
November,  1854,  and  7th  March,  1856 ;  Orleans,  15th 
May,  1856 ;  Court  of  Cassation,  August  18th,  1856.)* 

*  It  will  be  remembered  that,  according  to  French  law,  a  blank 
endorsement  does  not  transfer  the  property  in  the  bill ;  its  effect 
simply  being  to  empower  the  endorsee,  as  agent  of  the  endorser,  to 
receive  the  amount  of  the  bill,  for  the  proceeds  of  which  he' must 
account.  For  this  reason,  a  blank  endorsement  is  called  in  French 
an  ^^  endiKsvment  de  procuralian,^' 
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We  now  arrive  at  the  consideration  of  the  maturity  of 
bills  of  exchange.  There  is  no  doubt  that  the  date  of 
such  maturity  is  calculated  according  to  the  usage  of  the 
place  in  which  the  bill  is  made  payable. 

In  the  absence  of  stipulations  to  the  contrary^  the 
drawer  cannot  be  compelled  to  give,  nor  the  holder  to 
receive,  other  than  current  coin  of  the  country  in'which 
the  payment  of  the  bill  is  effected. 

It  is  also  the  law  of  such  country  which  regulates  the 
form  of  the  tender  of  payment  that  the  debtor  may 
make,  the  validity  thereof,  and  the  deposit  to  foUow  the 
same. 

When  payment  is  refused,  a  protest  ought,  in  principle, 
to  be  drawn  up.  The  validity  of  the  protest  must  natu- 
rally be  determined  by  the  law  of  the  place  in  which  the 
bill  is  payable.     (Court  of  Paris,  22nd  March,  1875.) 

The  holder  then  proceeds  against  the  endorsers  accord- 
ing to  the  legal  rules  of  the  country  in  which  his  right 
is  exercised.    (Paris,  17th  November,  1878.)* 

For  the  same  reasons  the  judges  of  the  place  in  which 
the  proceedings  for  payment  are  taken,  have  the  power 
of  granting  time  and  delay,  if  the  laws  of  the  country 
permit  it,  even  although  the  French  Code  is  opposed 
thereto,  and  their  decision  cannot  be  cancelled  in  France. 

The  prescription  of  a  bill  of  exchange,  payable  in  a 
foreign  country,  is  governed  by  the  law  of  the  country 
in  which  the  payment  ought  to  be  made.  (Court  of 
Bordeaux,  26th  December,  1876.) 

The  bUl  of  exchange  being  from  its  very  nature  an 

*  On  these  grounds  it  has  been  decided  by  a  judgment  of  the 
Tribunal  of  Commerce  of  the  Seine,  of  the  6th  April,  1875,  that 
if,  in  conformity  with  the  rule  locus  regit  actum,  the  notice  of 
protest  which  has  for  object  to  preserve  the  recourse  of  the  holder 
of  a  bill  of  exchange  drawn  on  a  foreign  country,  must  be  made 
in  the  form  prescribed  by  the  law  of  such  country  as  regards  the 
parties  to  the  bill  who  reside  there,  it  is  otherwise  when  the 
foreign  drawer  and  endorser  reside  in  France,  and  especially  if  the 
bill  was  drawn  there. 
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essentially  commercial  transaction,  the  actions  to  which 
it  may  give  rise  are,  when  the  bill  is  payable  in  France 
and  even  between  foreigners,  validly  referred  to  the 
French  Tribunals  of  Commerce.  (Court  of  Cassation, 
26th  November,  1838;  Court  of  Paris,  24th  June, 
1873.)* 

When  a  bill  of  exchange  is  directly  drawn  in  favor 
of  a  French  subject,  either  in  France  or  in  a  foreign 
country,  there  can  be  no  doubt  as  to  the  competency  of 
the  French  Courts  to  adjudicate  in  an  action  brought  by 
the  French  subject :  in  fact,  according  to  the  terms  of 
Article  14,  Civil  Code,  a  foreigner  can  be  summoned 
before  the  French  Courts  for  the  execution  of  the  obli- 
gations contracted  by  him,  even  in  a  foreign  country, 
towards  French  subjects.  It  is  the  same  when  the  bill 
of  exchange  is  drawn  in  favor  of  a  foreigner,  and  has 
come,  by  endorsement,  into  the  possession  of  a  French 
subject,  who  is  not  the  direct  creditor  of  the  acceptor ; 
but  it  would  bo  different  if  the  transfer  made  to  the 
French  subject  by  the  endorsement  had  been  fraudulent 
or  foiged.     (Court  of  Paris,  8th  March,  1873). 

A  foreign  defendant  may  be  summoned  to  appear 
before  the  Tribunal  of  the  place  in  which  he  resides, 
or  before  that  of  the  place  where  the  payment  must  be 
effected. 

If,  in  default  of  domicile,  the  foreigner  has  only  a 
residence  or  a  commercial  establishment  in  France,  he 
must  be  sued  there.  (Article  69,  Code  of  Civil  Pro- 
cedure.) 

Lastly,  in  default  of  the  residence  or  commercial 
establishment  in  France  of  a  foreigner,  the  plaintiff  can 
carry  the  case  before  the  Tribunal  to  the  jurisdiction  of 
which  he  is  himself  amenable. 

*  On  the  other  hand,  the  French  Ooortg  are  evidently  incompetent 
to  adjudicate  upon  the  demand  for  payment  of  a  bill  of  exchange 
payable  in  a  foreign  conntry  and  accepted  by  a  foreigner  residing 
abroad.    (Court  of  Paris,  2nd  Jan.,  1875.) 
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SECTION  VI. 

OF  CHEQUES.* 

Note. — The  numbers  of  Articles  contained  in  parentheses  refer  to 
the  Law  of  14ih  June,  1865. 

A  cheque  is  a  written  document  which,  under  the  form 
of  an  order  for  payment,  serves  to  the  drawer  thereof  to 
effect  the  withdrawal  for  his  benefit  or  that  of  a  third 
party  of  all  or  a  portion  of  the  funds  standing  to  the  credit 
of  his  account  with  the  drawee,  and  unencumbered. 

The  law  of  the  14th  June,  1865,  which  governs  cheques, 
was  passed  with  a  twofold  object :  1,  To  encourage  their 
use ;  2,  To  avoid  injury  to  the  interests  of  the  public 
revenue,  which  might  result  from  allowing  cheques  to 
be  substituted  for  other  commercial  instruments. 

The  principal  characteristic  of  cheques  is  that  provision 
must  necessarily  exist  at  the  moment  of  their  issue.  To 
satisfy  the  requirements  of  the  law  on  this  point,  it  is 
not  sufficient  that  the  drawer  be  creditor  of  the  drawee 
at  the  time  of  issuing  the  cheque ;  it  is  necessary  that 
his  claim  be  free  from  all  liability  whatsoever,  and  pay- 
able on  demand.    (Article  1.) 

A  person  who  issues  a  cheque  without  the  existence  of 
previous  unencumbered  provision,  incurs  a  fine  of  6  per 
cent  of  the  simi  for  which  the  cheque  is  drawn  (the 
minimum  of  such  penalty  being  100  francs),  without 
prejudice  to  the  penalties  applicable  to  fraud,  if  fraudu- 
lent measures  have  been  resorted  to  in  order  to  induce 
belief  in  the  existence  of  the  provision.     (Article  6.) 

As  a  consequence  of  the  principle  that  previous  pro- 
vision is  necessary,  all  cheques  must  be  drawn  at  sight. 
This  condition  is  the  complement  of  the  first  one,  and  is 
in  the  eyes  of  the  law  that  which  guarantees  the  exist- 
ence of  the  former. 

*  See  the  Text  of  the  Law  of  14th  June,  1865,  in  the  second 
part  of  the  book. 
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All  stipulationa  between  the  drawer  and  the  person 
in  whose  favor  the  cheque  is  drawn,  or  the  drawee,  in 
order  to  render  the  cheque  payable  otherwise  than  at 
sight  and  on  presentation,  are  null  and  void  by  law. 
(Article  1.) 

There  is  no  legal  objection,  however,  to  cheques  being 
drawn  in  one  place  and  payable  in  another,  or  to  their 
being  drawn  and  payable  in  the  same  place.   (Article  3.) 

The  following  is  the  form  in  which  cheques  may  be 
drawn,  taken  from  that  of  the  SociM  G^ndrak: —  * 

"  Paris,  the  twenty-fifth  April,  1874.. 
"  Pay  to  A  B  (or  to  his  order)  (or  to  bearer)  the  sum  of 
twelve  hundred  francs. 

"CD." 

The  first  facts  required  to  be  mentioned  in  a  cheque, 
and  which  require  little  explanation,  are  the  names  of 
the  drawee,  the  statement  of  the  sum  to  be  paid,  and 
the  signature  of  the  drawer.  It  may  also  contain  the 
name  of  the  person  in  whose  favor  it  is  drawn,  but  need 
not  necessarily  contain  the  words  "or  order;"  in  this 
case  the  cheque  is  payable  only  to  the  person  designated, 
and  is  not  transferable  by  endorsement.  But  if  the  name 
of  such  person  be  followed  by  the  words  "  or  order,"  it  is 
otherwise.  It  is  even  admitted  that  a  blank  endorse- 
ment conveys  the  property  in  the  cheque. 

Lastly,  the  indication  of  the  name  of  the  person 
receiving  the  cheque  may  be  accompanied  by  the  words 
"or  bearer."  Even  more  simply,  the  cheque  may  be 
drawn  to  bearer  without  specification  of  name. 

The  cheque  must  further  be  dated.  (Article  1.)  The 
date  is  here  of  special  importance,  being  required  with 
a  view  to  guarantee  that  the  cheque  shall  be  payable  at 
sight,  and  consequently  that  provision  exists  at  the 
period  of  its  issue.  In  order  to  render  such  guarantee 
the  more  effectual,  it  has  been  prescribed  that  the 
*  The  well-known  French  Joint  Stock  Bank. 
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cheque  must  be  paid  within  five  days  after  date  if  drawn 
upon  the  same  place,  and  within  eight  days  if  drawn 
upon  another  place. 

Means  have,  however,  been  resorted  to  of  eluding  the 
law  in  this  respect,  either  by  leaving  the  date  in  blank, 
and  affixing  a  memorandum  to  the  cheque  mentioning 
the  day  on  which  it  should  be  presented,  or  by  inserting 
a  day  of  the  month  which  may  be  easily  altered,  as  for 
instance,  the  figure  1,  which  may  be  easily  altered  to 
15  by  the  addition  of  the  figure  5. 

In  view,  however,  of  the  possibility  of  such  fraudulent 
alteration,  the  Law  of  the  19th  February,  1874,  requires 
that  the  date  (but  only  the  day  of  the  month,  and  not 
the  day  of  the  year),  be  written  in  words  at  length  in 
the  handwriting* of  the  drawer  of  the  cheque,  under 
penalty  of  a  fine  of  6  per  cent,  of  the  amount  for  which 
the  cheque  is  drawn;  the  minimum  of  such  fine  is 
100  francs. 

The  law  pimishes  the  insertion  of  a  false  date,  in  all 
cases,  but  it  only  takes  cognizance  of  the  absence  of  date 
or  of  writing  the  date  in  figures  instead  of  words  at 
length,  when  the  cheque  is  drawn  from  one  place  on 
another.  If  it  be  question  of  a  cheque  on  the  place 
where  it  is  drawn,  the  law  does  not  take  efiect. 

The  penalties  apply  to  the  drawer,  the  first  endorser, 
the  holder,  and  the  drawee ;  to  the  latter  only  when  he 
has  received  the  cheque  under  the  before-mentioned 
conditions.    The  other  endorsers  are  not  liable. 

Article  4.  All  the  provisions  of  the  Code  of  Commerce 
relative  to  the  joint  and  several  guarantee  of  the  drawer 
and  of  the  endorser,  to  protest,  and  to  the  exercise  of  the 
action  of  guarantee  as  regards  bills  of  exchange,  are 
applicable  to  cheques.  We  need,  therefore,  only  refer  to 
our  explanation  of  the  corresponding  points  in  relation  to 
bills  of  exchange. 

A  cheque  is  simply  a  mode  of  payment. ^Moreover,  it 
has  been  considered  unadvisable  that  it  should  in  any 
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way  be  substituted  for  a  bill  of  exchange  at  sight.  It  is 
also  payable  on  presentation  (Article  2),  and  the  holder 
of  the  cheque  must  claim  payment  thereof  within  the 
delay  of  five  days,  including  that  of  date,  if  the  cheque  is 
drawn  in  the  place  where  it  is  payable,  or  in  the  delay  of 
eight  days,  including  that  of  date,  if  drawn  on  another 
place.  (Article  5.)  The  day  of  date  being  included  in 
the  respective  delays  of  five  and  eight  days,  such  delays 
become  in  reaUty  four  and  seven  days  respectively. 

The  holder  of  a  cheque  who  does  not  claim  payment 
thereof  within  the  delajB  above  appointed  loses  his 
remedy  against  the  endorsers. 

Nevertheless,  he  does  not  lose  his  remedy  against  the 
drawer,  unless  it  be  through  his  own  negligence  that  the 
holder  does  not  receive  payment,  that  is  to  say,  if  the 
provision  destined  to  the  payment  of  the  cheque  has 
been  otherwise  appropriated  after  such  delays  owing  to 
the  negligence  of  the  holder. 

A  cheque,  even  when  to  bearer,  must  be  receipted  by 
the  person  receiving  payment  thereof.  Such  receipt 
must  be  dated.     (Article  6.) 

Any  person  paying  a  cheque  without  exacting  the 
formal  acquitment  thereof  is  personally  liable  and  with- 
out appeal  to  a  fine  of  F.50.    (Article  7.) 

Cheques  drawn  from  one  place  on  another  are  subject 
to  an  invariable  stamp  duty  of  20  centimes.  (Law  of 
the  19th  February,  1874,  Article  8.) 

Cheques  drawn  on  the  same  place  are  liable  to  a  stamp 
duty  of  10  centimes. 

The  holder  of  a  cheque  not  stamped  or  insufficiently 
stamped  is  liable  to  the  same  penalties  and  forfeiture  as 
the  holder  of  a  bill  of  exchange  not  stamped  or  insuffi- 
ciently stamped.     (Ibid,) 

As  the  law  subjects  to  a  higher  stamp  cheques  drawn 
from  pne  place  on  another,  it  is  necessary  to  state  the 
fact  of  the  remittance  from  place  to  place ;  cheques  must 
therefore  mention  the  place  of  issue. 
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CHEQUES  DRAWN  FROM  A  FOREIGN  COUNTRY  UPON 
FRANCE. 

All  the  provisions  relating  to  cheques  drawn  in  France 
are  applicable  to  those  drawn  out  of  France  and  payable 
in  French  territory.  (Law  of  the  19th  February,  1874, 
Article  9.) 

Cheques  may  before  any  endorsement  in  France,  be 
stamped  with  adhesive  stamps.     (Ibid,) 

If  a  cheque  drawn  abroad  has  not  been  stamped  in 
conformity  with  the  provisions  above  mentioned,  the 
person  in  whose  favor  it  may  have  been  drawn,  the 
first  endorser,  the  holder,  or  the  drawee,  are  bound  under 
penalty  of  a  fine  of  6  per  cent,  to  have  it  stamped  before 
any  use  thereof  be  made  in  France. 

If  a  cheque  drawn  abroad  does  not  fulfil  all  the  condi- 
tions required  by  French  law  for  the  creation  of  cheques, 
it  is  considered  as  being  a  bill  of  exchange,  and  is  sub- 
jected to  the  stamp  duties  on  commercial  bills. 

In  this  case,  the  person  in  whose  favor  the  bill  is 
drawn,  the  first  endorser,  the  holder,  or  the  drawee,  are 
bound  to  have  it  stamped  before  any  usage  thereof  is 
made  in  France,  under  penalty  of  a  fine  of  6  per  cent,  of 
the  amount  of  the  bill 

All  the  parties  are  jointly  and  severally  liable  for  the 
payment  of  the  duties  and  penalties. 
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BOOK   II. 
OF  MARITIME  COMMERCE 


(Law  of  the  6th  Sept,  1807.) 


PRELIMINARY  CHAPTER. 

The  present  Book  of  the  Commercial  Code  relates  only 
to  ships  and  other  sea-going  vessels ;  the  provisions  of 
which  we  shall  now  proceed  to  treat  are  therefore  not 
applicable  to  vessels  employed  in  inland  navigation, 
which  are  especially  designated  by  the  name  of  boats. 
(Court  of  Cassation,  7th  April,  1874.) 

The  title  of  "  ship*'  taken  in  a  general  sense,  comprises 
therefore  all  vessels  destined  to  navigate  the  seas. 

The  ship  naturally  comprises  its  accessories,  viz.,  the 
objects  indispensable  to  its  working,  and  which  with  it 
form  an  indivisible  whole.  Such  are,  for  instance,  the 
long-boat,  boats,  rudder,  anchors,  masts,  cables,  sails, 
etc.,  etc.,  and  all  the  articles  which  in  technical  language 
are  called  rigging  and  appurtenances.  They  belong  to  the 
ship,  even  when  temporarily  separated  from  it  and  used 
elsewhere  than  on  board. 

The  ship  and  its  accessories  are  denoted  by  the  word 
"hull,"  in  opposition  to  the  word  "facuU^a"  which 
implies  the  merchandise  and  objects  shipped  on  board. 

Ships  and  other  sea-going  vessels  are  personal  property 


Digitized  by 


Google 


OF    MARITIME   COMMERCK.  245 

8ui  generis,  governed  by  special  rules  necessitated  by  the 
importance  of  the  subject. 

A  Bhip  has,  like  a  person^  nationality,  name,  and  a  kind 
of  legal  domicile. 

Two  conditions  are  necessary  in  order  that  a  ship  may 
obtain  French  nationality,  or  registration  as  a  French 
ship: — 

1.  It  must  belong,  at  least  in  moiety,  to  French 
subjects ; 

2.  The  captain,  officers  and  three-fourths  of  the  crew 
must  be  French.  (Law  of  the  9th  June,  1845,  Article 
11 ;  Law  of  the  21st  September,  1793,  Article  2.) 

If  the  ship  belong  to  a  company,  such  company  must 
have  its  head  office  in  France. 

The  law  of  the  9fch  July,  1836,  Article  8,  absolutely 
prohibits  the  changing  of  the  name  of  a  vessel,  during 
the  whole  of  its  existence.  This  name  must  be  marked 
on  the  poop  in  white  letters  on  a  black  ground. 

The  legal  domicile  of  the  ship  is  the  port  to  which  it 
belongs  and  where  it  is  registered,  in  the  same  manner  as 
are  seamen,  at  the  office  of  the  Maritime  Registrar,  and  at 
the  Custom-House.  The  mutations  which  concern  it  are 
likewise  entered  in  a  special  register. 

An  owner  who  has  obtained  French  nationality  or  the 
registration  of  his  vessel  as  a  French  ship,  receives  from 
the  Administration  a  parchment  document  stating  the 
right  of  the  vessel  to  carry  the  French  flag,  and  to  claim 
its  protection. 

The  certificate  of  French  registration  always  accom- 
panies the  ship  on  its  voyage.  It  specifies  the  indications 
which  establish  the  identity  of  the  ship,  the  changes 
which  it  has  undergone,  the  fitting  out  and  laying 
up,  the  mortgages  which  encumber  it,  etc.  It  is  only 
delivered  to  the  owner  upon  his  making  oath  that  the 
conditions  of  French  registration  have  been  complied 
with,  and  in  consideration  of  security  being  given  never 
to  sell,  lend,  or  alienate  gratuitously  the  document,  and 
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after  the  capacity  of  the  ship  has  been  measured  by  the 
Custom-House  officers  appointed  for  that  purpose.  This 
operation  is  termed  the  gauging  of  the  vessel^  and  the 
capacity  is  the  tonnage.  The  gauge  determines  the 
number  of  tons  cube  which  the  vessel  contains.  The 
ton  of  measurement  is  equal  to  1".44  tn^tre  cube. 

The  method  of  gauging  employed  since  the  Ist  June, 
1873,  is  the  English,  called  Morton's,  (Decree  of  the 
24th  December,  1873.) 

French  nationality  is  lost : — 

1.  By  refitting  and  repairing  in  a  foreign  country  at  a 
cost  of  more  than  six  francs  per  ton,  unless  in  case  of 
necessity,  proved  by  a  report  signed  by  the  captain  and 
officers,  and  approved  (according  to  the  facilities  which 
may  exist  in  the  port  in  which  such  refitting  took  place) 
by  the  Consul  or  any  other  French  official,  or  by  two 
merchants  of  the  place ; 

2.  By  the  alteration  of  build,  tonnage,  or  otherwise, 
without  obtaining  a  new  certificate  of  French  registra- 
tion; 

3.  By  the  sale  to  a  foreigner  of  the  whole  or  more 
than  a  half  share  of  the  ship. 
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CHAPTER  I. 

PRINCIPLES  GOVERNING  THE  OWNERSHIP  OF  SHIPS. 


j§   1. — MODES  OF    ACQUIRING  THE    OWNERSHIP  OF  SHIPS. 

The  ownership  of  a  ship  may  be  acquired  either  by 
virtue  of  its  construction,  or  by  its  purchase  in  con- 
formity with  one  of  the  modes  prescribed  for  the 
transfer  of  property  in  general,  and  especially  by 
voluntary  or  forced  sale,  and  by  prescription,  as  also  in 
consequence  of  abandonment  or  relinquishment.  We 
will  proceed  to  the  examination  of  the  various  modes  of 
acquisition. 

By  virtue  of  the  construction  of  the  ship. — 
The  construction  of  a  vessel  gives  rise,  between  owner, 
constructor,  outfitters,  carpenters,  and  other  workmen, 
to  contracts,  similar  to  those  which  take  place  between 
owner,  builder,  architect,  and  masons  for  the  construc- 
tion of  a  house. 

Formerly,  the  shipowner  was  himself  the  builder 
of  his  vessel,  and  treated  directly  with  the  tradesmen, 
outfitters,  and  workmen.  This  mode  of  construction 
was  termed  "  construction  par  t'conomie." 

At  the  present  day  this  mode  of  consti-uction  is  seldom 
employed  except  by  those  who  build  ships  for  sale. 

Owing  to  the  present  increased  cost  of  construction, 
the  shipowner  generally  builds  his  ships  through  a  con- 
tractor :  he  makes  a  bargain  with  the  contractor,  who 
in  turn  makes  his  terms  with  the  workmen. 
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Two  cases  must  be  distinguished:  in  the  first  the 
shipowner  supplies  the  materials,  and  the  builder  o.nIy 
the  manual  labour ;  in  the  second,  the  builder  furnishes 
both  the  materials  and  the  labour.  In  the  former  case, 
the  contract  entered  into  by  the  parties  is  a  louuge 
dHndustrie,  or  hiring  of  labour ;  in  the  latter  case,  the 
question  is  undecided.  Nevertheless,  the  prevailing 
opinion,  supported  by  the  Court  of  Cassation,  is  that 
the  baj^ain  for  the  vessel  is  a  contract  of  sale  on  de- 
livery. The  builder,  even  if  he  has  received  payments 
on  account,  remains  proprietor  until  delivery. 

By  virtue  of  a  purchase.  —  The  law  exacts  a 
written  document:  it  has  intended  to  dispense  with 
the  necessity  of  oral  evidence,  which  might  lead  to  a 
law-suit  prejudicial  to  the  departure  of  the  ship. 
Nevertheless,  a  written  agreement  is  only  required  by 
way  of  proof,  and  as  between  the  contracting  parties 
acknowledgment  on  oath  may  suffice  to  prove  the 
contract.     (Article  159  and  following.  Civil  Code.) 

By  the  terms  of  Articles  17  and  18  of  the  Law  of  the 
27th  Vend^miaire,  An.  II.,  the  deed  of  sale  must  contain 
a  copy  of  the  deed  of  French  registration ;  it  must  also 
be  mentioned,  both  on  the  Customs'  register,  and  on  the 
back  of  the  deed  of  French  registration. 

This  latter  formality  is  termed  the  transcription  or  muta- 
tion en  Douane,  and  without  such  mutation,  the  sale  of  the 
ship  cannot,  according  to  law,  be  pleaded  against  third 
parties  who  may  have  had  business  transactions  with 
the  vendor. 

The  sale  may  be  made,  either  of  the  entirety  of  the 
ship,  or  of  a  portion,  and  whether  the  ship  be  in  port 
or  at  sea.  As  the  Code  of  Comm^ce  treats  specially  of 
this  subject  under  the  title  "  Of  the  forced  sale  of  ships," 
wo  refer  the  reader  thereto. 

liY  STATUTE  OF  LIMITATIONS:  {P rescript ion),  —  The 
maxim  of  the  Civil  Code  with  respect  to  personal  pro- 
perty, "possession  proves  riglit  thereto"  (Article  2,279, 
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Civil  Code),  does  not  apply  to  ships.  (Court  of  Cassa- 
tion, 18th  January,  1870.)  In  default  of  title,  the 
ownership  of  a  vessel  can  only  be  acquired  after  a  legal 
prescription  of  thirty  years. 

By  ABANDONMENT  AND  RELINQUISHMENT. — As  WO  shall 

see  in  Article  216  of  the  Code  of  Commerce,  the  owner 
of  a  vessel  is  only  responsible  for  the  acts  and  engage- 
ments of  the  captain,  which  relate  to  the  working  of  the 
vessel,  as  regards  this  same  vessel.  The  owner  may  free 
himself  with  regard  to  the  creditors  by  abandoning  the 
vessel;  in  such  case,  the  abandonment  transfers  the 
ownership. 

With  regard  to  abandonment  at  sea  in  case  of  unavoid- 
able disaster,  when  an  insured  ship  has  not  completely 
perished,  the  person  on  whose  behalf  the  insurance  is 
effected  can  abandon  the  whole  vessel  to  the  under- 
writers, and  claim  the  total  amount  of  the  insurance. 
Thus  effected,  such  abandonment  transfers,  of  right,  to 
the  underwriters  the  ownership  of  the  vessel. 


§  2. — RIGHTS  OF  THE  CREDITORS  UPON  THE  VESSEL. 

Article  190.  Sea-going  vessels  are,  as  we  have  said, 
personal  property,  but  they  are  property  regulated  in 
general  by  special  laws.  With  regard  to  this,  Article 
190  of  the  Commercial  Code  points  out  an  important 
modification  of  the  general  law  relating  to  personal  pro- 
perty. 

The  ship  remains,  in  the  case  of  a  voluntary  sale, 
subject  to  the  debts  of  the  vendor.  -In  consequence,  his 
creditors  can,  notwithstanding  the  sale,  seize  and  sell  the 
ship,  even  when  in  the  hands  of  the  purchaser.  This 
circumstance  is  expressed  by  saying  that  the  creditors 
of  the  vendor  have  a  droit  de  suite  on  the  vessel. 
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Let  US  remark,  that  this  droit  de  suite  exists  in  favour 
of  all  the  creditors  without  exception. 

Besides  this  general  droit  de  suite,  a  certain  number  of 
privileges  exist,  a  list  of  which  is  given  in  Article  191 ; 
and  since  the  1st  May,  1875,  mortgages  of  ships  may  be 
executed. 

Article  19L  The  following  debts  are  privileged,  and 
rank  in  the  order  of  their  enumeration : — 

1.  Legal  and  other  expenses  incurred  in  effecting  the 
sale  of  the  vessel  and  in  the  distribution  of  the  proceeds 
of  such  sale ; 

2.  The  dues  of  pilotage,  tonnage,  shipping,  moorage,  etc. ; 

3.  The  wages  of  the  ship-keeper,  and  expenses  of 
guarding  the  vessel  from  its  entry  into  port  until  the 
date  of  sale ; 

4.  The  rent  of  the  warehouses  in  which  the  rigging, 
sails,  etc.,  are  stored ; 

5.  The  expenses  of  keeping  in  repair  the  vessel,  its 
rigging,  and  appurtenances,  from  its  last  voyage,  and 
entry  into  port ; 

6.  The  wages  and  pay  of  the  captain  and  members  of 
the  crew  employed  on  the  last  voyage ; 

7.  The  sums  lent  to  'the  captain  for  the  use  of  the 
vessel  during  its  last  voyage,  and  the  reimbursement  of 
the  proceeds  of  the  merchandise  sold  by  him  for  the  same 
object ; 

8.  The  sums  due  to  the  vendor,  outfitters,  tradesmen, 
and  workmen  employed,  if  the  ship  has  not  yet  made  a 
voyage ;  and  the  sums  due  to  the  creditors  for  goods  sup- 
plied, work,  manual  labour,  refitting,  victualling,  fitting 
out  and  equipment,  before  the  departure  of  the  vessel, 
if  it  has  already  made  a  voyage ; 

9.  The  amount  of  the  premiums  of  the  insurances 
effected  on  the  hull,  keel,  rigging,  sails,  etc.,  and  on  the 
fitting  out  and  equipment  of  the  vessel,  due  for  the  last 
voyage ; 

10.  The  damages  due  to  the  shippers  for  default  in 
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delivery  of  goods  which  they  had  put  on  board,  or  for 
the  reimbursement  of  the  damages  suffered  by  the  said 
goods,  through  the  fault  of  the  captain  or  crew. 

The  creditors  comprised  in  each  of  the  preceding  para- 
graphs will  share  equally,  should  the  proceeds  of  the  sale 
not  be  suflScient  to  pay  in  fiill. 

The  mortgage  creditors  of  the  ship  rank  in  the  order  of 
their  registration,  after  the  privileged  creditors.  (Addition 
by  the  Law  of  the  10th  December,  1874,  Article  27.) 

It  has  been  decided  that  the  existence  of  privileges, 
and  the  order  in  which  they  take  effect,  are  regulated 
by  the  legislation  peculiar  to  each  country.  Thus,  a 
consul  who  has  ordered  the  sale  of  the  wreck  of  a  ship 
in  a  foreign  country,  may  validly  pay  the  proceeds  of 
the  sale  to  a  creditor  whose  privilege  (on  account  of  re- 
pairs, in  this  special  case)  has  been  officially  recognised 
by  the  Tribunals  of  the  country,  without  regarding  the 
priority  which  according  to  French  law  would  belong  to 
the  privileged  claim  of  the  crew. 

Article  192.  Article  192  indicates  the  documents 
to  be  produced,  or,  in  default  thereof,  the  forms  to  be 
followed,  in  order  to  carry  out  these  privileges. 

The  judicial  costs  must  be  proved  by  the  scale  of  fees 
settled  by  the  competent  Tribunals ; 

The  tonnage  dues  and  other  charges  by  the  legal 
receipts  of  the  collectors ; 

The  debts  designated  by  paragraphs  1,  3,  4  and  5  of 
Article  191,  by  documents  certified  by  the  President  of 
the  Tribunal  of  Commerce ; 

The  wages  and  pay  of  the  crew  by  the  shipping  articles 
and  muster-roll  fixed  by  the  Maritime  Registry  Office ; 

The  sums  lent,  and  the  value  of  the  merchandise  sold 
in  order  to  defray  the  necessary  expenses  of  the  vessel 
during  the  last  voyage,  by  accounts  rendered  by  the 
captain,  and  confirmed  by  reports  signed  by  the  captain 
and  the  principal  officers  of  the  vessel,  proving  the 
necessity  of  the  loans ; 
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The  sale  of  the  vessel,  by  a  document  in  writing  hav- 
ing a  date  certaine,  and  the  supplies  for  outfit,  equip- 
ment, and  victualling  the  vessel  must  be  proved  by 
accounts  or  invoices,  examined  by  the  captain,  and 
verified  by  the  owner  of  the  ship,  copies  of  which 
invoices  or  accounts  must  be  deposited  in  the  clerk's 
oflSce  of  the  Tribunal  of  Commerce  before  the  departure 
of  the  vessel,  or  at  latest,  within  ten  days  after  such 
departure ; 

The  premiums  of  insurance  must  be  proved  by  the 
policies,  or  by  extracts  from  the  books  of  insurance 
brokers  ; 

The  damages  due  to  the  shippers  must  be  proved  by 
judicial  decisions,  or  by  awards  of  arbitrators  to  whom 
the  subject  shall  have  been  submitted. 

Abticle  193.  The  privileges  of  creditors  become 
extinguished,  like  all  other  privileges,  in  the  event  of 
extinction  of  the  obligation  itself.  This  specially  applies 
to  the  privileges  and  droit  de  suite  of  creditors  of  ships, 
which  become  extinguished  by  a  sale  by  order  of  law, 
made  in  the  form  established  by  the  following  chapter ; 
or  when,  after  a  voluntary  sale,  the  ship  has  made  a  sea 
voyage  in  the  name  and  at  the  risk  of  the  purchaser,  and 
without  opposition  on  the  part  of  the  creditors  of  the 
vendor.  The  simple  fact  of  the  voluntary  sale  of  a  ship, 
not  followed  by  a  sea  voyage,  does  not  suflSce  to  extin- 
guish the  droit  de  suite  as  regards  the  purchaser.  The 
three  conditions  required  by  the  law — 1.  Completion  of 
a  sea  voyage ;  2.  That  the  voyage  be  effected  in  the 
name  and  at  the  risk  of  the  purchaser ;  3.  That  the 
voyage  be  made  without  opposition  being  lodged  on  the 
part  of  creditors — must  be  united. 

Let  us  remark  that  the  extinction  of  the  droit  de  suite 
is  special  as  regards  privileges  and  claims  purely  and 
simply  of  the  creditors  of  the  ship,  and  in  no  wise  affects 
the  mortgage  creditors.     ( Vide  supra.) 

Article  194.     A  ship  is  understood  to  have  made  a 
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sea  voyage  when  her  departure  and  her  arrival  shall  be 
proved  to  have  taken  place  in  two  different  ports,  within 
thirty  days'  interval ;  when,  without  having  arrived  in 
another  port,  more  than  sixty  days  have  elapsed  between 
her  departure  and  return  to  the  same  port ;  or  when  the 
vessel,  having  sailed  on  a  distant  voyage,  has  been  more 
than  sixty  days  at  sea,  without  any  claim  being  made  on 
the  part  of  the  creditors  of  the  vendor. 

Article  195.  The  voluntary  sale  of  a  vessel  must  be 
made  by  a  written  document,  and  may  be  evidenced  by 
an  acte  public  or  by  an  acte  sous  seings  privia  ;  it  may  be 
made  of  the  whole  vessel,  or  a  portion  of  the  vessel,  and 
whether  she  be  in  port  or  at  sea. 

Article  196.  In  the  second  case  the  sale  does  not 
prejudice  the  creditors  of  the  vendor,  who  preserve  their 
lien,  notwithstanding  the  sale.  They  can  exercise  ♦their 
privileges  as  regards  the  proceeds,  or  where  there  are  no 
proceeds,  as  regards  the  ship  itself.  They  can  even, 
should  the  case  occur,  annul  the  sale  which  may  have 
been  made  to  the  detriment  of  their  rights. 

The  Law  of  the  10th  December,  1874,  has,  with  a  view 
to  ensure  credit  to  shipowners  and  shipbuilders,  rendered 
ships  of  20  tons  and  upwards,  as  also  ships  of  the  same 
tonnage  in  course  of  construction,  capable  of  being  mort- 
gaged. 

The  agreement  alone  of  the  parties  can  constitute  a 
maritime  mortgage;  the  contract  which  establishes  it 
must  be  in  writing,  and  may  take  place  by  acte  authentique, 
or  by  a  deed  sotia  seings  privSs. 

The  publication  of  the  mortgage  results  from  its  in- 
scription by  the  Collector  of  Customs  in  the  special 
registers  and  on  the  deed  of  French  registration;  the 
inscription  is  further  certified  on  the  deed  or  on  the 
copy  of  the  deed  which  constitutes  the  mortgage.  The 
collector  delivers  to  all  persons  requiring  the  same,  a 
statement  of  the  mortgages  existing  on  the  ship,  or  a 
certificate  that  none  exist. 
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The  mortgage  ranks  firom  the  day  of  its  inscription, 
and  must  be  renewed  within  three  years. 

The  inscription  guarantees  pari  passu  with  the  capital, 
two  years'  interest,  and  that  of  the  current  year. 

The  deed  of  mortgage  may  be  to  order,  and  its  negotia- 
tion, by  means  of  endorsement,  carries  with  it  the 
transfer  of  the  ownership. 

In  the  event  of  sale,  the  mortgage  confers  at  the  same 
time  a  right  of  preference  in  regard  to  the  proceeds  of 
the  sale,  and  a  drait  de  mite  thereon.  But  this  droit  de 
suite  differs  from  that  we  have  previously  mentioned, 
inasmuch  as  it  does  not  expire  after  a  sea  voyage  made 
under  the  conditions  we  have  specified ;  in  principle,  it 
lasts  as  long  as  the  mortgage  itself. 

The  cessation  of  this  right  is  analogous  to  that  indi- 
cated by  the  Civil  Code  in  the  case  of  mortgages  of  real 
property.  The  purchaser  declares  by  the  purchase-deed 
that  he  is  ready  to  pay  aU  mortgages  up  to  the  extent  of 
the  purchase-money. 

In  case  of  loss  of  the  vessel,  or  of  its  becoming  unsea- 
worthy,  the  rights  of  the  mortgage  creditors  can  be 
enforced  as  regards  the  wreck  or  the  proceeds  thereof, 
even  if  the  claims  have  not  arrived  at  maturity. 

They  can  be  equally  enforced,  in  order  of  their  inscrip- 
tion, as  regards  the  insurance  which  may  have  been 
effected  by  the  borrower  on  the  vessel  mortgaged.  In 
this  case,  the  inscription  of  the  mortgage  serves  as  a 
good  ground  for  opposing  the  payment  of  the  indenmity 
on  the  part  of  the  underwriters. 

The  registered  creditors  or  their  assigns  can,  on  their 
part,  insure  the  ship  as  security  for  their  claims,  and  the 
underwriters  are  at  the  time  of  payment  substituted  in 
their  rights  against  the  debtor. 

The  owner  of  a  ship  can  execute  a  mortgage  on 
his  vessel  during  a  voyage,  but  he  must  previously  to 
the  departure  of  the  ship  have  declared  at  the  Office  of 
the  Collector  of  Customs  of  the  port  to  which  the  ship 
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belongs,  the  sum  for  which  he  wishes  to  avail  himself  of 
this  right.  This  declaration  is  inscribed  in  the  register 
and  endorsed  on  the  deed  of  French  registration,  and  if 
the  mortgage  has  been  executed  while  the  ship  is  on  a 
voyage,  the  fact  must,  in  France,  be  set  forth  in  the  same 
deed;  in  the  Fren«h  colonies,  by  the  Collector  of 
Customs;  and  in  foreign  countries,  by  the  French 
Consul,  or  where  there  is  none,  by  a  public  official  of  the 
place  where  the  contract  is  made. 
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CHAPTER  II. 

OF  THE  SEIZURE  AND  SALE  OF  SHIPS  AND  VESSELS. 

Articles  197  to  215.  Ships,  like  all  oUier  personal 
property,  can  be  seized  aaid  sold  by  order  of  the  Courts 
at  the  request  of  the  creditors  of  the  owner ;  and  the 
judicial  sale  is,  as  we  have  seen,  the  direct  cause  of 
the  cessation  of  the  droit  de  suite  of  the  creditors. 

The  seizure  must,  in  conformity  with  ordinary  law,  be 
preceded  by  a  summons  to  pay,  addressed  either  to  the 
owner  or  the  captain,  according  to  the  circumstances. 
(Article  199  of  the  Code  of  Commerce.)  It  can  only  be 
made  by  virtue  of  an  executory  deed  {fitre  executoire), 
and  is  enforced  against  the  person  whom  the  French 
document  of  registration  designates  as  owner. 

The  huissier  states  in  his  report,  or  proch-verbal,  the 
indications  which  determine  the  identity  of  the  execu- 
tion creditor  and  of  the  debtor,  as  well  as  that  of  the 
ship,  and  the  nature  of  the  claim ;  and  appoints  a  ship- 
keeper.     (Article  200.) 

Notification  of  this  document  is  made  to  the  owner,  if 
he  resides  in  the  arrondissenient  of  the  Tribunal,  or  if  he 
has  no  domicile  in  such  arrondissement,  notification  is 
made  to  the  captain,  with  a  summons  to  appear  before 
the  Civil  Court  in  order  to  proceed  to  the  sale. 

The  publicity  prior  to  such  sale  is  proportionate,  and 
depends  upon  whether  it  concerns  a  vessel  of  more  or 
less  than  ten  tons.    (Article  202.) 

If  the  ship  seized  belong  to  another  person  than  the 
debtor,  opposition  to  such  seizure  must  be  lodged  before 
the  sale,  otherwise  the  sale  is  valid,  and  the  owner  is 
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confined  to  the  remedy  of  lodging  an  oppcmtum  upon  the 
proceeds  of  such  sale. 

The  purchase-money  is  paid  twenty-four  hours  after 
the  adjudication,  or  deposited  at  the  office  of  the  clerk  of 
the  Tribunal  of  Commerce.  In  default  of  such  payment 
or  deposit,  the  ship  is  again  put  up  for  sale  three  days 
afterwards.  During  this  time,  the  creditors  can  lodge 
opposition  to  the  payment  of  the  proceeds. 

Article  215  prohibits  the  seizure  of  a  ship  which  is 
ready  to  sail,  except  for  debts  contracted  on  account  of 
the  voyage  about  to  be  commenced,  and  even  in  this 
case,  if  security  be  lodged  for  the  debt  the  seizure  is 
prevented. 

A  ship  is  considered  ready  to  sail  when  the  captain 
has  received  his  sailing  orders. 
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CHAPTER  III. 

OF  THE  OWNERS  OF  VESSELS. 

Articles  216  and  217  It  is  important  to  dis- 
tinguish between  the  owner  and  the  fitter-out  of  a  vessel 
These  two  functions  may  be  united  in  the  same  person, 
as  the  law  assumes,  but  they  are  often  separate.  An 
owner  is  the  person  to  whom  the  vessel  belongs ;  and  the 
fitter-out  is  the  one  who  hires  a  ship  to  work  it,  chooses 
the  captain,  and  engages  the  crew.  In  general,  a  ship 
belongs  to  several  parties,  the  fitter-out  being  part 
owner.  In  this  case,  it  is  he  who  conducts  the  business 
management  of  the  vessel,  and  who,  therefore,  is  re- 
sponsible to  the  creditors. 

The  owner  is  responsible  for  the  acts  and  engage- 
ments of  the  captain  relating  to  the  vessel  or  its  navi- 
gation. In  the  event  of  prejudice  arising  from  an  act 
of  the  master,  the  owner  must  indemnify  the  injured 
party. 

If  the  act  committed  by  the  captain  be  a  crime  or 
a  misdemeanour,  the  criminal  proceedings  to  which  it 
may  give  rise  do  not  affect  the  owner,  unless  there  has 
been  complicity  on  his  part. 

When  the  fittei?-out  is  not  the  owner  of  the  vessel,  all 
actions  for  responsibility  must  be  brought  against  the 
owner ;  third  parties  being  considered  rather  as  having 
contracted  with  the  owner  of  the  vessel  than  with  the 
fitter-out. 

.  The  owner  can  free  himself  from  this  responsibility  by 
abandoning  to  the  creditors  the  ship  and  the  price  of  the 
hire  thereof,  or  of  the  transport,  that  is  to  say,  the 
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freight ;  or  in  the  event  of  the  freight  not  having  been 
received,  the  claim  for  freight  due. 

This  option  of  abandonment  is  not  accorded  to  a  person 
who  is  at  the  same  time  captain  and  owner  or  part 
owner  of  the  ship.  Each  one  is  liable,  in  effect,  to  the 
extent  of  his  property,  for  his  personal  obligations; 
from  this  it  results,  that  if  the  captain  is  part  owner, 
his  responsibility  is  reduced  to  the  proportion  of  in- 
terest which  he  possesses  in  the  ship. 

The  law  not  having  prescribed  the  form  of  abandon- 
ment, nor  the  period  during  which  it  should  take  place, 
the  owner  may  have  recourse  thereto,  either  by  causing 
notice  to  be  served  by  a  httissier,  by  motion  before  the 
court,  or  through  a  notary ;  and  he  can  do  so  as  long  as 
by  his  conduct  he  has  not  shown  that  he  intended  to 
make  himself  responsible  for  the  liabilities  of  the 
captain.  The  effect  of  abandonment  is  to  immediately 
transfer  the  ship,  or  what  remains  of  it,  to  the  creditors. 
Article  218.  The  owner  or  fitter-out  has  the  right 
of  dismissing  the  captain  without  indenmity,  and  with- 
out giving  any  justification  for  this  measure.  Such 
dismissal  may  take  place  either  before  the  departure  or 
during  the  voyage  of  the  ship. 

This  right  of  dismissal  is  in  the  interest  of  public 
policy.    Any  clause  forbidding  it  would  be  void. 

The  captain  has  nevertheless  a  right  to  indemnity 
when  a  written  document  to  this  effect  has  been  executed 
between  him  and  the  owner  or  fitter-out,  or  when  it  has 
been  stipulated  that  the  captain  could  not  be  dismissed 
for  a  certain  period,  and  when  moreover  the  captain  has 
been  dismissed  without  any  fault  being  impute  to  him. 
(Court  of  Rouen,  20th  January,  1844.) 

Article  219.  If  the  captain  dismissed  be  part 
owner  of  the  ship,  he  has  the  right  to  demand  the  re- 
imbursement of  the  amount  of  the  value  of  his  share. 
In  effect,  it  is  possible  that  he  may  only  have  bought 
such  share  in  consideration  of  obtaining  the  command  of 
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the  vessel,  and  when  this  motive  no  longer  exists,  he  is 
entitled  to  demand  to  be  reimbursed.  The  amount  to  be 
received  by  him  in  reimbursement  of  his  share  is  fixed 
by  experts  named  by  the  parties,  and  if  the  latter  do  not 
agree  as  to  the  appointment  of  the  experts,  such  nomina- 
tion may  be  made  by  the  President  of  the  Tribunal 
of  Commerce. 

It  often  happens  that  a  ship  belongs  to  several 
persons  as  co-partners,  who  nominate  a  managing  owner 
charged  with  the  working  of  the  vessel  When  this  is 
the  case,  the  conditions  of  the  co-ownership,  the  mode  of 
working  the  vessel,  etc.,  may  be  regulated  by  a  written 
deed.  But  it  may  happen  that  no  such  document  exists, 
and  it  becomes  then  of  interest  to  enquire  in  what 
manner  this  co-ownership  is  regulated.  Article  220  of 
the  Code  of  Commerce  deals  expressly  with  this 
question. 

Article  220.  In  everything  that  concerns  the 
common  interest  of  the  vessel,  the  law  prescribes  that 
the  decision  of  the  majority  is  to  be  followed.  This 
majority  is  determined,  not  by  the  niunber  of  owners, 
but  by  the  number  of  shares  in  the  vessel.  If,  therefore, 
one  person  owns  more  than  half  the  vessel,  he  holds  a 
majority. 

Let  us  observe  that  the  majority  prevails  only  in 
cases  concerning  the  common  interest,  as  in  the  choice  of 
the  captain,  the  advances  to  be  made  to  seamen,  etc.  It 
is  otherwise  in  relation  to  documents,  such  as  the  in- 
Hurance  of  the  vessel,  for  instance,  which  simply  interest 
each  owner  individually. 

The  sale  by  auction  of  the  ship  can  only  be  executed 
on  the  demand  of  owners  holding  one-half  of  the  total 
interest  in  the  ship,  unless  there  be  a  written  agreement 
to  the  contrary.  The  law,  in  effect,  could  not  permit  a 
single  person  to  possess  the  power  of  dissolving  at  his 
pleasure  a  co-partnership  so  profitable  to  maritime 
commerce  as  that  of  which  we  are  now  treating.    It  is 
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with  ihe  same  object  that  the  provisions  of  Article  18  of 
the  Law  of  the  10th  December,  1874,  relative  to  the 
mortgage  of  a  simple  part  of  a  vessel  were  enacted.  For 
the  same  reason,  the  mortgagee  cannot  demand  the  sale 
by  auction  of  the  ship,  if  it  is  not  mortgaged  for  more 
than  a  half,  in  order  to  secure  his  claim. 
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CHAPTER  IV. 

OF  THE  CAPTAIN. 

The  navigation  and  government  of  a  ship  are  confided 
to  a  chief  who  receives,  according  to  usage  or  the  import- 
ance of  his  commission,  the  title  of  master,  skipper,  or 
captain*  The  first  two  titles  are  applied  to  those  who  do 
not  undertake  long  voyages. 

The  captain  is  appointed,  as  well  as  dismissed,  by  the 
fitter-out,  whether  he  be  or  not  the  owner  of  the  ship. 
The  choice  of  the  fitter-out  can  only  fall  on  French 
subjects  of  a  certain  age,  who  have  undergone  examina- 
tions, after  passing  which  they  have  obtained  masters' 
certificates,  and  who  have  already  served  a  certain  time 
in  maritime  navigation. 

Articles  221,  222,  and  230.  As  a  salaried  manda- 
taire  charged  with  the  guidance  of  the  vessel,  the  captain 
has  rights  and  duties  which  confer  upon  him  a  heavy 
responsibility,  and  he  is  consequently  liable  for  the 
slightest  £Eiults  in  the  execution  of  his  duties.  He  is 
answerable  for  the  merchandise  that  he  receives  on 
board,  and  for  which  ho  gives  an  acknowledgment, 
called  a  bill  of  lading.  His  responsibility  only  ceases 
upon  proof  of  unavoidable  circumstances. 

Akticle  229.  In  the  case  of  long  distance  coasting 
voyages  {grand  cabotage),  he  cannot  load  the  goods  on 
the  deck  of  his  vessel,  without  the  written  consent  of  the 
shippers ;  nor  ship  on  such  voyages  any  goods  for  his  own 

*  Wo  fill  all  employ  one  only  of  those  terms  iu  the  course  of 
onr  explanations,  that  of  captain^  but  those  of  master  or  skipper 
might  be  used  with  equal  propriety. 
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account,  unless  there  exist  in  his  engagement  a  stipula- 
tion to  the  contrary. 

Article  223.  The  rights  and  duties  of  the  captain 
as  chief  oflScer  of  the  voyage  must  now  be  considered, 
according  as  they  devolve  upon  him  before  the  de- 
parture, during  the  voyage,  and  on  the  arrival  of  the 
vessel  at  her  destination. 

1.  Befobe  sailing. — The  first  care  of  a  captain  should 
be  to  procure  a  good  crew,  and  on  him  therefore  devolves 
the  duty  of  forming  the  crew  and  of  choosing  and  hiring 
the  sailors.  In  this  respect,  however,  when  he  is  in  the 
place  of  abode  of  the  fitter-out  (usage  and  custom  deter- 
mine what  must  be  imderstood  by  place  of  abode)  he 
acts  in  concert  with  him. 

Article  225.  Before  taking  charge,  the  captain  is 
bound  to  have  his  ship  inspected  according  to  the  forms 
presciibed  by  the  law.  The  report  of  such  inspection  is 
deposited  at  the  greffe  of  the  Tribunal  of  Commerce,  and 
an  extract  thereof  is  forwarded  to  the  captain. 

Articles  232  and  233.  If  it  be  necessary  to  repair 
the  ship,  rigging,  etc.,  the  captain  cannot,  in  the  place  of 
abode  of  the  owners  or  their  agents,  order  such  repairs  to 
be  executed  without  their  authority.  If,  however,  (Law 
of  the  10th  December,  1874,  Article  28,)  the  ship  has 
been  fireighted  with  the  consent  of  the  owners,  and  some 
of  them  refuse  to  contribute  to  the  expenses  necessary 
for  the  voyage,  the  captain  may,  with  the  authority  of 
the  judges,  twenty-four  hours  after  summoning  the 
owners  who  refuse  to  furnish  their  contingent,  borrow 
on  mortgage  of  their  shares  in  the  ship  the  quota  due 
from  them. 

Article  226.  The  captain  cannot  sail  without  being 
furnished  with  a  clearance.  This  is  a  sort  of  passport 
delivered  by  the  Customs,  which  serves  to  prove  that  the 
ship  has  the  right  to  claim  at  all  times  the  benefit  of 
the  act  of  French  registration,  and  which  attests  its 
identity. 
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He  must  also  be  furnished  with  a  muster-roll  or  certi- 
fied account  of  all  persons  on  board,  with  their  names, 
Christian  names,  places'  of  abode,  and  professions ;  and 
with  a  certificate  of  health,  attesting  the  sanitaiy  con- 
dition of  the  place  of  departure,  and  of  the  passengers 
and  crew. 

The  captain  must,  moreover,  have  on  board,  besides 
the.  dociunents  we  have  just  mentioned,  a  report  of  the 
visit  of  inspection,  the  deeds  of  ownership  and  French 
registration  of  the  ship,  the  various  bills  of  lading  or 
accoimts  of  the  loading  of  the  goods,  and  the  contract 
called  charter-party,  which  shows  the  hiring  of  the  ship 
(unless  it  be  freighted  by  the  owners  themselves),  the 
receipts  for  payment  or  security*  (acquit  d  caution),  the 
"  manifest "  or  complete  statement  showing  all  the  mer- 
chandise on  board ;  and  lastly,  the  ship's  book  or  log, 
destined  to  relate  the  events  and  proceedings  which  take 
place  during  the  voyage,  the  receipts  and  expenses  of  the 
ship,  and  in  general  everything  which  may  concern  the 
functions  and  responsibility  of  the  captain,  and  which 
may  give  rise  to  an  account  to  be  rendered  or  a  claim  to 
be  made. 

Article  238.  2.  During  the  voyage. — ^The  captain 
may  not,  under  any  pretext,  fail  to  proceed  to  the  port  of 
destination,  under  penalty  of  all  the  expenses,  and 
damages  to  the  owners  and  shippers.  Nevertheless,  the 
excuse  of  unavoidable  circumstances  ought  at  all  times  to 
be  admitted. 

Article  227*  The  captain  must  not  absent  himself, 
more  than   necessary,  from   his  vessel;   he  is   bound 

*  Certain  goods  pay  higher  export  duties  when  exported  to  a 
foreign  country  than  when  they  are  destined  for  another  French 
port.  In  order  to  prevent  fraud,  the  administration  compels  the 
shipper  of  goods  sent  from  one  French  port  to  another,  to  give 
Becurity  that  such  goods  shall  not  be  sent  to  a  foreign  oountiy. 
The  certificate  which  proves  the  receipt  of  the  security  is  called 
acquit  a  euutUm. 
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especially  to  be  on  board  on  the  entiy  and  leaving 
of  ports,  harbours,  and  rivers.  Master,  under  Providence, 
of  the  ship  which  is  confided  to  his  care  and  for  which  he 
is  answerable,  the  captain  has  the  right  to  be  obeyed  in 
everything  he  commands  for  the  internal  and  external 
service  of  the  vessel;  good  order  and  discipline  are 
maintained  by  his  authority.  He  can  pimish  with 
disciplinary  penalties  all  disobedience  and  disorder  com- 
mitted on  board  by  the  crew. 

He  is,  on  his  part,  obliged  to  seek  the  advice  of 
the  ofEcers  of  the  crew  in  grave  circumstances,  the 
greater  part  of  which  are  determined  by  law  or  fixed  by 
usage. 

Article  228.  In  case  of  inMngement  of  the  pro- 
visions contained  in  Articles  224,  225,  226,  and  227,  the 
captain  is  responsible  for  all  the  events  which  may  be  the 
consequence  of  such  non-observance  of  the  law,  and  he 
may  be  condemned  in  damages  both  as  regards  the 
shippers  and  the  owners  of  the  ship. 

Article  234.  If,  during  the  course  of  the  voyage,  it 
becomes  necessary  to  refit  or  to  buy  provisions,  the 
captain,  after  having  drawn  up  a  report  signed  by  the 
chief  ofiicers,  may,  after  obtaining  in  France  the  authority 
of  the  Tribunal  of  Commerce,  or,  in  default  thereof,  of  a 
Justice  of  the  Peace — ^in  a  foreign  country,  of  the  French 
consul,  or  where  this  is  not  possible,  of  the  magistrate  of 
the  place — ^borrow  on  the  hull  and  keel  of  the  ship,  or 
pledge  or  sell  the  goods  on  board  imtil  the  sum  necessary 
for  such  requirements  be  obtained.  An  account  of  the 
goods  sold  or  pledged  is  rendered  to  the  shippers,  at  the 
rate  and  for  the  same  kind  and  quality,  in  the  place  of 
discharge  of  the  ship  at  the  time  of  her  arrival.  If,  how- 
ever, the  shippers  are  all  agreed,  they  can  oppose  the  sale 
or  pledging  of  their  goods ;  but  they  must,  in  this  case, 
on  landing  them  pay  freight  for  such  portion  of  the 
voyage  as  may  have  been  accomplished.  In  default  of 
the  unanimous  consent  of  the  shippers,  any  one  of  them 
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who  desires  to  avail  himself  of  the  option  of  unlading 
must  pay  the  entire  freight  on  his  goods. 

Article  236.  In  the  event  of  the  captain  exercising 
the  power  with  which  he  is  entrusted  by  Article  234,  he 
will  be  responsible  to  the  owners  and  shippers,  and  will 
be  personally  liable  for  reimbursement  of  the  money  or 
payment  for  the  objects,  without  prejudice  to  criminal 
proceedings  if  such  be  deemed  necessary. 

Article  249.  If  provisions  fall  short  during  the 
voyage,  the  captain  can,  after  taking  the  advice  of  his 
chief  officers,  compel  those  persons  who  have  private 
stores  of  their  own  to  bring  them  into  the  common 
stock,  upon  condition  of  paying  the  value  thereof. 

Article  237.  Excepting  in  the  case  of  unseaworthi- 
ness legally  established,  the  captain  cannot,  under 
penalty  of  the  sale  being  .  considered  void,  sell  the  ship, 
without  a  special  authority  from  the  owners. 

Articles  239  and  240.  When  the  captain  has  an 
interest  in  the  profits  of  the  cargo,  he  cannot,  (unless  it 
has  been  agreed  to  the  contrary),  carry  on  any  traffic  or 
commerce  on  his  own  account,  under  penalty  of  having 
the  goods  shipped  by  him  confiscated  for  the  benefit  of 
the  other  interested  parties. 

Article  241.  He  must  not,  whatever  danger  may 
arise,  abandon  the  ship  during  the  voyage,  without  the 
advice  of  the  officers  and  chief  men  of  the  crew ;  if  he  do 
so,  he  is  bound  to  save  with  himself  the  money,  and 
what  he  can  of  the  most  valuable  merchandise,  under 
penalty  of  being  held  personally  responsible.  If  after 
having  been  taken  from  the  vessel,  the  objects  are  lost, 
the  captain  is  discharged  from  responsibility. 

Article  245.  If  the  captain  is  obliged  to  put  into  a 
French  port,  he  is  bound  to  declare  to  the  President  of 
the  Tribunal  of  Commerce,  or  if  there  be  no  such 
Tribunal,  to  a  Justice  of  the  Peace,  the  cause  of  his 
touching  at  such  port.    In  a  foreign  country,  the  de- 
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claration  is  made  to  the  French  Consul,  or  to  the 
magistrate  of  the  place. 

Article  244.  If  he  touch  at  a  foreign  port,  he  is 
bound  to  present  himself  to  the  French  Consul,  and  to 
make  a  report,  and  obtain  a  certificate,  setting  forth  the 
dates  of  his  arrival  and  departure,  the  condition  and 
nature  of  his  freight,  etc. 

Abticle  246.  In  case  of  shipwreck,  the  captain 
who  has  been  saved  alone,  or  with  a  part  of  his  crew,  is 
obliged  to  present  himself  before  the  judge  of  the  place, 
or  in  default  'of  such,  before  the  other  proper  civil  au- 
thorities, to  make  his  report,  and  to  have  it  attested  by 
those  of  his  crew  who  were  saved,  and  who  are  present 
with  him,  and  to  demand  and  obtain  a  copy  thereof. 

Article  247.  In  order  to  verify  the  report,  the 
judge  examines  the  crew,  and  if  possible  the  passengers, 
without  prejudice  to  other  evidence. 

Unverified  reports  are  not  admitted  in  favor  of  the 
captain,  and  are  not  received  as  evidence,  except  in  the 
case  in  which  the  shipwrecked  captain  is  the  only 
person  saved  in  the  place  where  he  has  made  his  report. 
Proof  of  fiwsts  to  the  contrary  is  allowed  to  be  adduced 
by  the  parties. 

The  captain  exercises,  moreover,  during  the  voyage, 
the  duties  of  officer  of  police  and  civil  magistrate,  and 
even  in  certain  cases  those  of  notary.  Thus  if  an  ofience 
is  committed  on  board,  he  draws  up  a  report,  and  appre- 
hends the  delinquent,  in  order  to  deliver  him  into  the 
hands  of  the  law  on  the  first  opportunity.  He  registers 
the  births  and  deaths  which  may  occur  on  board,  and 
receives  the  deposit  of  wills,  conjointly  with  the  derk  of 
the  ship. 

Article  224.  The  captain  keeps  a  register  or  log, 
to  be  marked  and  certified  by  one  of  the  judges  of  the 
Tribunal  of  Commerce,  or  by  the  mayor  or  his  assistant 
in  places  where  there  is  no  Tribunal  of  Commerce. 

This  register  contains  entries  of  the  events  which  occur 
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during  the  voyage,  the  receipts  and  expenses  concerning 
the  vessel,  and  generally,  everything  which  relates  to  the 
duties  of  his  office,  and  which  may  be  the  subject  of  an 
account  to  be  rendered  or  a  claim  to  be  made. 

Article  231.  (Repealed  by  the  law  abolishing  im- 
prisonment for  debt.) 

Articles  242, 243.  3.  On  arrival  at  the  port  of 
DISCHARGE.— The  captain  is  boimd  to  have  his  register 
examined,  and  to  make  his  report,  within  twenty-four 
hours. 

This  report  must  set  out  the  place  and  time  of  his 
departure,  the  course  he  has  kept,  the  dangers  encoun- 
tered, the  disorders  that  may  have  arisen  on  board,  and 
all  the  remarkable  circumstances  of  the  voyage.  It  is 
made  at  the  greffe,  before  the  President  of  the  Tribunal 
de  Commerce,  and  if  no  such  Tribunal  exist,  before  the 
Justice  of  the  Peace  of  the  arrondisaement.  This  magis- 
trate is  bound  to  transmit  it,  without  delay,  to  the  Pre- 
sident of  the  nearest  Tribunal  of  Commerce.  In  either 
case,  the  deposit  is  made  at  the  grefe  of  the  Tribunal  of 
Commerce. 

Article  248.  Excepting  in  the  case  of  imminent 
danger,  the  captain  must  not  unload  any  goods  before 
making  his  report,  under  penalty  of  a  special  action 
against  him. 

The  object  of  these  regulations  is  to  ascertain  that  the 
ship  docs  not  come  from  ports  where  contagious  diseases 
are  rife ;  and  in  the  next  place,  to  prevent  the  captain 
from  ascribing  to  the  unavoidable  hazards  attending  sea 
voyages,  damages  which  are  often  only  discovered  on  the 
unloading  of  the  ship. 

The  report  is  not  obligatory  upon  captains  of  foreign 
ships. 

Article  235.  When  the  ship  is  on  the  point  of  re- 
turning to  France,  the  captain  is  obliged,  before  his 
departure  from  a  foreign  port,  or  from  any  of  the  French 
colonies,  to  send  to  his  owners  or  to  their  agents  an 
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account  signed  by  him,  containing  a  statement  of  the 
freight,  the  price  of  the  merchandise  of  which  the  cargo 
consists,  the  sums  he  may  have  borrowed,  and  the  names 
and  addresses  of  the  lenders. 

It  is,  in  fact,  important  that  it  should  not  be  possible 
to  substitute,  during  the  voyage,  other  merchandise  for 
that  which  has  been  shipped ;  and  that  the  parties  in- 
terested should  have  the  power  of  taking  such  measures 
as  they  may  deem  expedient,  to  insure  the  goods  if  this 
haa  not  already  been  done,  to  sell  them  for  delivezy 
on  the  arrival  of  the  ship,  and  lastly,  to  arrange  for 
the  payment  of  the  engagements  entered  into  by  the 
captain. 
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CHAPTER  V. 

OF  THE  ENGAGEMENT  AND  WAGES  OF  SEAMEN. 

The  engagement  of  the  captain  and  of  the  members  of 
the  crew  can  only  be  made  for  a  period  or  for  a  definite 
enterprise;  in  general,  it  is  limited  by  custom  to  the 
duration  of  each  voyage. 

Abticle  271.  The  wages  of  the  sailors  are  guaranteed 
by  a  right  of  preferential  daim  on  the  ship  and  on  the 
freight,  and  are  further  declared  exempt  fix)m  seizure, 
except  for  rent,  maintenance,  or  clothing  supplied  with 
the  consent  of  the  Commissioners  of  the  Maritime  R^is- 
try  Office. 

Article  251.  Under  no  pretext  whatsoever  can  the 
seamen  put  on  board  the  vessel  any  goods  for  their  own 
account,  without  the  permission  of  the  owners  or  pay- 
ment of  the  freight,  imless  they  are  authorised  so  to  do 
by  their  engagement. 

Article  250.  The  conditions  of  engagement  of  the 
sailors  are  stated  in  the  muster-roll,  and  in  defiEiult  thereof 
or  jointly  therewith,  in  a  written  document  setting  out 
the  agreement  between  the  parties. 

The  sailors  can  be  engaged : 

1.  By  the  voyage ;  in  consideration  of  a  fixed  sum  for 
the  whole  voyage ; 

2.  By  the  month ;  that  is  to  say,  at  the  rate  of  a  certain 
sum  for  each  month  that  the  voyage  may  last ; 

3.  On  the  profits ;  viz.,  in  consideration  of  a  share  in 
the  gains  of  the  voyage.  This  sort  of  engagement  is 
chiefly  applied  to  fishing  expeditions,  either  for  ood  on 
the  coast  of  Newfoundland,  or  for  other  fish  along  the 
coasts  of  France; 
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4.  On  the  freight;  that  is  to  say,  in  consideration  of  a 
share  in  the  price  to  be  paid  by  the  shippers  for  the 
transport  of  the  goods. 

In  the  first  two  cases,  the  contract  is  a  regular  con- 
tract of  service,  the  sailors  receiving  a  hire  or  wage.  In 
the  last  two,  the  contract  is  a  kind  of  agreement  of 
partnership ;  the  sailors  have  a  right  to  partners'  shares. 

The  engagement  once  contracted  is  binding  upon  all 
the  parties.  For  this  reason.  Article  238,  by  the  terms 
of  which  a  captain  engaged  for  a  voyage  is  bound  to 
accomplish  it,  is  equally  applicable  to  the  sailors. 

The  latter  must  repair  on  board  the  ship  on  the  day 
fixed,  or  in  default  of  a  fixed  date,  on  the  first  order 
made  to  them,  except  in  the  case  of  unavoidable 
delay. 

Certain  events,  however,  may  cause  the  total  or 
partial  non-execution  of  the  seamen's  engagements,  and 
will  therefore  have  an  influence  on  the  payment  of  their 
wages.  Such  non-execution  may  arise  from  the  act  of 
the  sailors  themselves,  or  from  that  of  the  parties  who 
have  hired  their  services;  or,  lastly,  from  unavoidable 
circumstances. 

We  will  consider  each  of  these  cases. 

Article  264.  1.  Non-performance  on  the  part 
OF  THE  SEAMEN. — ^When  a  sailor  is  dismissed  for  a  fault 
which  is  justly  imputable  to  him,  as  for  instance,  for  his 
unwillingness  or  incapacity,  he  has  a  right,  if  dismissed 
before  the  sailing  of  the  vessel,  to  wages  for  the  dajrs 
spent  by  him  in  the  equipment  of  the  ship.  If  the 
dismissal  takes  place  during  the  voyage,  he  can  only 
claim  wages  for  the  time  he  has  served,  without  any 
allowance  for  expenses  of  return. 

Article  252.  2.  Non-performance  on  the  part  of 
THE  owners,  captain,  OR  SHIPPERS.— This  non-perform- 
ance  may  be  caused  either  by  the  interruption  of  the 
voyage,  by  dismissal  without  sufiBcient  cause,  or  by  the 
prolongation  or  shortening  of  the  voyage. 
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Intebbuption  OF  THE  VOYAGE. — This  maj  take  place 
before  the  sailing  of  the  ship,  or  after  the  voyage  has 
commenced. 

In  the  first  case,  the  sailors  hired  by  the  voyage  or 
the  month  are  only  paid  for  the  days  they  have  spent  in 
the  fitting  out  of  the  vessel ;  but  they  retain,  as  com- 
pensation, the  advances  which  may  have  been  made  to 
them,  and  if  no  advances  have  yet  been  made,  they 
receive  as  indemnity  a  month's  wages  at  the  rate  which 
has  been  agreed  upon. 

In  the  second  case,  the  sailors  hired  by  the  voyage 
receive  their  wages  in  toto ;  those  hired  by  the  month 
receive  their  wages  for  the  time  they  have  served,  and 
further,  as  an  indemnity,  the  half  of  the  wages  they 
would  have  received  for  the  rest  of  the  presumable 
duration  of  the  voyage. 

But  whether  the  engagement  be  by  the  voyage  or  by 
the  month,  the  sailors  have  a  right  to  an  indemnity  for 
the  expenses  of  their  return  journey,  unless  a  passage  be 
procured  for  them  on  board  a  ship  returning  to  the  port 
of  departure. 

Akticle  270.  Dismissal  without  sufficient  cause.— 
Every  sailor  who  can  prove  that  he  has  been  dismissed 
without  just  cause,  has  a  right  to  an  indemnity  from  the 
captain ;  and  the  latter  cannot  claim  the  amount  of  such 
indemity  firom  the  owners  of  the  vessel  The  amount  of 
this  indemnity  is  a  third  of  the  wages  of  the  seaman,  if 
the  dismissal  take  place  before  the  sailing  of  the  vessel ; 
and  the  whole,  besides  the  return  expenses  of  the  seaman, 
if  it  take  place  during  the  voyage. 

In  neither  case  can  the  captain  dismiss  the  seaman  in 
a  foreign  country. 

Abtigles  255,  256.  Prolongation  or  shoetenino  of 
THE  voyage. — In  the  event  of  intentional  prolongation  of 
the  voyage,  the  amount  of  the  wages  of  the  sailoiB 
engaged  by  the  voyage  is  increased  in  proportion  to  such 
prolongation. 
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If  the  voyage  is  intentionally  shortened,  because  the 
unloading  takes  place,  for  instance,  in  a  place  nearer 
than  that  specified  by  the  articles,  no  diminution  of  the 
wages  is  made. 

If  the  sailors  are  engaged  by  the  month,  they  are  paid 
for  the  time  they  serve,  whether  the  voyage  be  prolonged 
or  shortened. 

Abticle  25V.  When  they  are  engaged  on  a  share  in 
the  profits  or  freight,  it  is  important  to  distinguish 
whether  the  interruption,  the  delay,  or  the  prolongation 
of  the  voyage  be  caused  by  the  act  of  the  shippers,  of  the 
owners,  or  of  the  captain. 

In  the  first  case,  the  crew  share  in  the  indemnity 
awarded  to  the  ship,  and  such  indemnity  is  divided 
amongst  the  owners  and  the  crew  in  the  same  propor- 
tions as  the  freight  would  have  been. 

In  the  second  case,  it  is  upon  the  captain  or  the 
owners  that  the  sailors  have  a  claim  for  payment  of  their 
indemnity. 

3.  Non-performance  caused  by  unavoidable  cir- 
cumstances.— Such  non-performance  may  result  either 
jBx>m  acts  foreign  to  the  ship  and  the  sailors,  from  events 
directly  and  materially  affecting  the  ship,  or  lastly,  from 
accidents  originating  on  the  part  of  the  sailors  them- 
selves. 

(a.)  Cases  op  unavoidable  circumstances  unconnected 
with  the  vessel  or  the  crew. — ^These  cases  refer  to  the 
interdiction  of  commerce,  and  to  arrest  by  order  of  a 
sovereign  power  or  ruling  prince. 

The  interdiction  of  commerce  is  an  obstacle  opposed  by 
international  law  to  the  carrying  on  of  trade;  such 
as  a  declaration  of  war,  or  a  blockade.  There  is 
yet  another  interdiction  of  trade,  when  a  government 
forbids  its  subjects  to  trade  with  a  certain  port,  or  re- 
vises the  entry  of  its  ports  to  the  subjects  of  another 
power. 

The  arrest  by  order  of  a  sovereign  power  or  ruling 
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prince  is  the  act  of  a  government,  which  on  the  ground 
of  public  necessity  arrests  one  or  more  vessels,  either  in 
order  to  prevent  preparations  for  war,  or  to  capture 
a  criminal  who  is  endeavouring  to  escape,  or  to  make  use 
of  the  vessels  themselves  or  of  the  goods  on  board,  on 
condition  of  returning  them  or  paying  the  value  thereof. 
The  arrest  is  sometimes  made  on  the  high  seas. 

Abticle  253.  K  the  interdiction  of  commerce  or 
arrest  by  a  ruling  prince  occur  before  the  voyage,  the 
sailors,  whether  engaged  by  the  month  or  by  the  voyage, 
have  only  right  to  wages  for  the  time  employed  by  them 
in  fitting  out  the  ship. 

AiiTiCLE  254.  If  this  obstacle  occur  during  the 
voyage,  a  distinction  must  be  made.  In  case  of  interdic- 
tion, the  sailors  are  paid  in  proportion  to  the  time  they 
have  served ;  in  case  of  arrest,  if  they  have  been  engaged 
by  the  month,  half-wages  are  calculated  as  due  to  them 
for  the  duration  of  the  arrest ;  if  they  are  engaged  by  the 
voyage,  their  wages  are  paid  according  to  the  terms  of 
the  engagement,  without  increase  or  diminution,  in  pro- 
portion to  the  duration  of  the  suspension  of  the  voyaga 

Abticle  257.  If  the  sailors  are  engaged  on  a  share  in 
.the  profits  or  in  the  jfreight,  no  compensation  is  due  to 
them  for  the  interruption,  delay,  or  prolongation  of  the 
voyage,  occasioned  by  unavoidable  circumstances ;  they 
are,  as  we  have  before  seen,  partners,  and  must  submit  to 
the  risks  of  their  partnership. 

Articles  258  and  259.    (J.)  The  case  of  unavoidable 

CIRCUMSTANCES    DIRECTLY     AFFECTING    THE    SHIP. Such    cir- 

cumstances  are  the  capture,  collision,  or  wreck  of  the 
ship.  When  any  of  these  events  takes  place,  the  law 
makes,  as  regards  the  point  imder  examination,  two 
distinctions  : — 

1.  The  total  loss  of  the  ship  and  cargo ; 

2.  The  partial  loss. 

In  the  first  case,  the  sailors  and  other  members  of  the 
crew  have  no  right  to  any  wages,  but  they  are  not  bound 
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to  repay  the  advances  they  may  have  received.  The 
law  desires,  by  these  provisions,  to  interest  the  crew  ol 
the  vessel  in  its  safety  and  that  of  the  cargo. 

In  the  second  case,  if  the  sailors  are  engaged  by  the 
voyage  or  by  the  month,  they  are  paid  their  wages  out 
of  the  proceeds  of  the  wreck  of  the  vessel,  which  they 
have  been  instrumental  in  saving,  and  if  these  be  not 
sufficient,  or  the  cargo  only  be  saved,  they  are  paid  col- 
laterally out  of  the  freight. 

Abticle  260.  If  the  sailors  are  engaged  on  a  share 
in  the  freight,  they  are  paid  out  of  the  freight  alone  in 
proportion  to  the  amount  received  by  the  captain ;  if 
they  are  engaged  on  a  share  in  the  profits,  and  the  cargo 
is  saved,  and  afterwards  sold  at  a  profit,  there  is  no 
doubt  they  can  claim  their  stipulated  share  of  such 
profit. 

Article  261.  In  all  these  cases,  and  in  whatever 
way  the  sailors  may  have  been  engaged,  they  are  paid  for 
the  days  during  which  they  are  employed  in  saving  the 
wreck  and  the  shipwrecked  articles. 

(c.)    Case  of  unavoidable  cibcumstances  arising  from 

THE    ACT    OB    ON    THE    PART     OP    THE    CREW. The    CaSCS    of 

imavoidable  circumstances  of  this  kind  are  illness, 
wounds  or  injuries,  death,  or  capture. 

Abticle  262.  Illness. — ^When  a  sailor  falls  ill  before 
the  sailing  of  the  vessel,  he  has  no  right  to  his  wages ;  if 
he  becomes  ill  during  the  voyage,  and  fix)m  no  fault  of 
his  own,  he  is  paid  his  wages,  and  tended  at  the  expense 
of  the  ship ;  and  if  he  is  left  on  shore,  the  ship  is  also 
liable  for  the  expenses  of  his  return  home. 

Article  263.  Wounds  or  injuries. — The  same  treat- 
ment is  accorded  to  sailors  wounded  or  injured  in  the 
service  of  the  ship.  The  expenses  of  treatment  and 
dressing  are  chargeable  to  the  ship  alone,  or  to  the  ship 
and  cai^o,  according  to  whether  the  wounds  or  injuries 
were  revived  in  the  service  of  the  ship  alone  or  of  that 
of  ihe  snip  and  cargo. 

t2 
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Article  264.  If  the  sailor  is  wounded  or  injured  on 
shore,  after  having  left  the  ship  without  leave,  the  ex- 
penses of  treatment  and  dressing  are  chaiigeable  to  him ; 
he  may  even  be  dismissed  by  the  captain.  His  wages 
will  in  this  case  only  be  paid  him  in  proportion  to  the 
time  he  may  have  served. 

Abticle  265.  Death. — In  the  event  of  the  death  of 
a  sailor  during  the  voyage,  the  law  makes  a  distinction 
according  to  the  mode  in  which  he  may  have  been 
engaged. 

If  he  is  engaged  by  the  month,  his  wages  are  due  to 
his  legal  representatives,  up  to  the  day  of  his  death. 

If  he  is  engaged  by  the  voyage,  and  die  during  such 
voyage,  or  at  the  port  of  destination,  the  half  of  his 
wages  is  due;  but  should  he  die  on  the  homeward 
voyage,  the  whole  of  his  wages  is  duo. 

If  he  be  engaged  on  a  share  of  the  profits  or  of  the 
freight,  and  die  after  the  commencement  of  the  voyage, 
the  whole  of  his  share  is  due. 

When  a  sailor  is  killed  in  defending  the  ship,  his 
wages,  without  any  deduction,  are  due  for  the  whole  of 
the  voyage,  if  the  ship  arrive  safely  in  port.  On  the 
other  hand,  the  loss  of  the  ship  frees  the  fitter-out  and 
captain  from  all  obligations  towards  the  seamen. 

Abticle  266.  Capture. — A  sailor  captured  on  board 
the  ship  and  made  a  slave,  must  be  paid  his  wages  up  to 
the  day  of  this  misfortune;  but  he  cannot  make  any 
claim  for  ransom,  his  capture  being  considered  as  a 
misfortune  personal  to  himself. 

Abticle  267.  If  the  sailor  captured  and  made  a 
slave  has  been  sent  out  at  sea  or  on  shore  in  the  service 
of  the  vessel,  he  has  a  right  to  payment  in  full  of  his 
wages,  and  further  to  an  indemnity  for  his  ransom,  if  the 
ship  arrive  safely  in  port. 

Abticles  268  and  269.  The  indemnity  is  due  by 
"'>  owners  of  the  ship  alone  or  by  the  owners  of  the 

^«f^{jid  cargo,   according   to  whether  the  sailor  was 
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engaged  at  sea  or  on  shore  for  the  service  of  the  ship,  or 
of  the  ship  and  cargo.  The  amount  of  the  indemnity  is 
fixed  at  six  hundred  francs.  The  recovery  and  employ- 
ment of  the  amount  are  made  according  to  the  forms 
determined  by  the  Government  in  a  law  relative  to  the 
ransom  of  prisoners. 

Article  272.  All  the  provisions  relating  to  the 
wages,  payment,  and  ransom  of  sailors^  are  applicable  to 
the  officers  and  to  all  the  other  members  of  the  crew. 
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CHAPTERS  VI.,  VIL,  AND  VIII. 

OF  THE  CONTRACT  OF  AFFREIGHTMENT. 

Article  286.  The  terms  Freight,  ornolissement*  are 
given  to  the  agreement  which  has  for  its  object  the  total 
or  partial  hire  of  the  vessel  The  person  who  lets  out  his 
ship  is  called  the  freighter,  and  he  to  whom  it  is  let  the 
freightee. 

The  freight  or  nolis  is  the  sum  paid  for  the  hire  of  the 
ship. 

The  contract  of  affreightment  is  called  the  charter- 
party;  but  properly  speaking,  this  latter  term  should 
be  applied  to  the  document  which  serves  to  prove  the 
contract,  and  not  to  the  contract  itself. 

The  contract  of  afireightment  gives  rise,  on  the  part  of 
the  freighter,  to  the  obligation  of  allowing  the  freightee 
to  make  use  of  the  ship  and  to  transport  the  cargo  to  the 
port  agreed  upon.  It  partakes,  therefore,  both  of  the 
nature  of  a  contract  of  hire  and  of  a  contract  of  transport 

We  will  examine  successively,  with  reference  to  the 
contract  of  affreightment,  the  following  points : — 

1.  Who  can  freight,  and  the  different  kinds  of  freight  ; 

2.  The  forms  and  conditions  of  the  contract ; 
S.  The  obligations  of  the  freighter ; 

4.  Those  of  the  freightee ; 

5.  The  guarantees  attached  to  such  obligations ; 

6.  The  causes  of  cancelment  of  the  contract. 

*  Tho  term  Jreif/ht  is  employed  on  the  Ocean,  and  nolissement  in 
the  Mediterranean. 
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§   1.— OF  THE  PERSONS  WHO  CAN  FREIGHT,  AND  THE 
DIFFERENT  SORTS  OF  FREIGHT. 

The  following  persons  can  fireight: — ^The  owner  or 
owners  of  the  vessel,  the  fitter-out  who  is  not  owner,  and 
in  certain  cases  the  captain,  the  latter  acting  as  repre- 
sentative of  the  owner  or  the  fitter-out. 

When  the  captain  is  in  the  place  of  abode  of  the  owner 
or  the  fitter-out,  he  cannot  freight  the  vessel  without 
their  special  authority.  In  the  contrary  case,  this 
permission  is  not  necessary.  A  contract  of  affireightment 
made  by  the  captain  in  the  place  of  abode  of  the  owners, 
without  their  authority,  will  be  nevertheless  valid,  if  the 
thii-d  parties  with  whom  the  captain  has  contracted  were 
ignorant  of  the  fact.  The  owner  or  fitter-out  would 
then  have  recourse  against  the  captain.  In  practice,  how- 
ever, it  is  the  captain  who  freights  the  vessel. 

The  freighting  may  comprise  the  whole  or  a  part  only 
of  the  ship ;  it  may  be  for  the  whole  voyage  or  for  a 
limited  time;  and  the  freight  may  be  fixed  by  the 
month,  that  is  to  say,  at  a  certain  sum  per  month  as  long 
as  the  voyage  lasts ;  by  the  tonneau  de  jauge^  by  the 
quintal,  or  dforfait 

When  the  freighting  does  not  comprise  the  whole 
vessel,  it  is  made  either  unconditionally,  or  subject  to 
conditions  liable  to  be  cancelled. 

In  the  first  case,  those  who  have  chartered  the  vessel 
have  the  right  to  exact  its  departure  at  the  time  sti- 

*  The  tonneau  dejavgc  is  a  conventional  mode  of  valuation,  em- 
ployed to  fix  the '  amount  of  the  freight,  and  by  which  an  account 
is  taken  both  of  the  weight  and  of  the  bulk  of  the  goods  shipped. 
The  value  of  the  ton  is  generally  fixed  by  custom  or  agreement. 

In  freighting  by  the  quintal,  the  freight  is  calculated  as  payable 
upon  the  weight  of  the  goods ;  tho  quintal  is  ordinarily  of  50 
kilogrammes,  unless  in  the  csubo  of  special  custom. 

In  genera],  the  captain  or  the  fitters-out,  and  tho  shippers  or 
charterers,  are  placed  in  communication  with  each  other  l)y  ship  and 
interpreting  brokers,  who  agree  upon  the  rate  of  freight  to  be  paid. 
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pulated,  except  under  unavoidable  circumstances,  even 
when  the  person  who  let  the  vessel  has  not  secured  a 
cargo  for  the  rest  of  the  ship. 

Li  the  second  case,  it  is  an  understood  condition  that 
the  person  hiring  the  vessel  shall  find  cargo  within  a 
certain  time  to  fill  the  ship,  or  nearly  so,  which  propor- 
tion is  fixed  in  practice  at  three-fourths ;  and  that  if  he 
does  not  do  so  in  the  time,  the  freighter  will  be  at  liberty 
to  annul  the  charter-party,  or  load  the  vessel  with  a 
mixed  cargo. 

§  2.— FORMS  AND  CONDITIONS  OF  THE  CONTRACT  OF 
AFFREIGHTMENT. 

Article  273.  The  contract  of  freight  must  be  made 
in  writing.  This  document  is  called  a  charter-party.  It 
proves  the  agreement  between  the  parties.  The  drawing 
up  in  writing  is  only  exacted  here  as  proof  of  the  contract, 
and  not  as  a  condition  essential  to  its  validity.  An 
admission  on  oath  would  therefore  be  sufficient  to  prove 
the  freighting. 

In  whatever  manner  the  vessel  is  let  on  hire,  the 
charter-party  must  specify : — 

1.  The  name  and  tonnage  of  the  vessel ; 

2.  The  name  of  the  captain ; 

3.  The  names  of  the  freighter  and  freightoe ; 

4.  The  place  and  date  agreed  on  for  the  loading  and 
unloading ; 

5.  The  rate  or  amount  of  the  freight ; 

6.  The  mode  of  hire  ; 

7.  The  demurrage  or  indemnity  stipulated  in  case  of 
delay. 

Article  274.  If  the  period  for  loading  or  unloading, 
which  is  termed  lay  days  or  working  days,  is  not  fixed 
by  the  agreement  between  the  parties,  it  is  regulated  by 
the  usage  of  the  ])lace.  This  period  is  generally  of 
fifteen  davs'  duration. 
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In  the  event  of  the  prolongation  of  this  period,  a 
penalty  for  additional  delay  is  inserted.  The  days 
which  come  after  the  time  agreed  on  are  called  "  aures- 
tartes"  or  demurrage,  and  are  also  fixed  by  custom ;  and 
those  which  follow,  without  the  loading  or  unloading 
taking  place,  are  termed  "  contreataries.*' 

It  is  permitted  to  the  parties  to  insert  accessory 
clauses  in  the  contract. 

Article  281.  When,  in  execution  of  the  contract  of 
affreightment,  the  goods  have  been  delivered  to  the 
captain,  he  gives  an  acknowledgment,  or  bill  of  lading, 
which  is  also  called  "police  de  chargement,*'  or  bill  of 
shipment.^  Like  the  charter-party,  this  document  may 
serve  to  prove  the  contract  of  afireightment. 

In  general,  and  especially  in  the  case  of  partial  freight- 
ing, no  charter-party  is  drawn  up,  but  only  a  bill  of 
lading.  When  a  charter-party  is  executed,  the  bill  of 
lading  makes  reference  thereto  by  a  special  clause. 

The  bill  of  lading  specifies : — 

1.  The  name  of  the  shipper,  the  name  and  address  of 
the  consignee,  and  the  name  and  abode  of  the  captain ; 

2.  The  name  and  tonnage  of  the  ship,  the  nature  and 
quantity,  and,  in  the  margin,  the  marks  and  numbers  of 
the  goods  to  be  transported,  and  the  rate  of  freight ; 

3.  The  place  of  departure  and  that  of  destination. 
Sometimes  the  bill  of  lading  also  specifies  the  time  in 

which  the  transport  shall  be  effected,  and  the  indemnity 
which  will  be  due  in  case  of  delay,  loss,  or  damage. 

We  have  just  said  that  the  bill  of  lading  must  specify 
the  nature,  quantity,  kind,  and  quality  of  the  goods ;  in 
this  respect,  the  captain  is  almost  compelled  to  rely  upon 
the  declarations  of  the  shippers,  as  he  never  opens  the 
cases,  casks,  etc.,  containing  the  goods.  It  is  therefore 
usual,  in  order  to  avoid  claims  on  the  part  of  the  con- 
signees against  the  captain,  to  insert  the  clause, ''  Value, 
weight,  and  contents  unknown;  not  accountable  for 
*  This  ivord  is  employed  in  the  Mediterranean. 
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leakage,  breakage,  or  rust;"  or  "not  approved."  But 
of  course  the  captain  will  be  responsible  if  he  does  not 
deliver  to  the  consignee  the  exact  number  of  packages 
to  which  the  latter  is  entitled. 

Finally,  the  bill  of  lading  may  be  to  order,  to  bearer,  or 
to  a  person  named.  This  latter  kind  of  bill  of  lading 
is  little  used. 

Article  282.  Every  bill  of  lading  is  drawn  out  in 
at  least  four  copies  : — 

1.  One  for  the  shipper,  in  order  that  he  may  prove  the 
shipment  of  the  goods,  and  in  consequence,  sell  them 
without  difficulty  during  the  voyage,  or  should  the  case 
occur,  claim  damages ; 

2.  One  for  the  consignee,  in  order  that  he  may  claim 
the  goods ; 

3.  One  for  the  captain,  in  order  that  he  may  be  aware 
of  his  obligations  towards  the  shipper^  and  claim  from 
him  the  amount  of  the  freight ; 

4.  One  for  the  fitter-out,  in  order  that  he  may  be  aware 
of  his  rights,  and  settle  his  accounts. 

The  drawing  up  of  the  bill  of  lading  in  four  copies  is 
only  as  a  minimum ;  sometimes  more  than  four  are  issued, 
as  in  case  of  war,  several  copies  are  sent  to  the  consignee 
by  difierent  ships. 

The  non-limitation  of  the  number  of  copies  may  give 
rise  to  fraud ;  veiy  often  the  bill  of  lading  specifies  that 
the  captain  will  be  freed  from  responsibility  by  deliver- 
ing the  goods  to  the  bearer  of  the  bill  of  lading. 

The  four  originals  must  be  signed  by  the  shipper  and 
by  the  captain  within  twenty -four  hours  after  the  lading 
of  the  goods,  under  penalty  of  damages  against  the 
captain. 

Article  283.  When  the  bill  of  lading  is  regular,  it 
proves  at  the  same  time  the  agreement  between  the 
parties  to  the  bill  of  lading,  and  between  them  and  the 
undorwi'iters. 

Article  284.    In  practice,  the  biJ]  of  lading  given  to 
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the  captain  is  signed  by  the  shipper,  and  that  given  to 
the  shipper  is  signed  by  the  captain.  In  the  case  of  dif- 
ference or  discrepancy  between  bills  of  lading  relating  to 
the  same  shipment^  that  one  is  generally  admitted  which 
is  signed  by  the  person  against  whom  it  is  put  in  evi- 
dence. Thus,  the  bill  of  lading  in  the  hands  of  the 
captain  is  admitted  as  evidence,  if  it  be  signed  by  the 
shipper  or  his  agent ;  and  that  which  is  produced  by  the 
shipper  or  the  consignee  will  be  valid,  if  signed  by  the 
captain.  If  each  of  them  has  signed  his  own  bill  of 
lading,  it  is  for  the  judge  to  decide. 

Bills  of  lading  render  great  service  to  commerce,  as  a 
means  of  pledging  or  transferring  property.  The  endorse- 
ment of  the  bill  of  lading  permits  of  the  giving  of  guar- 
antees, and  of  easily  negotiating  a  bill  of  exchange  to 
which  a  bill  of  lading  is  attached. 

Articles  344  and  345.  When  the  captain  ships 
goods  on  his  own  account,  the  bill  of  lading  relating  to 
such  goods  must  be  signed  by  two  of  the  principal 
officers  of  the  crew ;  and  if  the  goods  are  the  property  of 
the  passengers,  a  copy  of  the  bill  of  lading  must  be  depo- 
sited, at  the  place  of  lading,  in  the  hands  of  the  French 
Consul,  or  in  default  thereof,  of  a  French  merchant  of 
position,  or  of  the  xnagistrate  of  the  place. 

In  the  case  of  a  shipment  in  France,  or  the  colonies 
of  France,  the  Customs'  receipt  is  evidence  of  the  ship- 
ment. 

Article  285.  The  consignee  who  receives  the  goods 
is  bound  to  give  a  receipt  for  them  to  the  captain,  who 
may  demand  the  same,  under  penalty  of  all  expenses  and 
damages,  including  even  those  of  delay. 


§  3. — OBUGATIONS  OF  THE' FREIGHTER. 

The  freighter  incurs  the  following  obligations : — 
1.  To  deliver  the  vessel  to  the  freightce,  or  place  it  at 
his  disposal ; 
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2.  To  effect  the  transport  of  the  goods  according  to  the 
conditions  agreed  upon ; 

3.  To  deliver  the  goods  in  the  same  condition  as  that 
in  which  he  received  them. 

Article  287.  From  the  first  of  these  obligations  it 
follows  that  the  ship-owner  cannot  substitute  one  vessel 
for  another,  and  that  in  the  case  of  a  charter  of  the 
whole  of  the  vessel,  the  captain  cannot,  even  if  the  cargo 
is  not  sufficient  to  fill  the  vessel,  take  in  other  goods 
without  the  consent  of  the  charterer.  Nevertheless, 
when  the  captain  has  treated  with  sub-charterers,  the 
general  opinion  is  that  the  agreements  entered  into  by 
him  are  valid ;  this  is  in  the  interest  of  public  policy 
and  commerce. 

Articles  289  and  290.  If  the  captain  has  declared 
the  vessel  to  be  of  greater  value  than  it  reaUy  is,  he 
is  liable  in  damages  to  the  charterer.  Nevertheless,  this 
responsibility  only  exists  when  the  error  exceeds  a 
fortieth  part,  and  if  the  declaration  is  not  in  conformity 
with  the  certificate  of  measurement. 

Article  295.  In  the  case  of  delay  on  the  part  of  the 
captain  in  the  execution  of  the  contract,  the  latter  is 
liable  in  damages  to  the  charterer,  if  such  delay  is 
occasioned  by  his  fault,  especially  if  by  his  act  the  vessel 
has  been  detained  or  delayed  in  departure,  during  the 
voyage,  or  at  the  port  of  discharge;  for  instance,  if 
he  slacken  speed  unnecessarily,  if  he  touch  at  a  port 
without  being  authorised  so  to  do,  if  the  stoppage  is 
caused  through  his  not  having  provided  himself  with 
the  necessary  documents  for  making  his  navigation 
legitimate — in  short,  if  he  fail  to  fulfil  the  formalities 
necessary  on  his  arrival  for  putting  himself  in  a  position 
to  unload  according  to  the  prescribed  regulations  and 
as  quickly  as  possible.  The  damages  arc  fixed  by 
appraisers. 

Artk^le  297.  It  is  the  same  if  the  charterer  can 
prove  tliat  at  the  moment  of  sailing  the  vessel  was  not  in 
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a  seaworthy  condition.  The  captain  is,  naturally,  not 
answerable  for  unpreventable  and  unavoidable  circum- 
stances. 

Article  280.  The  ship,  rigging,  sails,  etc,  the 
freight,  and  the  cargo,  are  liable  for  the  execution  of  the 
agreements  between  the  parties  concerned. 


§  4.— OF  THE  obligations  OF  THE  FREIGHTEE  OR 
CHARTERER. 

The  obligations  of  the  freightee  are  : — 

1.  To  load  within  the  time  agreed  upon ; 

2.  To  pay  the  freight  or  price  of  the  transport. 

In  default  of  loading  within  the  time  agreed  on,  the 
charterer  is  bound  to  pay  to  the  owner  a  supplementary 
indemnity,  called,  according  to  circumstances,  demurrage 
or  extra  demurrage,  the  rate  of  which,  when  not  other- 
wise agreed,  is  fixed  by  custom ;  it  also  difiers  according 
to  whether  the  vessel  is  a  steamer  or  a  sailing  vessel. 

In  principle,  the  freight  is  due  by  the  charterer;  it 
must  be  paid  to  the  captain  on  arrival,  and  at  the  place 
of  arrival,  in  the  currency  of  the  country,  unless  an 
agreement  to  the  contrary  exists. 

When  the  charter-party  and  the  bill  of  lading  are  both 
silent  concerning  the  rate  of  freight,  if  the  goods  have 
been  put  on  board  under  the  eyes  and  with  the  knowledge 
of  the  captain,  the  parties  are  considered  as  having 
tacitly  agreed  that  the  rate  should  be  the  usual  one  for 
goods  of  similar  quality  at  the  place  and  at  the  time  the 
contract  was  made ;  but  that  it  should  be  the  average 
rate  if  the  rates  have  varied.  (Court  of  Cassation,  8th 
November,  1832). 

Article  275.  If  the  ship  is  freighted  by  the  month, 
and  if  there  be  no  agreement  to  the  contrary,  the  freight 
runs  from  the  day  of  setting  sail. 
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Certain  &ct&  may  affect  the  payment  of  the  freight, 
augment,  diminish,  or  even  annul  the  liability  of  the 
charterer.  These  will  either  be  the  acts  of  the  charterer, 
or  unpreventable  and  unavoidable  circumstances. 

Abticle  288.  The  entire  freight  is  due  even  when 
the  charterer  has  not  put  on  board  the  quantity  of  goods 
specified  in  the  contract,  but  he  has  the  right  to  the 
freight  due  on  goods  other  than  his  own  up  to  the  quan- 
tity specified  in  the  contract.  On  the  other  hand,  if  the 
quantity  put  on  board  is  greater  than  that  agreed  on, 
the  surplus  of  the  freight  must  be  paid. 

Article  291,  Nevertheless,  the  freighter  is  at  liberty 
to  cancel  the  contract  before  the  departure  of  the  ship, 
by  paying  as  indenmity  the  half  of  the  freight  stipulated. 
If  the  ship  is  laden  by  different  shippers,  and  the  goods 
are  already  embarked,  the  charterer  must  nevertheless 
pay  the  expenses  of  loading  and  unloading  both  of  his 
own  goods  and  of  those  that  he  displaced,  and  also 
the  expenses  of  delay. 

Article  292.  The  captain  may  cause  to  be  relanded 
at  the  place  of  lading  all  goods  found  in  his  ship  which 
have  not  been  declared  to  him,  or  he  may  take  them  at 
the  highest  rate  of  freight  paid  at  that  port  on  the  same 
kind  of  goods. 

Article  293.  In  the  event  of  unloading  during  the 
voyage,  the  entire  freight  is  due  and  all  the  expenses  of 
unloading ;  if  the  goods  be  taken  out  on  account  of  the 
misconduct  of  the  master,  he  is  answerable  for  all  the 
expenses. 

Articles  294  and  295.  If  the  vessel  be  detained  at 
her  departure,  the  expenses  of  delay  must  be  paid 
by  the  charterer  when  the  delay  is  caused  by  his 
fault. 

When  a  charter-party  contains  a  clause  stipulating  a 
penalty  for  every  day  of  delay  in  the  execution  of  the 
agreement,  and  another  penal  clause  in  case  of  non- 
execution  of  the  same  agreement,  the  damages  arising 


Digitized  by 


Google 


OF  THE   OONTRACrr  OF   AFFREIGHTMENT.  287 

from  this  second  clause  are  appraised,  in  the  case  in 
which  the  nature  of  the  voyage  for  which  the  ship  has 
been  freighted  no  longer  permits  the  execution  of  such 
voyage,  at  the  date  when  the  ship  delayed  arrives  at 
the  port  of  loading.  (Court  of  Cassation,  28th  January, 
1874.) 

Case  of  unpreventable  or  unavoidable  circum- 
stances.— ^Articles  298  and  301  The  forced  sale  of 
the  cargo  in  order  to  supply  the  want  of  food,  re*fitting, 
and  other  necessaries  for  tixe  crew  or  the  jettison  of  the 
cargo  for  the  common  welfare,  do  not  concern  the 
freight.  The  owner  is  indemnified  under  certain  con- 
ditions determined  by  the  law,  for  his  loss. 

Article  302.  It  is  otherwise  in  the  case  of  re-fitting, 
unseaworthiness,  interdiction  of  commerce,  arrest  by 
order  of  a  sovereign  power,  loss  of  the  cai^o  by  ship- 
wreck, stranding,  running  aground,  capture,  pillage, 
leakage,  or  damage  by  water — in  this  case,  no  fireight  is 
due ;  in  the  case  of  loss  of  cargo,  the  master  is  bound  to 
return  the  freight  advanced,  unless  there  be,  an  agree- 
ment to  the  contrary. 

Article  296.  The  charterer  is  bound  to  pay  the 
expenses  of  delay  in  refitting,  or  to  pay  the  entire 
freight.  K  the  re-fitting  cannot  be  executed,  the  cap- 
tain must  hire  another  vessel,  and  if  he  cannot  do  so, 
the  freight  is  only  payable  for  such  proportion  of  the 
voyage  as  may  have  been  accomplished  unless  the 
charterer  can  prove  that  at  the  time  of  sailing  the  ship 
was  not  seaworthy,  in  which  case  no  freight  is  due.  The 
certificate  of  in£^)ection,  in  fact,  only  creates  a  pre- 
sumption in  favor  of  the  captain,  evidence  to  the 
contrary  being  admissible. 

The  captain  has  no  right  to  demurrage  or  indemnity 
for  the  deprivation  of  the  use  of  his  ship  during  the 
reparation  of  the  damages  incurred  during  the  voyage, 
even  though  such  repairs  have  been  delayed  by  the 
fact  of  the  shipper  withdrawing  his  goods,  if,  in  making 
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this  withdrawal,  the  shipper   acted   only  within    his 
rights.     (Court  of  Cassation,  30th  January,  1876.) 

Article  276.  An  interdiction  of  commerce  occurring 
before  the  departure  of  the  vessel  annuls  the  contract 
without  indemnity  on  either  side  ;  the  shipper  is  liable 
for  the  expenses  of  lading  and  unlading  his  goods. 

Article  299.  When  it  occurs  during  the  voyage* 
and  the  ship  is  obliged  to  return  with  its  cargo,  the 
freight  is  only  due  for  the  outward  voyage,  though  the 
vessel  be  freighted  out  and  home. 

Article  277.  ^  force  majeure  prevent  the  vessel  only 
for  a  short  time  from  putting  to  sea,  the  charter-party  or 
agreement  subsists,  and  there  is  no  ground  for  damages 
on  account  of  the  delay.  The  agreement  remains  equally 
in  force,  and  there  can  be  no  increase  of  the  rate  of 
freight  if  the  detention  hy  force  mqfeure  happen  during 
the  voyage. 

Article  278.  The  shipper  can,  during  the  detention 
of  the  vessel,  unload  his  goods  at  his  own  expense  on 
condition  of  reloading  them  or  indemnifying  the  captain. 

Article  279.  In  case  of  blockade  of  the  port  whither 
the  vessel  is  bound,  the  master  is  required,  if  he  have  no 
contrary  orders,  to  go  to  one  of  the  neighbouring  ports 
of  the  same  nation  into  which  he  may  be  permitted  to 
enter. 

Article  300.  The  result  is  the  same  as  before 
stated,  when  the  arrest  by  order  of  a  sovereign  power 
occurs  before  the  departure  of  the  vessel.  If  it  happens 
during  the  voyage,  no  freight  is  due  for  the  time  of 
detention  if  the  vessel  is  chartered  by  the  month,  nor 
augmentation  of  the  freight  if  the  vessel  is  chartered  for 
the  voyage.  r 

But  the  food  and  wages  of  the  crew  during  the  deten 
tion  are  considered  as  casualties,  and  are  supported,  as 
we  shall  see,  proportionately  by  the  goods,  and  by  the 
half  of  the  vessel  and  the  freight.    (Articles  400  and 
401). 
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Articles  808  and  804.  Neveiiheless,  if  shipwrecked 
or  captured  goods  are  saved  or  ransomed,  the  captain  is 
paid  his  freight  thereon,  either  entirely  if  he  convey  them 
to  their  destination,  or  in  the  contrary  case,  to  the  place 
where  the  event  has  occurred.  But  we  must  remark 
that  the  captain  in  this  case  contributes  to  the  expenses 
of  salvage  or  ransom  to  the  extent  of  half  the  value  of 
the  ship  and  freight.  The  contribution  for  the  ransom  is 
made  on  the  value  of  the  goods  at  the  market  price  in 
the  place  of  their  delivery,  after  deduction  of  tiie  costs 
and  expenses. 

Article  310.  When  the  goods  have  arrived  at  their 
destination,  the  entire  freight  is  due ;  the  shipper  cannot 
free  himself  from  this  engagement  either  by  abandoning 
the  goods  damaged  or  deteriorated  in  the  ordinary  way, 
or  by  unforeseen  circumstances. 

As  an  exception,  if  casks  containing  wine,  oil,  honey, 
or  other  liquids  have  leaked  to  such  an  extent  that  they 
are  empty  or  nearly  so,  such  casks  may  be  abandoned 
for  the  freight. 


§  5. — GUARANTEES  ATTACHED  TO  THE  OBLIGATIONS  OF 
THE  CHARTERER. 

Articles  305  and  306.  The  captain  cannot,  as 
security  for  the  freight,  detain  the  goods  in  his  ship ;  but 
he  can  require  that  the  goods  be  deposited  in  the  hands 
of  a  third  party,  by  legal  authority,  until  complete  pay- 
ment He  can  also,  in  case  of  refusal  or  dispute  on  the 
part  of  the  consignee,  cause  to  bo  sold  a  sufficient 
quantity  of  the  goods  to  pay  the  freight,  and  warehouse 
the  rest.  If  there  be  not  sufficient,  he  retains  his  right 
of  action  against  the  shipper,  provided  that  the  sale  has 
taken  place  under  the  authority  of  the  law.  (Court  of 
Cassation,  29th  March,  1854.) 
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Article  307.  ForUier,  the  captain  has  a  lien  over 
the  goods  of  his  cargo  for  the  freight  which  is  due 
to  him.  This  prior  right  subsists  for  fifteen  days  after 
the  delivery  of  the  goods,  unless  they  have  passed  into 
the  possession  of  a  third  party,  or  the  captain  has 
openly  or  tacitly  relinquished  his  lien  by  allowing,  for 
instance,  the  goods  to  be  transshipped  on  board  another 
vessel    (Court  of  Cassation,  9th  June,  1845.) 

Article  808.  It  is  important  to  remark  that  the 
bankruptcy  of  the  shipper  or  the  consignee,  taking  place 
within  the  period  of  fifteen  days'  delay,  does  not  annul 
the  privilege;  it  is  thereby  strengthened,  on  the  con- 
trary, in  the  sense  that  the  assignee  of  the  bankruptcy 
will  from  that  time  become  the  legal  representative  of 
the  captain. 

If  the  privUkge  be  cancelled,  the  freighter  has  only  a 
personal  right  of  action  against  the  shipper,  limited  to 
one  year  after  the  termination  of  the  voyage. 

Article  309.  In  no  case  can  the  shipper  demand 
any  abatement  of  the  amoimt  of  freight. 


§  6. — Cancellation  of  the  Contract. 

The  contract  of  affreightment  may  be  dissolved  in  two 
ways — amicably,  or  by  reason  of  unavoidable  circum- 
stances, interdiction  of  commerce,  etc.  ' 

For  example,  we  have  above  explained  the  different 
cases  of  unavoidable  circumstances,  and  the  effects  they 
may  produce,  as  regards  the  payment  of  the  freight,  on 
the  contract  which  now  occupies  ua 
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CHAPTER  IX. 

(This  Chapter  corresponds  with  Chapters  XL  and  XTL  of  the  Text 
of  the  Law,)  * 

AVERAGE,  THROWING  OVERBOARD,  AND  CONTRIBUTION. 
GENERAL  PRINCIPLES. 

Article  397.    By  average  is  understood : — 

1.  All  extraordinary  expenses  incurred  on  account  of 
the  vessel  and  cargo,  jointly  or  separately; 

2.  All  damages  that  may  happen  to  the  ship  and  cargo 
after  the  loading  and  departure  until  the  return  and 
unloading. 

From  this  arises  the  important  distinction  in  questions 
of  insurance,  which  we  shall  examine  later  on,  between 
avaries-frais  (average  expenses),  and  avaries-dommages 
(average  damages)  or  material  damages* 

Article  398.  When  no  special  agreement  exists 
between  the  parties,  average  is  regulated  by  the  terms 
of  the  law. 

The  delays  and  ordinary  expenses  of  navigation,  such 
as  towage,  pilotage  in  entering  or  leaving  harbours  or 
rivers,  clearance  dues,  inspection  fees,  etc,  are  not  con- 
sidered in  principle  as  average.  These  expenses  would, 
however,  become  average  if  they  were  incurred  by  the 
captain  in  entering  a  port  to  escape  from  a  storm.  The 
cause  of  the  expense  will  show  whether  it  ought  to  be 
considered  as  an  ordinary  expense  or  as  an  average. 

*  We  have  thonght  it  expedient  to  alter  in  the  Commentary  the 
order  followed  in  the  Text  of  the  Law,  with  the  view  of  giving  to 
oar  explanations  a  more  logical  form. 

u2 
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A  distinction  is  also  made,  in  questions  of  insurance, 
between  particular  and  general  average.  This  distinc- 
tion is  important  from  the  point  of  view  of  what  is 
termed  d^laisaement  (abandonment),  and  as  regards  the 
responsibility  of  the  underwriter.  We  will  re-examine 
these  questions  in  the  section  treating  of  insurance. 

Article  399.  A  third  important  distinction  in  rela- 
tion to  average  results  from  the  consequences  involved 
as  regards  the  parties  liable  to  contribute  thereto.  With 
this  view  averages  are  divided  into — 

1.  Simple  or  particular  average ; 

2.  Common  or  general  average. 

Article  404.  Simple  or  particular  average  is  so 
termed  because  it  must  be  entirely  supported  by  the 
owner  of  the  thing  which  has  suffered  damage  or  occa- 
sioned the  expense,  and  therefore  only  affects  a  simply 
individual  interest ;  it  is  supported  and  defrayed  by  the 
owner  of  the  thing  which  has  suffered  the  damage. 

Common  or  general  average,  on  the  contrary,  must  be 
supported  by  the  whole  of  the  interests  involved,  that  is 
to  say,  by  all  the  things  exposed  to  the  risks  of  the  sea ; 
or,  as  it  may  be  otherwise  expressed,  it  is  supported  in 
common  by  all  parties  concerned.  It  then  becomes 
necessary  to  have  recourse  to  a  contribution  made  upon 
all  the  parties  interested,  and  in  order  to  determine  the 
proportion  to  be  contributed  by  each  of  such  parties,  a 
series  of  calculations  must  be  made,  which  is  termed  a 
statement  of  average. 

This  statement  is  made,  first,  as  between  shipper 
and  charterer,  and  afterwards,  if  the  ship  and  cargo 
be  insured,  as  between  shipper  and  underwriter,  and 
between  underwriter  and  charterer.  When  particular 
average  exists,  the  statement  is  only  made  as  between 
shipper  and  imderwriter,  or  between  underwriter  and 
owner. 

In  questions  of  general  average,  the  expression  is  often 
used  that  the  ship,  the  freight,  and  the  cargo  contribute 
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to  the  average.  By  this  is  meant  that  tlie  owners  of  the 
ship,  of  the  freight,  and  of  the  cargo  must  support  the 
damage. 


§  1. — COMMON  OR  GENERAX  AVERAGE. 

Article  400.  Four  conditions  are  indispensable  to 
general  average,  the  absence  of  any  one  of  which  suflSces 
to  render  the  average  particular. 

In  order  that  the  average  be  general,  it  is  necessary  : — 

1.  That  the  damage  or  expense  arise  from  the  voluntary 
act  of  man ; 

2.  That  such  voluntary  action  have  had  for  object  to 
save  the  ship  and  cargo  from  imminent  danger  of  loss ; 

3.  That  such  danger  has  equally  menaced  both  ship 
and  cargo ; 

4.  That  the  voluntary  sacrifice  made  has  been  attended 
with  beneficial  results,  that  is  to  say,  has  led  to  the 
preservation  of  the  ship  and  cargo. 

It  is  important,  as  we  have  said,  that  the  damage  or 
expense  be  caused  by  voluntary  action.  If,  therefore, 
the  damage  or  expense  has  occurred  from  a  casualty,  as 
for  instance,  if  the  goods  are  carried  away  by  a  gust  of 
wind,  or  washed  overboard,  or  if  a  mast  be  lost  by 
the  effects  of  a  storm,  particular  and  not  general  average 
will  exist.  It  wiU  be  otherwise  if  the  mast  was  cut 
away  intentionally  in  order  to  save  the  ship  and  cargo. 

Amongst  the  principal  cases  of  general  avei-age,  some 
are  provided  for  by  the  law ;  others,  however,  are  not  so. 
Three  categories  of  general  average  may  be  formed. 

General  average  may  consist : — 

1.  In  the  loss  or  damage  of  the  cargo ; 

2.  In  damage  caused  to  the  vessel,  sails,  rigging,  etc. ; 

3.  In  expenses  incurred  on  account  of  the  vessel  or 
cargo  for  the  common  welfare. 


Digitized  by 


Google 


294  code  of  commerce  (commentary). 

1.  Material  damage  to  the  cargo. — Articles  410, 
412,  and  413.    We  will  first  examine  the  casd  of  jettison. 

This  is  the  act  of  casting  into  the  sea  all  or  a  part  of 
the  cargo,  in  order  to  lighten  the  ship  and  thus  preserve 
it  from  the  tempest,  or  pursuit  of  an  enemy. 

Previous  to  the  execution  of  this  measure,  the  captain 
must  consult  with  the  parties  interested  in  the  cargo 
who  may  be  on  board,  and  with  the  principal  officers  of 
the  crew.  In  case  of  diflerence  of  opinion,  that  of  the 
captain  and  principal  officers  of  the  crew  is  followed. 
(Let  us  here  observe  that  in  point  of  fact  this  delibera- 
tion rarely  takes  place,  the  time  not  admitting  of  deli- 
beration but  necessitating  immediate  action.) 

A  report  of  the  deliberation  is  drawn  up,  specifying 
the  motives  of  the  throwing  overboard,  and  enumerating 
the  articles  thrown  overboard,  or  damaged.  It  is  signed 
by  the  persons  who  took  part  therein,  or  mentions  the 
motives  of  their  refusal  to  sign ;  it  is  transcribed  in  the 
ship's  log-book.  At  the  first  port  touched  at  the  cap- 
tain must,  within  twenty-four  hours  after  his  arrival, 
attest  the  statement  contained  in  the  deliberation. 

Article  411.  The  law  indicates  the  objects  which 
must  be  thrown  overboard  first,  commencing  by  those 
which  are  the  least  necessary,  the  heaviest,  and  of  least 
value ;  then  the  goods  of  the  upper  deck,  eta  But  this 
order  is  not  foDowed  rigorously. 

Article  414.  The  statement  of  loss  and  damage  is 
made  in  the  place  of  unloading  of  the  ship,  on  the  de- 
mand of  the  captain,  and  by  referees  appointed  for  the 
purpose. 

The  referees  are  nominated  by  the  Tribunal  of  Com- 
merce, if  the  unloading  takes  place  in  a  French  port ;  and 
in  places  where  there  is  no  Tribunal  of  Commerce,  by 
the  Justice  of  the  Peace. 

If  the  unloading  takes  place  in  a  foreign  port,  the 
ref  OHHS  are  nominated  by  the  French  Consul ;  and  where 
there  is  none,  by  the  magistrate  of  the  place. 
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The  referees  are  sworn  before  entering  upon  the 
exercise  of  their  functions. 

The  throwing  overboard  does  not  constitute  an 
abandonment  of  the  goods ;  if  found,  they  are  returned 
to  their  owner. 

Article  420.  Every  throwing  overboard  of  goods 
is  not  a  general  average.  To  constitute  this,  it  is  neces- 
sary that  the  goods  thrown  overboard  be  put  on  board 
with  the  knowledge  of  the  captain,  accompanied  by  a  bill 
of  lading,  and  not  laden  on  deck. 

Article  421.  The  effects  laden  on  the  deck  of  the 
vessel  contribute  if  saved. 

If  they  be  thrown  overboard  or  damaged  by  the  jetti- 
son, the  owner  is  not  admitted  to  make  a  demand  of 
contribution ;  his  only  remedy  is  against  the  master. 

Article  426.  If,  in  order  to  facilitate  the  throwing 
overboard,  the  vessel  has  been  damaged — ^laid  open,  for 
instance — general  average  exists. 

Article  427.  There  will  also  be  general  average  if 
with  the  object  of  lightening  the  vessel,  the  goods  have 
been  placed  in  lighters  and  have  perished,  or  if  they 
have  been  willingly  given  by  way  of  composition  or  on 
condition  of  repurchase. 

2.  Damages  occasioned  to  the  ship  or  its  gear. — 
Among  other  examples  of  this  may  be  mentioned : 
breakage  of  masts,  rending  or  carrying  away  of  sails, 
abandonment  of  anchors  and  chains  for  the  common 
welfare,  voluntary  running  aground,  etc 

3.  Extraordinary  expenses  incurred  for  the  com- 
mon WELFARE. — ^These  expenses  may  be :  the  wages  and 
food  of  the  sailors  wounded  in  defending  the  ship  against 
enemies  or  pirates ;  the  wages  and  food  of  the  sailors, 
during  the  detention  of  the  ship,  when  the  ship,  char- 
tered by  the  month,  is  stopped  by  order  of  a  sovereign 
power;  reparations  and  damages  voluntarily  submitted 
to  for  the  common  welfare ;  the  expenses  of  unloading 
in  order  to   lighten  the  vessel  and  enable  it  to  enter 
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a  harbour  or  a  river,  when  the  ship  is  compelled  to 
do  80  by  bad  weather  or  the  pursuit  of  an  enemy,  and 
also  the  expenses  of  leaving ;  or  again,  the  expenses  of 
getting  a  stranded  vessel  afloat  with  the  intention  of 
avoiding  her  total  loss  or  capture. 

The  nature  of  the  average  is  irrevocably  fixed  from  the 
moment  that  the  ship  and  cargo  conjointly  or  either  of 
them  separately  are  subjected  to  a  decision  taken  for  the 
common  welfare,  and  which  imposes  upon  them  a  sacri- 
fice, or  in  the  event  of  unavoidable  circumstances  which 
cause  damage  or  necessitate  expense;  general  average  can 
never  by  subsequent  events  degenerate  into  particular 
average,  nor  can  particular  average  become  general 
(Court  of  Cassation,  Srd  February,  1864.) 

When,  in  consequence  of  a  particular  average,  as  a 
leak,  the  vessel  and  cargo  are  placed  in  danger  by  the 
serious  nature  of  the  leak,  and  in  view  of  this  danger 
the  captain  and  crew  have  decided  to  put  into  port  in 
order  to  execute  the  repairs  necessary  for  the  continua- 
tion of  the  voyage,  such  repairs  will  be  particular 
average ;  but  the  expenses  of  putting  into  and  remaining 
in  port  will  be  general  average.  (Court  of  Cassation! 
16th  July,  1861.) 

AH  average  which  does  not  fulfil  the  conditions  we 
have  specified  above,  will  be  pai'ticular  average,  and  will 
as  such  be  entirely  supported  by  the  owner  of  the 
thing  which  has  sufibred  the  damage  or  occasioned  the 
expense. 

Article  403.  The  following  consequently  fall  under 
the  head  of  particular  average : — 

1.  Damage  occasioned  to  goods  by  their  inherent 
defects,  by  tempest,  capture,  shipwreck,  or  running 
aground; 

2.  The  expenses  incurred  in  saving  them ; 

3.  The  loss  of  the  cables,  anchors,  sails,  masts,  rigging, 
and  cordage,  caused  by  tempest  or  other  accident  of  the 
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The  expenses  resulting  from  putting  into  port  oc- 
casioned either  by  the  total  loss  of  these  articles,  by  the 
need  of  revictualling,  or  by  the  necessity  of  repairing  a 
leak; 

4.  The  food  and  pay  of  the  sailors  during  the  deten- 
tion, when  the  vessel  is  stopped  on  its  voyage  by  order 
of  a  sovereign  power,  and  during  the  repairs  which  are 
then  obliged  to  be  made,  if  the  ship  is  chartered  by  the 
voyage; 

5.  The  food  and  pay  of  the  sailors  during  quarantine, 
whether  the  vessel  be  chartered  by  the  voyage  or  the 
month ; 

And  generally,  the  expenses  incurred  and  the  damage 
suflTered  by  the  vessel  alone,  or  by  the  cargo  alone,  from 
the  loading  and  sailing  to  the  return  and  unloading. 
(Code  of  Conmierce,  Articles  300  and  408.) 

Article  405.  The  damage  occasioned  to  the  goods, 
through  the  captain  not  having  properly  closed  the 
hatchways,  moored  the  ship,  furnished  proper  hoistings, 
and  all  other  accidents  resulting  from  negligence  on  the 
part  of  the  captain  or  crew,  are  also  particular  average, 
to  be  supported  by  the  owners  of  the  goods,  but  for 
which  they  have  recourse  against  the  captain,  vessel, 
and  freight.  (Code  of  Commerce,  Articles  216,  221,  and 
435.) 

Article  406.  Coasting-pilotage,  towage,  pilotage  in 
entering  or  leaving  harbours  or  rivers,  clearance  fees, 
visits  of  inspection,  reports,  tonnage,  buoys,  lights, 
anchorage,  and  other  dues  of  navigation,  are  not  average, 
but  ordinary  expenses  chargeable  to  the  ship. 


§  2.— contribution  to  average. 

Article  408.  A  claim  for  general  average  is  not 
admissible  if  it  does  not  exceed  one  per  cent,  of  the 
combined  value  of  the  ship  and  cargo. 
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The  payment  of  average  is  made  by  means  of  a  con- 
tribution which  the  law  imposes  on  all  persons  who, 
owing  to  the  voluntary  sacrifice  made,  have  saved  some- 
thing from  the  maritime  disaster  which  has  caused  the. 
average. 

The  average  statement  is  the  determination  of  the 
proportion  in  which  the  contribution  to  average  is  made. 
In  order  to  draw  up  this  statement,  certain  proceedings 
are  indispensable,  Dispacheura,  or  average-staters,  no- 
minated by  the  proper  judges,  are  charged,  after  having 
been  sworn,  with  the  drawing  up  of  average  statements. 

An  average  statement  comprises  a  preliminary  state- 
ment and  tibree  divisions.  The  preamble  contains  the 
narrative  of  the  facts  in  consequence  of  which  the  general 
average  has  occurred,  and  which  prove  the  average  to 
be  general  and  not  particular.  The  first  part  specifies 
the  total  amount  of  damage  or  extraordinary  expenses 
incurred  for  the  common  welfare,  and  which  are  to  be 
apportioned  for  payment  by  the  parties  interested. 

The  second  part  determines  the  parties  who  are  liable 
to  contribute  proportionately. 

Lastly,  the  third  part  establishes  the  balance  between 
the  total  amounts  to  be  received  and  paid. 

Two  principles  govern  the  formation  of  the  list  of 
creditors  and  debtors : — 

1st.  Each  of  those  parties  whose  property  has  been 
sacrificed  for  the  common  welfare  must  be  placed  pe- 
cuniarily in  the  position  in  which  he  would  have  been  if 
the  sacrifice  had  been  made  with  regard  to  a  thing 
belonging  to  another  party ; 

2nd.  The  fitter-out  and  the  shipper  must  contribute  to 
the  average  in  proportion  to  the  advantage  they  have 
derived  from  the  voluntary  sacrifice. 
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Abticles  402  and  415.    I. — The  following  cx)MPOSE 

THE  HEADS  LT^DER  WHICH  CLAIMS  CAN  BE  MADE. 

1.  The  value  of  the  goods  thrown  overboard,  esti- 
mated according  to  the  prices  current  in  the  place  of 
unloading,  and  the  quality  of  which  is  proved  by  the 
bills  of  lading  and  the  invoices,  if  such  exist ;  the  goods, 
however,  for  which  no  bills  of  lading  or  acknowledgment 
of  the  captain  exists,  are  not  comprised  under  this  head,  if 
they  are  thrown  overboard ;  if  saved,  they  rank  as  goods 
liable  to  contribute.  It  is  the  same  with  regard  to 
objects  stowed  on  deck  contrary  to  the  provisions  of  the 
law,  excepting  the  recourse  which  the  owner  of  such 
goods  may  exercise  against  the  captain. 

2.  The  value  of  the  goods  lost  which  had  been  placed 
in  boats  on  the  entering  of  a  port  or  river,  in  order  to 
lighten  the  ship.     (Article  427.) 

Article  422.  3.  The  estimate  of  the  damage  done 
to  the  vessel  with  a  view  of  facilitating  the  throwing 
overboard,  or  in  order  to  take  out  the  goods. 

4.  The  estimate  of  the  damage  caused  to  the  other 
goods  by  the  throwing  overboard. 

II. — ^THE  following    compose    the    CLASS    OF    OBJECTS 

liable  to  contribute  to  average. 

Article  401.  1.  The  ship  and  freight  for  half  their 
value  at  the  place  of  unloading.  An  account  is  there- 
fore kept  of  the  weax  and  deterioration  caused  by  the 
voyage. 

Article  419.  2.  The  goods  saved,  excepting  the 
following,  which  although  saved,  do  not  contribute: 
munitions  of  war,  provisions,  the  clothes  of  the  crew, 
passengers'  baggage  (in  consequence  of  a  general  custom 
always  observed),  and  the  wages  of  the  sailors. 

Article  417.    3.  The  objects  cast  away.    The  owners 
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of  these  objects  must  not  be  placed  on  a  better  footing 
than  the  owners  of  the  goods  saved. 

Article  423.  If  the  throwing  overboard  does  not 
save  the  ship,  no  contribution  is  made.  • 

The  goods  saved  are  not  liable  for  the  payment 
of  those  which  may  have  been  thrown  overboard  or 
damaged. 

Article  424.  If  the  jettisoi^  save  the  ship,  but 
if  in  continuing  its  voyage  the  ship  be  afterwards 
wrecked,  the  goods  saved  contribute  as  regards  the 
throwing  overboard,  on  their  estimated  value  in  their 
actual  condition,  deduction  being  made  for  salvage  ex- 
penses. 

Article  425.  The  goods  thrown  overboard  do  not  in 
any  case  contribute  to  the  payment  of  damages  occurring 
since  the  thix)wiiig  overboard  to  the  goods  saved ;  and 
in  the  case  of  loss  or  unseaworthiness  of  the  ship,  the 
goods  do  not  conti'ibute  to  the  payment  of  the  loss  or 
damage  which  may  have  happened  to  the  vessel 

Article  418.  When  the  quality  of  the  goods  is  not 
the  same  as  that  specified  in  the  bill  of  lading,  the  law 
does  not  allow  the  author  of  the  fraud  to  benefit  in  any 
way  thereby,  but  compels  him  to  suffer  any  prejudice 
that  may  arise  in  consequence  of  his  own  fraudulent 
conduct.  Thus,  goods  of  a  superior  quality  to  that 
indicated  in  the  bill  of  lading  contribute  upon  their 
value,  if  saved,  but  if  lost  are  only  paid  for  according 
to  the  value  fixed  by  the  bill  of  lading,  and  vice  term 
when  the  quality  is  inferior  to  that  mentioned  in  the 
bill  of  lading. 

Article  416.  The  "claims,"  and  "contributors" 
liable  to  pay  the  same,  being  determined,  the  referees 
divide  the  amount  of  the  losses  proportionately,  that  is 
to  say,  at  so  much  per  cent,  upon  the  value  of  the 
objects  liable  to  contribute,  making  afterwards  the  proper 
distribution  in  favor  of  the  owners  of  the  objects  thrown 
overboard  or  damaged. 
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The  assessment  made  by  the  average-staters  is  ren- 
dered executory  in  France  by  the  Tribunal  of  Commerce, 
and  in  foreign  ports  by  the  French  Consul,  or  where 
there  is  none,  by  any  competent  authority  of  the 
place. 

Article  428.  The  captain  and  the  crew  have  a 
lien  on  the  goods  or  the  proceeds  thereof  for  the 
amount  of  the  contribution  due  either  to  them  or  to  the 
parties  whom  they  represent. 

Article  429.  If,  after  the  assessment,  the  goods 
thrown  away  are  recovered  by  the  owners,  they  are 
bound  to  return  to  the  captain  and  the  parties  interested 
what  they  may  have  received  in  the  contribution,  de- 
duction being  made  for  damages  caused  by  the  throwing 
overboard,  and  the  expenses  of  recovery. 

Article  409.  The  clause  in  a  policy  of  insurance, 
free  from  average,  exempts  the  insurers  from  all  average 
loss,  whether  general  or  particular,  except  in  cases  which 
authorise  an  abandonment;  and  in  such  instances  the 
insured  have  the  option  between  the  abandonment  and 
the  claim  for  average  loss. 


§  3. — COLLISION. 

The  collision  of  two  ships  happens  either  from  acci- 
dental circumstances,  or  in  consequence  of  the  wilfulness 
or  imprudence  of  the  persons  in  charge  of  one  or  both  of 
the  ships.  Special  regulations  have  been  made  relating 
thereto. 

Article  407.  If  the  occurrence  has  been  purely 
accidental,  the  damage  is  supported  absolutely  by  the 
vessel  which  has  sustained  it. 

The  collision  is  considered  as  purely  accidental,  and 
can  give  rise  to  no  claim  on  the  part  of  either  vessel, 
when  it  could  not  have  been  prevented  by  any  manoeuvre 
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or  precaution  from  the  moment  when  the  ships  first 
sighted  each  other.  (Court  of  Grenoble,  22nd  November, 
1872.) 

If  caused  by  the  fault  of  one  of  the  captains,  the 
damage  is  paid  by  such  captain ;  but  we  must  observe 
that  the  damage  to  be  repaired  in  such  a  case  is  only  the 
damage  which  is  the  direct  and  necessary  consequence  of 
the  accident ;  therefore,  the  captain  of  the  ship  fouling  is 
not  bound  to  repair  any  damage  which  may  be  only  an 
indirect  consequence  of  the  collision.  (Court  of  Cassation, 
12th  June,  1876.) 

The  damage  resulting  from  the  inactivity  of  the  vessel 
run  into,  during  the  time  of  repairs,  is  considered  the 
direct  and  immediate  consequence  of  the  collision. 
(Court  of  Rouen,  24!th  January,  1876.) 

When  the  collision  is  the  fault  of  the  captains  of  both 
the  vessels^  in  the  absence  of  any  decision  on  this  point 
each  captain  is  declared  responsible  in  proportion  to  the 
gravity  of  the  fault  imputable  to  him.  (Court  of  Cassa- 
tion, 16th  November,  1871.) 

In  case  of  doubt  as  to  the  causes  of  the  collision,  the 
damage  is  repaired  at  the  common  expense,  and  in  equal 
proportions,  by  the  ship  which  caused  and  that  which 
sustained  the  damage. 

In  the  two  latter  cases,  the  estimate  of  damage  is  made 
by  surveyors  appointed  for  the  purpose. 

The  underwriter  with  whom  the  person  insured  has 
abandoned  the  ship,  has  against  the  author  of  the  collision 
which  has  occasioned  the  loss  of  the  vessel,  a  direct  and 
personal  remedy  based  upon  the  provisions  of  Article 
1,382  of  the  Civil  Code.  Consequently,  such  under- 
writer can,  if  a  French  subject,  bring  an  action  against 
the  author  of  the  damage  in  a  French  court,  even  when 
such  author  is  a  foreigner,  and  the  vessel  insured  a 
foreign  vessel  belonging  to  a  foreigner.  (Court  of  Cassa- 
tion, 1 2th  August,  1872.) 
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CHAPTER  X. 

OF  INSURANCE. 

The  agreement  by  which  one  party  undertakes  towards 
another  an  obligation  to  indemnify  him  for  the  loss  or 
damage  which  may  occur  under  certain  circumstances, 
and  during  a  fixed  time,  to  certain  specified  things,  is 
generally  termed  Insurance. 

As  compensation  for  the  risk  he  runs,  the  underwriter 
generally  stipulates  for  a  certain  sum,  called  premium, 
which  the  person  insured  engages  to  pay  him,  whether 
the  things  insured  sustain  damage  or  not. 

It  may,  nevertheless,  happen  that  several  persons  asso- 
ciate themselves  in  order  to  reciprocally  guarantee  them- 
selves against  the  same  risks ;  in  this  case,  each  member 
of  the  association  being  at  the  same  time  insurer  and 
insured,  is  not  liable  to  pay  any  premium,  but  in  the 
event  of  accident  or  disaster  occurring,  he  contributes,  in 
proportion  to  the  amount  of  his  participation  in  the  asso- 
ciation, to  the  repairing  of  the  damage  suffered  by  the 
other  insured  parties.  This  is  what  is  called  muttaal 
inmrance. 

The  provisions  of  the  Code  of  Commerce  relating  to 
Maritime  Insurance,  alone  regulate  in  France  insurances 
of  all  kinds.  To  investigate  the  subject  of  maritime 
insurance  is  therefore  to  investigate  the  principles  of 
insurance  generally. 

We  wiU  examine  in  succession  with  reference  to  this 
contract : — 

1.  The  general  features  of  the  contract  of  marine  in- 
surance ; 

2.  The  form  of  the  contract ; 

3.  The  object  of  the  contract  and  the  different  modes 
of  insurance ; 
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4.  The  obligations  of  the  underwriter ; 

5.  The  obligations  of  the  party  insured ;  and  abandon- 
ment; 

6.  The  annulment  of  the  contract  of  insurance. 


§  1. — GENERAL  FEATURES  OF  THE  CONTRACT  OF  MARINE 
INSURANCE. 

The  contract  of  marine  insurance  is  a  contract  by 
which  a  person  engages  with  another  person  to  indemnify 
the  latter  from  the  loss  or  damage  which  certain  objects 
may  sustain  from  exposure  to  the  risks  of  the  sea,  in  con- 
sideration of  a  remuneration  called  a  "  premium." 

Insui*ance  is  a  contract  depending  on  uncertain  events, 
and  its  consequences,  as  regards  advantage  or  loss,  depend 
upon  a  contingency  which  may  or  may  not  arise. 

It  is,  on  the  part  of  the  party  insuring,  a  precautionary 
measure,  a  means  of  guaranteeing  himself  against  loss, 
but  never  of  ensuring  a  profit.  In  practice,  therefore, 
the  compensation  to  be  received  by  the  insured  is  never 
complete.  The  majority  of  policies  of  insurance,  in  fact, 
leave  a  certain  amount  of  risk  to  be  borne  by  the  party 
insured,  in  order  that  be  may  retain  his  interest  in  the 
preservation  of  the  ship  and  cargo. 

The  party  insuring  exercises  in  so  doing  a  precautionary 
measure,  and  therefore  the  sole  qualification  required  from 
him  is  that  of  legal  capacity. 

As  regards  the  underwriter,  the  contract  in  question  is 
a  speculation,  and  a  commercial  act  which  demands  on 
the  part  of  the  person  who  executes  it,  the  capacity  to 
render  himself  commercially  liable. 

From  the  fact  that  on  the  one  hand  the  contract  of 
insurance  presumes  certain  risks  against  which  the  party 
insured  wishes  to  protect  his  property,  and  on  the  other 
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hand,  that  the  insurance  is  only  a  contract  of  indemnity 
or  repairs,  and  that  it  can  never  be  a  source  of  profit  to 
the  party  insured ;  from  this  result  the  following  conse- 
quences, the  application  and  development  of  which  we 
shall  examine  infra. 

1.  As  the  insurance  must  not  partake  of  the  nature  of 
a  wager,  it  is  indispensable  that  there  exist  an  object 
insured  and  exposed  to  risk ;  it  is  for  the  person  insured 
to  prove  the  loading,  that  is  to  say,  to  establish  the  fact 
of  the  objects  having  been  put  on  board  the  ship. 

2.  The  insurance  cannot  be  entered  into  in  the  absence 
of  risk. 

3.  The  insurance  can  only  be  effected  upon  the  things 
which  are  exposed  to  loss,  and  not  upon  profits  expected 
to  be  realised. 

4.  The  insurance  may  be  effected  for  less  than  the 
value  of  the  things  insured,  but  not  for  more. 

5.  The  same  thing  cannot  be  the  object  of  several 
insurances  for  the  amount  of  its  integral  value. 

6.  Article  348.  Any  concealment  or  false  state- 
ments on  the  part  of  the  party  insured,  any  discrepancy 
between  the  contract  of  assurance  and  the  bill  of  lading 
which  would  tend  to  diminish  the  apparent  risk,  is  a 
ground  of  nullity,  good  faith  being  of  the  essence  of  the 
contract. 

Article  336.  In  the  case  of  fraud  in  the  valuation 
of  the  objects  insured,  or  substitution  or  falsification,  the 
underwriter  can  proceed  to  have  the  objects  verified 
and  valued  without  prejudice  to  other  remedies,  civil  or 
penal. 

Article  337.  Cargoes  shipped  in  the  ports  of  the 
Levant,  on  the  coast  of  Africa,  and  in  other  parts  of  the 
world,  for  Europe,  can  be  insured,  in  whatever  ship  they 
may  be  laden,  without  designating  the  ship  or  captain. 

The  goods  themselves  can  in  this  case  be  insured 
without  designating  their  nature  or  kind ;  but  the  policy 
must  indicate  the  person  to  whom  the  shipment  is  made 
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or  consigned,  unless  a  stipulation  to  the  contrary  exist 
therein. 

Article  339.  If  the  value  of  the  merchandise  is  not 
fixed  by  the  contract,  it  may  be  proved  by  the  invoices 
or  by  iiie  books ;  in  default  thereof,  its  value  is  estimated 
according  to  the  current  price  at  the  time  and  place  of 
loading,  including  in  such  price  all  duties  paid  and 
expenses  incurred  up  to  the  shipment  of  the  goods. 

Article  340.  If  the  insurance  is  made  on  the  return 
voyage  from  a  country  where  commerce  is  only  carried 
on  by  barter  or  exchange,  and  the  value  of  the  goods  is 
not  specified  by  the  policy,  it  will  be  calculated  in  pro- 
portion to  the  value  of  those  given  in  exchange,  reckon- 
ing the  expenses  of  transport. 

Article  338.  All  merchandise  whose  price  is  fixed 
in  the  contract  in  foreign  currency,  is  valued  at  the  price 
that  the  currency  specified  is  worth  in  French  money, 
according  to  the  rate  at  the  date  of  the  signature  of  the 
policy.  The  law  desires  by  this  provision  to  prevent  a 
merchant  who  may  have  effected  a  shipment  in  a  foreign 
coimtry  where  money  is  worth  less  than  in  France,  from 
realising,  in  case  of  disaster,  a  considerable  profit  by 
receiving  in  French  currency  an  indemnity  of  insurance 
equal  to  the  sum  specified  in  foreign  currency. 


§  2. — ^FORM  OF  the  contract. 

The  contract  of  insurance  must  be  drawn  up  in  writing, 
but  we  should  observe  that  a  written  document  is  only 
required  in  this  case  as  a  means  of  proof,  and  that  the  law 
in  making  this  provision  has  desired  to  exclude  oral  proof 
The  contract  might  therefore,  in  virtue  of  the  general 
principles  of  the  law,  be  proved  by  acknowledgment  and 
declaration  upon  oath. 

The  document  which  proves  the  insurance  is  called  a 
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policy  of  insurance.  In  the  event  of  the  parties  wishing 
to  complete  or  modify  the  original  clauses,  the  document 
which  contains  such  modifications  is  called  an  avenant. 

Article  332.  The  policy  may  be  drawn  up  either 
by  the  parties  themselves,  or  by  insurance  agents,  nota- 
ries, or  in  foreign  countries  by  the  chameliers  du  consulat. 

We  may  here  observe  that  according  to  a  generally 
accepted  custom,  insurances  are  rarely  effected  at  the 
present  day  otherwise  than  by  means  of  printed  forms 
of  policy ;  any  special  agreements  added  thereto  are  made 
in  writing. 

In  whatever  way  the  policy  is  drawn  up,  it  must  not 
contain  any  blcmks.     It  should  express — 

1.  The  date  of  the  day  of  signature,  mentioning  whether 
such  signature  was  executed  before  or  after  noon.  The 
date  serves  to  determine  whether  at  the  moment  of  in- 
suring, the  loss  or  safe  arrival  of  the  objects  insured  was 
known  to  the  underwriter  or  to  the  party  insuring,  and 
in  the  case  of  successive  insurances  executed  either  on 
the  same  or  different  days,  the  date  and  hour  of  the  day 
on  which  the  policy  was  signed  indicate  which  are  the 
last  policies  to  be  annulled ; 

2.  The  name  and  residence  of  the  person  who  effects 
the  insurance,  his  quality  of  owner  or  of  agent ; 

3.  The  name  and  description  of  the  ship,  and  the  name 
of  the  captain. 

4.  The  place  where  the  goods  have  been  or  are  to  be 
shipped,  the  port  for  which  the  vessel  has  sailed  or  is 
about  to  sail,  the  ports  or  places  in  which  it  should  dis- 
charge, or  at  which  it  may  touch ;  the  periods  at  which 
the  risks  commence  and  terminate ; 

5.  The  nature  of  the  goods  or  objects  which  are  to  be 
insured; 

6.  The  value,  or  estimate  of  the  value,  of  such  objects ; 

7.  The  sum  insured  and  the  premium  or  cost  of  the 
insurance ; 

8.  The  acceptance  by  the  parties  of  the  decision  of 

X  2 


Digitized  by 


Google 


808  CODE  OF  OOUHEBCE   (oOMMENTART). 

arbitrators  in  case  of  dispute,  if  this  has  been  agreed,  and 
generally,  all  the  other  conditions  to  which  the  parties 
have  agreed. 

Abticle  34L  K  the  contract  of  insurance  does  not 
fix  the  duration  of  the  risks,  they  commence,  as  regards 
the  ship,  its  rigging  and  gear,  from  the  day  on  which  the 
ship  sets  sail,  and  continue  until  the  day  when  it  arrives 
or  is  moored  in  the  port  of  its  destination. 

With  regard  to  the  cargo,  the  period  of  risk  runs  from 
the  day  it  is  shipped  on  board,  or  in  lighters  to  take  it 
on  boajrd,  and  continues  until  the  day  when  it  is  landed. 

There  is  nothing  to  prevent  the  policy  of  insuranco 
being  made  "  to  order ;"  that  is  to  say,  that  the  under- 
writer engages  to  pay  the  amoimt  of  the  value  insured 
to  the  person  who  presents  the  policy  transferred  by 
endorsement.  (Tribunal  Civil  of  the  Seine,  17th  Dec, 
1855.) 

The  policy  can  also  be  made  to  bearer.  (Court  of 
Paris,  15th  January,  18G1.)  It  has,  in  fact,  full  right 
to  this  character  when  the  insurance  is  made  on  account 
of  whom  it  may  concern.  This  clause  gives,  in  effect,  to 
every  holder  of  the  policy  the  right  to  demand  the  in- 
demnity due  in  case  of  loss,  if  he  is  the  holder  of  the  bill 
of  lading,  and  proves  that  the  goods  belonging  to  him 
have  been  really  shipped  on  board  the  vessel  named. 
(Tribunal  of  Havre,  18th  Jime,  1866 ;  Court  of  Rouen,  Wth 
August,  1876.)  In  every  case,  the  holder  or  the  transferee 
of  the  policy  must,  in  order  to  receive  payment,  fulfil 
all  the  obligations  resulting  from  the  contract 

Article  333.  The  same  policy  may  contain  several 
insurances,  in  the  event  of  either  the  merchandise 
insured,  the  rate  of  premium,  or  the  underwriters  being 
different. 

Policies  of  marine  insurance  signed  abroad  by  French 
subjects  are  governed,  as  to  their  form  and  the  statements 
they  must  contain,  by  the  law  of  the  country  in  which  the 
contract  is  made  (Tribunal  of  H&vre,  15th  May,  1843) ;  but 
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the  obligations  which  arise  therefrom  are  nevertheless 
regulated  by  the  law  of  the  country  to  which  the  ship 
belongs.     (Court  of  Cassation,  11th  February,  1862.) 


§  3.— OBJECT  OF  THE  CONTRACT  OF  INSURANCE. 

Everything  which  is  capable  of  becoming  the  subject 
of  a  commercial  transaction,  and  which  runs  the  risk  of 
loss,  damage,  or  deterioration,  wholly  or  partially,  by 
the  perils  of  the  sea,  may  be  the  subject  of  a  contract 
of  insurance;  but  such  contract  being,  as  we  have 
already  said,  a  contract  of  reparation  or  indemnity,  an 
insurance  can  only  be  effected  on  that  which  is  exposed 
to  the  risk  of  loss  or  damage. 

Article  334.  By  the  terms  of  Article  334  of  the 
Code  of  Commerce,  the  insurance  may  have  for  object : — 

The  hull  and  keel  of  the  ship,  whether  laden  or  un- 
laden, fitted  or  not,  alone  or  otherwise ; 

The  rigging  and  gear,  which  comprise  the  long-boat 
and  other  ship's  boats ; 

The  outfit,  that  is  to  say,  the  expenses  incurred  in 
order  to  put  the  ship  in  a  condition  to  go  to  sea,  repairs, 
expenses  of  clearance.  Customs*  dues,  advances  made  to 
the  crew,  munitions  of  war,  etc. ; 

The  victualling,  or  provisions  shipped  for  the  use  of 
the  crew : 

The  sums  lent  on  bottomry; 

The  cargo,  and  all  other  objects  or  goods  the  value  of 
which  can  be  estimated,  subject  to  the  risks  of  naviga- 
tion, as  jewels,  precious  metals,  etc. 

The  person  insuring  can  insure  the  premium,  that  is 
to  say,  the  cost  of  his  insurance,  and  even  the  premium 
of  the  premiimi.  Thus,  a  person  insuring  for  the  value 
of  100  F.,  in  consideration  of  10  per  cent,  premium, 
would  receive,  in  case  of  loss,  an  indemnity  of  100  F.,  but 
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would  lose  his  premium  of  10  F. ;  whereas  such  persoa 
may  insure  these  lOF.  with  a  second  underwriter,  and 
the  premium  he  would  pay  might  again  be  insured,  sa 
that  the  risk  of  loss  incurred  by  the  person  insuring  may 
be  reduced  indefinitely. 

In  practice,  the  person  insuring  insures  with  the 
underwriter  both  the  premium  and  the  premium  of  the 
premiums.  In  this  case  he  undertakes  to  pay  a  heavier 
premium  in  the  case  of  safe  arrival ;  and  the  underwriter 
on  the  other  hand  binds  himself,  in  the  contrary  event,, 
to  pay  the  entirety  of  the  amount  insured,  without 
reduction,  or  deduction  of  premium. 

Article  342.  The  underwriter  can  effect  reinsur- 
ances, either  for  the  whole  or  a  part,  with  other  under- 
writers with  whom  he  contracts  to  this  effect,  against 
the  risks  to  which  he  is  liable.  This  is  what  is  called 
reinsurance.  The  premium  paid  may  be  less  or  more 
than  that  of  the  original  insurance.  Such  reinsurance  ia 
nowise  concerns  the  person  insured,  whose  contract 
remains  the  same  as  it  was  made,  without  alteration  or 
substitution.  In  the  event  of  the  insolvency  of  the  un- 
derwriter directly  liable  to  him,  the  person  insured  has- 
no  claim  against  the  underwriter  who  has  reinsured,  nor 
lien  upon  the  amount  of  the  reinsurance  which  has  been 
effected.  (Tribunal  of  the  Seine,  8th  August,  1854.)  A 
reinsurance  can  only  be  effected  conditionally  on  the 
part  of  the  person  insured,  and  its  value  will  in  this  case 
depend  upon  the  result  of  the  original  insurance  (Court 
of  Cassation,  25th  April,  1865),  either  for  risks  which 
are  not  the  same  (Court  of  Paris,  13th  November,  1858), 
for  distinct  interests  (Court  of  Cassation,  26th  April,, 
1868),  or  for  different  periods  (Court  of  Bordeaux,  3rd 
March,  1852). 

Article  343.  The  increase  of  premium  which  in 
time  of  peace  may  have  been  stipulated  in  the  event 
of  war  happening,  and  the  rate  of  which  has  not  been, 
determined  by  the  contract  of  insurance,  is  decided  by 


Digitized  by 


Google 


MARINE  INSURANCE.  311 

the  Tribunals,  taking  into  consideration  the  risks^  con- 
ditions, and  stipulations  of  each  policy. 

Article  344.  In  the  case  of  loss  of  goods  insured 
and  shipped  on  account  of  the  captain  in  the  vessel 
which  he  commands,  the  captain  is  bound  to  prove  to 
the  underwriters  the  purchase  of  the  goods,  and  to  pro- 
duce the  bill  of  lading  signed  by  two  of  the  principal 
officers  of  the  crew. 

Article  345.  All  members  of  the  crew  and  all 
passengers  who  bring  from  a  foreign  country  goods  in- 
sured in  France,  are  bound  to  leave  a  bill  of  lading  at  the 
place  where  the  shipment  is  effected,  in  the  hands  of  the 
French  consul,  and  should  there  be  no  consul,  in  the 
hands  of  a  French  merchant  of  good  standing,  or  of  the 
chief  magistrate  of  the  place. 

Article  346.  If  the  underwriter  becomes  bankrupt 
before  the  expiration  of  the  risk,  the  person  insured  can 
demand  security,  or  the  cancelment  of  the  contract. 

The  underwriter  has  the  same  right  in  the  event  of 
insolvency  of  the  person  insured. 

In  order  to  determine  the  extent  and  scope  of  the 
insurance,  the  expressions  used  by  the  parties  must  be 
examined.  An  insurance  effected  upon  the  hull  of  the 
ship,  or  upon  the  hull  and  keel,  or  upon  the  ship,  would 
not  include  the  objects  put  on  board  the  ship,  and  which 
are  designated  by  the  technical  terms  of  cargo  and  ship- 
ments. 

From  this  arises  the  distinction  which  is  always  made 
between  insurance  on  the  "  hull "  and  insurance  on  the 
"cargo." 

Article  347.  From  the  principle  that  insurance  can 
only  be  effected  upon  the  things  which  are  exposed  to 
risk, of  loss  or  damage,  and  not  upon  the  profits  expected 
to  be  realised,  the  law  has  deduced  this  consequence,  that 
the  insurance  cannot  have  for  object : 

The  freight  to  be  received  upon  the  goods  on  board 
the  ship ;  that  is  to  say,  the  freight  of  which  the  pay- 
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ment  is  contingent  upon  the  safe  arrival  at  the  place  of 
destination.  The  freight  paid  in  advance  may,  on  the 
contrary,  be  insured ; 

The  expected  profit  upon  the  goods ;  that  is  to  say,  the 
benefit  which  the  shipper  counts  upon  realising  firom 
the  sale  of  the  goods  upon  the  arrival  of  the  ship ;  and 
the  wages  of  the  seamen,  if  only  on  the  ground  of 
interesting  them  in  the  welfare  of  the  ship ; 

The  sums  borrowed  on  bottomry ;  for  they  are  not  at 
the  risk  of  the  borrower.  We  must  bear  in  mind  as 
regards  this,  that  the  sums  lent  may  be  the  object  of  an 
insurance; 

The  maritime  profits  of  the  sum  lent  on  bottonuy. 
We  shall  see  later,  when  we  examine  the  subject  of 
bottomry  loans,  what  is  understood  by  maritime  profits 
in  relation  hereto ; 

Objects  the  importation  or  exportation  of  which  is 
prohibited  in  France. 

Notwithstanding  these  precautions,  underwriters  in- 
sure things  forbidden  by  the  law  to  be  insured.  Thus, 
two  means  are  habitually  employed  in  French  ports  to 
elude  the  interdiction  of  the  insurance  of  freight : 

1.  An  engagement  of  freight  is  obtained  from  the 
shipper,  payable  in  advance,  or  in  any  event,  even  in 
that  of  the  loss  of  the  vessel,  and  of  the  goods.  The 
freight  thus  becomes  a  freight  payable  in  any  event; 
the  shipper  can  very  regularly  and  legally  effect  an 
insurance  which  covers  the  expense  he  will  incur.  The 
fitter-out  then  accounts  to  the  shipper  for  the  expense  of 
this  insurance,  the  object  of  which  is  to  place  him  in  the 
same  position  as  if  he  had  insured  the  freight  to  be 
earned,  or  already  paid. 

2.  In  a  more  simple  manner,  the  owner  of  the  .ship 
treats  directly  with  the  underwriter,  and  insures  the 
freight  to  be  earned;  they  agree  between  themselves 
that,  in  the  event  of  dispute,  they  will  submit  their 
difference   to    arbitration.     The  Tribunal,  not  having 
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power  to  intervene^  cannot  annul  the  insurance  and 
enforce  the  law. 

The  only  guarantee  for  the  fulfilment  of  contracts  of 
this  kind  is  the  good  faith  of  the  parties^  and  such 
policies  are  consequently  termed  policies  of  honor ;  but 
it  must  be  said^  to  the  credit  of  commerce,  that  these 
policies  are  almost  always  faithfully  carried  out. 

As  to  the  prohibition  to  insure  an  expected  profit, 
custom  has  rendered  it  equally  inefiective,  by  systemati- 
cally adding  to  the  value  of  the  things  insured  from  10 
per  cent,  to  15  per  cent.,  according  to  the  place. 


§  4. — DIFFERENT  MODES  OF  INSURANCE. 

Article  335.  An  insurance  may  be  effected  on  the 
ship  and  all  its  accessories,  or  only  on  a  part  either  of  the 
ship  or  of  what  it  contains,  conjointly  or  separately. 

Unless  an  express  reservation  be  made,  the  insurance 
of  a  sea-going  vessel  is  considered  to  include  all  its 
accessories,  such  as  the  rigging,,  stores  and  provisions. 

1£  the  vessel  in  question  be  a  fishing-boat,  the  in- 
surance comprises  all  that  is  necessary  to  the  outfit,  the 
harpoons,  lances,  cables,  casks,  boilers,  etc.  But  it  will 
suffice  that  a  clearly  manifested  intention  on  the  part  of 
the  parties  exists,  in  order  that  each  of  the  objects  may 
be  insured  separately. 

The  insurance  out  and  home,  on  victualling,  outfit 
and  outlay,  estimated  vailk  au  jion  vaille,  that  is  to  say, 
whether  the  value  be  more  or  less,  includes  not  only  the 
provisions  consumed  during  the  course  of  the  voyage, 
but  also  the  expenses  of  fitting-out,  advances  to  the 
crew,  etc. 

In  general,  and  unless  a  stipulation  to  the  contrary 
exist,  the  insurance  on  the  vessel  does  not  affect  the 
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cargo.  The  insurance  of  the  cargo  or  lading  comprises 
the  entire  interest  of  the  person  insured  in  all  that  is  on 
board,  and  even  certain  portions  belonging  to  the  ship- 
pers personally,  independently  of  the  share  which  they 
may  have  in  the  bulk  of  the  cargo,  and  which  is  desig- 
nated by  the  name  oipacotilk,  or  venture. 

The  insurance  made  upon  the  hull  ejid/acult^s  extends 
to  the  ship  and  cargo;  but  it  is  important  to  make  a  dis- 
tinction as  to  whether  the  insurance  has  been  made  con- 
jointly or  separately. 

In  the  first  case,  and  in  the  event  of  the  ship  and 
cargo  being  lost,  the  person  insured  will  be  paid  the 
whole  of  the  indemnity  agreed  by  the  underwriter;  it 
matters  little  that  the  things  exposed  to  risk  have  in 
reality  only  comprised  a  part  of  the  ship,  or  of  the  goods, 
provided,  of  course,  that  such  things  be  of  equal  or 
superior  value  to  the  amoimt  of  the  insurance  effected. 

In  the  second  case,  on  the  contrary,  whatever  may  be 
the  value  of  the  single  object  exposed  to  risk,  the  person 
insured  will  only  receive  the  indemnity  agreed  upon  as 
regards  such  object. 

When  the  insurance  is  effected  for  a  specified  sum  on 
the  hull  and  factiltSs,  without  mentioning  the  sums  ap- 
portioned to  the  ship  and  to  the  cargo  respectively,  it 
is  divided  between  the  ship  and  the  cargo  in  proportion 
to  their  respective  value. 

An  insurance  may  also  be  effected  either  upon  the 
hull  or  upon  the  facult^s  separately,  but  such  insurance 
does  not  confer  upon  the  person  insured  the  right  to 
apply  at  discretion  the  risks  of  the  underwriter  to  the 
huU  or  to  the  facuU^s,  as  the  case  may  be.  The  in- 
surance must  be  applied  upon  the  amount  of  risk  in- 
curred by  the  person  insured  on  one  or  other  of  the 
objects,  and  even  jointly  on  both,  if  the  amount  of  such 
risk  is  equal  on  each  object. 

An  insurance  may  be  effected  upon  goods,  in  whatever 
ship  they  may  be  laden,  and    consequently,  without 
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designation  of  the  captain  or  ship.  It  is  definitive,  and 
its  risks  eonmience  from  the  moment  the  goods  have 
been  shipped,  subject  to  the  conditions  specified  in  the 
contract,  without  a  renewed  expression  of  the  intention 
of  the  contracting  parties  being  necessary.  (Court  of  Aix, 
16th  May,  1870.) 

In  this  kind  of  insurance  it  is  usual  to  stipulate  a 
sufficient  period  of  time,  either  to  allow  the  risk  to  run 
off,  or  to  receive  authentic  intelligence  respecting  the 
objects  which  constitute  the  subject  of  the  insurance.  It 
is  understood  that  the  person  insured  will  impart  to  the 
underwriter  all  information  received  concerning  the  ob- 
jects insured.   (Court  of  Bordeaux,  loth  November,  1876.) 

The  insurance  becomes  void  and  of  no  effect  if  the 
person  insured,  having  agreed  to  furnish  to  the  under- 
writer particulars  of  the  goods  insured  within  forty-eight 
hours  of  the  reception  of  the  invoices  and  bills  of  lading 
thereof,  fails  to  fulfil  this  condition  of  the  policy.  (Court 
of  Cassation,  26th  April,  1866.) 

The  insurance  is  termed  "  floating  "  when  it  relates  to 
all  goods  of  such  or  such  description  which  may  be 
shipped  during  a  certain  space  of  time,  in  a  given  port, 
and  for  a  specified  destination. 

It  is  termed  on  "floating  risks"  when  the  ship  is  on  a 
voyage  and  its  fate  is  unknown;  this  insurance  covers, 
all  events  which  may  have  already  occurred  at  the 
time  of  the  signature  of  the  policy,  if  such  risks  were 
unknown  to  the  parties  concerned. 

In  the  same  manner,  insurance  may  be  effected  upon 
"  good  or  bad  news,"  when  information  is  expected  as  to 
the  result  of  a  voyage  or  shipment. 

An  insurance  will  be  equally  valid  if  contracted  with 
the  proviso  that  the  insurance  shall  hold  good,  what- 
ever may  be  the  events,  fortunate  or  unfortunate,  which 
shall  have  actually  occurred  at  the  time  of  the  signature 
of  the  contract ;  provided,  nevertheless,  that  they  were 
then  unknown  to  the  parties  contracting. 
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Sometimes  the  insurance  is  made  ''for  account  of 
whom  it  may  concern,"  or  "  for  account  of  correspond- 
ents f  but  this  is  only  understood  to  relate  to  corres- 
pondents established  in  another  place,  and  never  to 
merchants  residing  in  the  same  place.  (Court  of  HS.vre, 
28th  November,  1864.) 

Article  335.  Insurances  may  be  effected  in  time 
of  peace  or  in  time  of  war,  and  not  only  during  one  or 
the  other  of  these  conditions,  but  also  as  a  precautionary 
measure  in  view  of  events  which  may  arise. 

Lastly,  the  parties  may  agree  that  the  insurance  shall 
take  place  for  the  outward  and  homeward  voyage,  or 
for  either  of  them  respectively;  for  the  entire  voyage 
or  for  a  limited  time ;  for  all  voyages  or  transports  by 
sea,  rivers,  and  navigable  canals. 

When  the  going  and  returning  constitute  one  voyage 
the  insurance  is  called  prime  liie,  or  out  and  home. 
When  they  constitute  two  distinct  contracts  the  under- 
writer is  not  answerable  for  any  risks  which  may  arise 
during  the  stay  at  the  port  of  destination  until  the  de- 
parture for  the  port  of  return. 

The  insurance  is  made  d  terrne ;  viz.,  for  a  determinate 
period,  when  the  vessel  is  at  liberty  to  make  one  or 
several  voyages  or  only  a  part  of  a  voyage,  during  the 
time. 


§  5. — OBLIGATIONS  OF  THE  UNDERWRITER. 

Article  350.  The  underwriter  is  bound  to  indem- 
nify the  person  insured  against  all  loss  and  damage  occa- 
fiioned  by  the  events  in  relation  to  which  he  has  engaged 
bis  responsibility. 

The  following  are  at  the  risk  of  the  underwriter : — 
All  loss  and  damage  which  may  happen  to  the  objects 
insured,  by  storm,  shipwreck,  stranding,  accidental  foul- 
ing, forced  change  of  route,  of  voyage,  or  of  ship,  by 
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jettison,  fire,  capture,  pillage,  arrest  by  order  of  a  sove- 
reign power,  declaration  of  war,  reprisals,  and  generally 
by  all  other  perils  of  the  seas. 

By  dangers  or  perils  of  the  seas  are  meant  all  events 
happening  at  sea  by  accident  or  unavoidable  circum- 
stances. 

The  rules  laid  down  by  Article  360  may  be  modified, 
extended,  or  restricted  by  the  agreements  of  the  parties. 
The  law  only  provides  for  cases  in  which  the  parties 
have  not  expressed  their  intentions,  and  leaves  them 
entirely  free  so  to  do. 

Article  360.  If  goods  are  shipped  for  an  amount 
equal  to  that  of  the  sums  insured,  in  the  case  of  loss  of 
part,  it  will  be  paid  for  by  all  the  underwriters  of  such 
goods,  in  proportion  to  the  amounts  they  have  under- 
written. 

Article  361.  If  the  insurance  is  effected  proportion- 
ately upon  goods  which  are  to  be  laden  on  board  several 
ships  named,  the  sum  insured  upon  each  being  specified, 
and  if  the  entire  shipment  is  put  on  board  one  ship  only, 
or  a  lesser  number  than  is  mentioned  in  the-  contract,  the 
underwriter  is  only  liable  for  the  sum  which  he  has 
written  on  the  vessel  or  vessels  which  have  received  the 
cargo,  notwithstanding  the  loss  of  all  the  vessels  named ; 
and  he  is  entitled,  in  addition,  to  one-half  per  cent,  of 
the  sums  the  insurance  of  which  becomes  annulled. 

Article  362.  K  the  captain  has  the  liberty  of 
touching  at  different  ports  in  order  to  complete  or  ex- 
change his  cargo,  the  imderwriter  does  not  incur  any 
risk  as  regards  the  goods  insured,  until  they  are  on  board, 
unless  an  agreement  to  the  contrary  exists. 

Article  363.  If  the  insurance  is  made  for  a  limited 
time,  the  underwriter  is  freed  from  liability  after  the 
expiration  of  such  time,  and  the  person  insured  must 
effect  a  fresh  insurance. 

Article  364.  The  underwriter  is  freed  from  re- 
sponsibility, and  the  premium  becomes  due  to  him,  if  the 
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person  insured  sends  the  ship  to  a  place  at  a  greater 
distance  than  that  specified  by  the  contract,  although  on 
the  same  route. 

The  insurance  retains  its  entire  effect  if  the  voyage  is 
shortened. 

Articles  351,  352, 353,  and  354.  The  underwriter  is 
not  answerable  for  loss  or  damage  caused  by  the  act  of  the 
party  insured.  A  contrary  stipulation  would  be  null,  as 
being  contrary  to  public  policy.  Nor  for  damages  caused 
by  the  acts  or  fault  of  the  owners,  charterers,  or  shippers. 
Nor  (unless  there  be  a  stipulation  to  the  contrary)  for 
fraud  or  breach  of  trust  on  the  part  of  the  captain  or  crew, 
termed  "  barratry  of  the  master."  A  stipulation,  indeed, 
to  the  contrary  may  be  made,  but  the  responsibility  of 
the  underwriter  does  not,  in  this  case,  extend  to  all  even- 
tualities, and  especially  does  not  cover,  in  the  French 
policies  in  usage  at  Paris,  Nantes,  Bordeaux,  and  Mar- 
seilles, acts  of  fraud  or  breach  of  faith  on  the  part  of 
the  captain.  Thus,  it  does  not,  in  these  policies,  extend 
to  eventualities  arising  from  blockade,  running,  smug- 
gling, or  prohibited  or  clandestine  commerce.  The  fore- 
going, with  regard  to  these  policies,  applies  unless  the 
captain  has  been  changed  without  the  consent  of  the  owner 
or  his  representative,  and  replaced  by  a  person  other  than 
the  chief  officer  of  the  ship.  In  the  latter  case  only  will 
the  underwriter  be  responsible  for  acts  of  fraud.  Nor  for 
waste,  diminution,  or  loss  which  may  happen  from  in- 
herent defects  of  the  goods.  Nor  for  the  ordinary  ex- 
penses of  navigation,  such  as  pilotage,  tonnage,  harbour 
pilotage,  or  any  kind  of  dues  or  duties  imposed  upon 
the  ship  and  merchandise. 

It  is  not  always  easy  to  determine  whether  the  average 
for  which  the  underwriter  is  liable  results  from  the  in- 
herent defects  of  the  goods  or  is  occasioned  by  the  perils 
of  the  sea ;  often  both  facts  combine  to  cause  the  loss 
of  the  thing  insured.  It  has  been  laid  down  that  the 
breaking  of  one  of  the  pieces  of  the  engine  of  a  steam 
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vessel  does  not  constitute  an  inherent  defect,  but  must 
be  attributed  to  the  hazards  of  the  seas,  when  it  has 
occurred  after  several  days  of  difficult  navigation  with 
contrary  winds,  and  at  a  moment  when  the  engine  was 
being  worked  at  extra  pressure  in  order  to  reach  the 
land.  (Tribunal  of  Marseilles,  10th  March,  1865  ;  Court 
of  Aix,  8th  May,  1867,  and  12th  May,  1869.) 

Such  breakage,  on  the  contrary,  must  be  attributed  to 
inherent  defect,  when  it  occurs  after  several  hours'  sail- 
ing on  a  calm  sea,  although  the  surveyors  who  examined 
the  broken  piece  had  declared  that  they  did  not  perceive 
any  flaw.    (Tribunal  of  Marseilles,  29th  August,  1866.) 

It  is  for  the  underwriter  to  prove  the  inherent  defect 
when  the  person  insured  can  present  a  certificate  of  the 
inspection  of  the  ship.  This  certificate  establishes  in 
favor  of  the  vessel  a  presumption  of  good  condition  and 
seaworthiness.  The  absence  thereof  gives  rise  to  the 
presumption  of  unseaworthiness. 

Let  us  remark  that  the  presumption  of  seaworthiness, 
resulting  from  the  report  of  inspection,  ceases  to  exist  if, 
during  the  voyage,  the  vessel  puts  in  for  repairs,  and  is 
not  inspected  before  its  departure.  In  such  a  case,  the 
loss  occurring  after  the  departure  of  the  vessel  from  the 
port  of  call,  may  be  attributed  to  the  bad  condition  of 
the  ship.     (Tribunal  of  Nantes,  26th  June,  1875.) 

Article  355.  Merchandise,  subject,  from  its  nature, 
to  special  deterioration  or  diminution,  such  as  com  or 
salt,  or  goods  liable  to  leakage,  must  be  mentioned  in 
the  policy  of  insurance ;  in  the  event  of  such  mention 
not  having  been  made,  the  underwriters  are  not  held 
responsible  for  damage  or  loss  which  may  happen  to 
such  merchandise;  imless,  however,  the  party  insured 
ignored,  at  the  time  of  signing  the  policy,  the  nature 
of  the  shipment. 

Articles  408  and  409.  The  agreement  of  the 
parties  can  exonerate  the  underwriter  from  all  or  a  part 
of  the  damage  sufiered  by  the  party  insured ;  thus,  the 
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clause  free  of  average  entirely  liberates  the  underwriter 
from  all  average,  either  general  or  particular,  except  in 
the  cases  which  allow  of  abandonment  The  party  in- 
sured has  then  the  option  between  abandonment  or 
settlement  by  average.  Even  in  the  absence  of  any 
agreement  there  is  an  immunity  which  the  law  has 
provided.  No  claim  for  average  is  admissible,  if  the 
general  average  does  not  exceed  one  per  cent,  of  the 
combined  value  of  the  ship  and  cai^o,  and  if  the  par- 
ticular average  does  not  also  exceed  one  per  cent,  of  the 
thing  damaged.  Practically,  this  immunity  is  three  per 
cent,  of  the  sum  insured  for  particular  average,  and  in 
distinction  from  the  custom  which  prevails  in  England, 
this  immunity  is  deducted  from  the  amount  of  the  expense 
which  may  exceed  it.  In  matters  of  insurance  on  cargo 
the  immunity  is  heavier.  It  varies  according  to  the 
nature  of  the  goods  from  three  to  fifteen  per  cent.  The 
immunity  does  not  exist  as  regards  the  insurance  of  cer- 
tain objects,  such  as  specie,  precious  metals,  etc. 

In  general,  the  length  of  duration  of  the  risks  of  the 
underwriter  is  regulated  by  the  policy.  Thus  the 
policies  actually  in  use  in  Paris,  Nantes,  Bordeaux,  and 
Marseilles,  make  the  risks  of  the  insurance  by  voyage  run 
from  the  moment  the  ship  has  commenced  to  take  in 
cargo  or  has  weighed  anchor,  and  cease  fifteen  days  after 
it  has  been  anchored  or  moored  at  the  place  of  its 
destination,  provided  it  has  not  received  on  board  goods 
for  another  voyage  before  the  expiration  of  the  fifteen 
days,  in  which  case  the  risks  cease  immediately. 

Policies  of  HAvre  and  Rouen  contain  the  clause  "  free 
at  the  place  of  entire  discharge,"  the  effect  of  which  is 
to  extend  the  risks  to  the  transport  from  the  quay  to  the 
ship  and  from  the  ship  to  the  quay. 
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§  6. — ^LIABILITIES  OF  THE  PERSON  INSURED. 
OF  ABANDONMENT. 

Two  cases  are  to  be  distinguished:  A.  The  party 
insured  may  have  contracted  on  his  own  account. 
B.  He  may  have  contracted  as  agent. 

A.  When  the  person  insured  has  contracted  on  his 
own  account. 

1.  The  insured  party's  first  duty  is  to  pay  the 
premium. 

Article  349.  The  premium  is  nevertheless  not  due 
if,  before  the  departure  of  the  vessel,  the  voyage  is  broken 
off,  even  by  the  act  of  the  party  insured ;  the  underwriter 
is  paid,  in  this  event,  as  indemnity,  one  half  per  cent,  of 
the  sum  insured. 

Article  356.  A  certain  reduction  of  the  premium 
takes  place  when,  the  insurance  having  been  made  out  and 
home,  the  ship  after  having  arrived  at  its  first  destination 
does  not  take  any  return  cargo,  or  takes  an  incomplete  one. 
In  this  case,  the  insurer  only  receives,  as  indemnity,  two- 
thirds  of  the  stipulated  premium,  imless  an  agreement 
has  been  made  to  the  contrary. 

By  the  terms  of  Article  191,  the  payment  of  the 
premium  due  for  the  return  voyage  is  guaranteed  by  a 
privilege. 

2.  The  person  insured  must  not  make  false  declara- 
tions of  a  nature  to  affect  the  opinion  that  may  be  formed 
of  the  risks  or  the  subject  of  the  insurance. 

3.  He  must,  in  case  of  loss,  do  his  utmost  to  lessen  the 
consequences  thereof ;  for  instance,  he  must  assist  in  the 
recovery  of  the  shipwrecked  goods. 

4.  Lastly,  the  party  insured  must,  with  the  view  of 
receiving  the  indemnity  which  the  underwriter  has  bound 
himself  to  pay,  furnish  various  proofs,  viz.,  that  the  thing 
insured  has  been  exposed  to  the  perils  of  the  sea  (which  is 
termed,  as  regards  insurance  upon  cargo,  making  "  proof  of 
the  shipment "),  that  the  loss  has  actually  taken  place,  that 
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is  to  say,  that  a  casualty  at  sea  has  occurred  which  has 
damaged  or  destroyed  the  thing  insured,  and  that  pre- 
judice has  been  caused  to  the  party  insured,  or  in  other 
terms,  that  the  party  insured  had  an  interest  in  the  object 
insured. 

In  principle,  the  contract  of  insurance  can  only  be 
maintained  when  the  risks  actually  existed  at  the  moment 
of  signing  the  policy.  Nevertheless,  if  an  insurance  has 
been  contracted  honestly  and  bond  Jide,  after  the  loss  or 
safe  arrival  of  the  objects  insured,  it  is  valid. 

The  nullity  of  the  insurance  is  thus  contingent  upon 
proof  that  the  parties  were  respectively  aware,  the  under- 
writer of  the  safe  arrival  of  the  things  insured,  or  the 
party  insured  that  they  had  perished  or  been  damaged,  as 
the  case  may  be. 

Article  366.  With  regard  to  this  the  law  has  estab- 
lished a  presumption  by  which  the  knowledge  of  the 
events  just  cited  is  considered  as  an  accepted  fact  if 
reckoning  three  quarters  of  a  myriamStre  (or  about  four 
and  a  half  miles)  per  hour  it  is  proved  that  the  news  of  the 
loss  or  arrival  could  have  reached  the  place  of  the  signa- 
ture of  the  contract.  Thus,  according  to  the  law,  news 
travels  at  the  rate  of  a  league  and  a  half  per  hour ;  hence 
the  name  given  to  this  legal  maxim  "  the  league  and  a 
half  per  hour." 

In  practice,  underwriters  substitute  for  this  presumption 
the  following :  The  underwriters  and  parties  insured  are 
always  supposed  to  have  received  direct  information  of 
all  news  concerning  the  ship  insured  which  may  have 
arrived  at  the  places  where  they  are  respectively  and 
actually,  even  if  addressed  to  third  parties  unknown  to 
them,  by  means  of  newspapers,  letters,  telegrams,  or  in 
any  other  manner. 

Article  367.  In  order  to  avoid  the  consequences  of 
this  presumption,  it  is  very  frequently  the  custom  to 
insert  in  the  policy  a  clause  by  the  tenns  of  which  the 
insurance  is  made  ''ongoodorbadnewa"   In  this  case  tbe 
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contract  is  annulled  only  in  the  event  of  it  being  proved  that 
the  underwriter  was  aware  of  the  arrival,  or  the  insured 
party  of  the  loss,  before  the  signature  of  the  contract. 

Article  368.  If  this  proof  is  made  against  the  party 
insured,  he  is  bound  to  pay  to  the  underwriter  a  double 
premium,  and  if  made  against  the  underwriter,  the  latter 
pays  to  the  insured  party  a  sum  double  that  of  the  pre- 
mium, without  prejudice,  as  a  matter  of  course,  to  the 
infliction  of  punishment  by  fine  or  imprisonment  upon 
either  underwriter  or  person  insured  as  the  case  may  be. 

B.  When  the  insured  party  has  contracted  as  agent, 
we  have  said  that  the  insurance  is  termed  "  on  account." 
The  agent  is  then  termed  (as  a  commercial  abbreviation) 
the  "  agent  for  account.** 

The  frequency  of  these  insurances  arises  from  various 
causes.  The  fitter-out  may  not  be  known,  the  under- 
writers may  be  disinclined  to  insure  him ;  or,  again,  and 
which  is  more  often  the  case,  the  fitter-out  does  not  wish 
to  make  known  to  other  parties  the  voyage  projected. 

The  agent,  although  he  declares  to  insure  for  account 
of  a  third  party,  personally  engages  himself;  he  is 
directly  bound  towards  the  underwriter,  who  has  only 
contracted  with  him,  and  does  not  know  his  principid. 
He  is  the  real  party  insured,  and  is  as  such  liable  to  all 
the  obligations  resulting  from  the  policy  of  insurance. 

Sometimes,  but  rarely,  the  agent  discloses  at  once  the 
name  of  the  person  for  whom  he  contracts,  but  more  often 
he  declares  that  he  contracts  on  account  of  whom  it  may 
concern.  In  this  case  the  name  of  the  person  insured  is 
only  made  known  after  the  occurrence  of  the  disaster. 

The  underwriter  pays  the  indemnity,  in  case  of  dis- 
aster, to  the  person  who  proves  that  he  has  given  the 
order  to  insure,  and  who  is  technically  termed  the  par 
ordre. 

Of  ABANDONMENT.  The  Occurrences  which  involve  the 
responsibility  of  the  underwriter  may  be  either  cases  of 
total  or  partial  loss. 
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In  the  event  of  total  loss,  the  party  insured  has  the 
option  of  abandonment,  that  is  to  say,  of  abandoning 
the  thing  insured  and  receiving  pajrment  in  full  of 
the  amount  insured  thereupon,  or  of  claiming  by  an 
action  of  average  an  indemnity  proportionate  to  the  loss 
or  damage  suffered.  In  case  of  partial  loss,  the  party 
insured  can  only  exercise  his  right  to  an  action  of 
average. 

Moreover,  in  case  of  total  loss,  the  clause  "  free  of  aver- 
age "  does  not  free  the  underwriter  from  liability,  and  the 
party  insured  can  choose  between  abandonment  and  an 
action  of  average.  It  is  otherwise  in  cases  of  partial 
loss,  in  which  this  clause  frees  the  imderwriter  from  all 
responsibility. 

Having  already  examined  the  question  of  average,  we 
have  only  now  to  deal  with  that  of  abandonment. 

Abandonment  must  not  be  confounded  with  the 
abandoning  of  the  ship  and  freight  which  the  owner 
of  the  vessel  may  make  in  order  to  free  himself  from  the 
obligations  which  the  captain  has  contracted  for  the 
necessities  of  the  voyage,  and  which  only  takes  place  in 
regard  to  maritime  bonds.  It  is  the  act  by  which  the 
person  insured  abandons  his  right  over  the  thing  insured 
to  the  underwriter,  on  condition  of  the  latter  paying  him 
in  full  the  sum  stipulated,  or  the  value  of  the  thing  insured. 

This  option  of  abandonment  has  been  recognised  with 
the  view  of  avoiding  law  suits,  difficulties  as  to  the 
nature  and  value  of  the  things  saved  from  the  disaster, 
and  also  in  order  that,  should  the  fate  of  the  ship  be 
unknown,  the  insured  party  may  not  have  to  wait 
indefinitely  for  the  payment  of  the  indemnity  to  which 
he  is  entitled. 

By  the  fact  that  the  abandonment  is  left  to  the 
discretion  of  the  person  insured,  who  can  always  at  his 
option  elect  to  bring  an  action  of  average,  it  is  an 
obligation  very  burdensome  to  the  imderwriter ;  as  the 
person  insured  will  only  abandon  in  cases  in  which  it  is 
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to  his  evident  interest  so  to  do.  Consequently,  the  law 
primarily,  and  the  underwriters  in  the  next  place,  have 
taken  care  to  limit  the  cases  of  total  loss. 

Articles  369  and  375.  The  casualties  which  may, 
-according  to  the  law,  give  rise  to  abandonment,  are  seven 
in  number,  two  of  which  are  eventualities  of  war.  They 
are: — 

Capture; 

Arrest  by  order  of  a  sovereign  power  ; 

Shipwreck  ; 

Running  aground,  with  damage; 

Unseaworthiness  caused  by  the  perils  of  the  sea  ; 

Loss  OR  DETERIORATION  OF  THE  THINGS  INSURED,  pro- 
vided that  such  loss  or  deterioration  amount  to  at  least 
three-fourths ; 

The  absence  of  news  after  six  months  or  one  year 
SINCE  the  departure,  according  to  whether  the  voyage 
is  an  ordinary  or  long  one. 

Article  37L  All  other  damages  are  considered 
averages,  and  are  regulated  between  the  underwriters 
and  parties  insured  according  to  their  respective 
interests. 

Article  373.  (Thus  modified  by  the  Law  of  3rd  May, 
1862.)  Notice  of  abandonment  must  be  given  to  the 
underwriters  within  six  months  from  the  day  of  the  re- 
ceipt of  information  of  the  loss  which  may  have  occurred 
at  a  port  in  Europe,  or  in  the  Mediterranean  ports  of  Asia 
and  Africa ;  or  again,  in  case  of  capture,  from  the  receipt 
of  information  of  the  carrying  of  the  vessel  into  a  port 
situate  on  the  before-mentioned  coasts ; 

Within  one  year  after  the  receipt  of  information, 
-either  of  the  loss  of  the  vessel,  or  of  its  capture  having 
taken  place  in  Africa  on  this  side  of  the  Cape  of  Qood 
Hope,  or  in  America  on  this  side  of  Cape  Horn ; 

Within  eighteen  months  after  the  receipt  of  in- 
formation of  loss  or  capture  in  any  other  part  of  the 
world. 
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After  the  expiration  of  these  periods,  the  parties 
insured  have  no  longer  the  power  of  abandonment 

Article  376.  In  the  case  of  an  insurance  for  a 
limited  period,  after  the  expiration  of  the  periods  pre- 
scribed above,  either  for  ordinary  or  long  voyages,  the 
loss  of  the  vessel  is  presumed  to  have  happened  within 
the  time  agreed  by  the  insurance. 

Article  377.  Long  voyages  are  considered  to  be 
those  to  the  East  or  West  Indies,  the  Pacific  Ocean,. 
Canada,  Newfoundland,  Greenland,  and  all  other  coasts 
or  islands  of  North  or  South  America,  the  Azores,  Canary 
Islands,  Madeira,  and  all  the  coasts  and  countries  situated 
on  the  Ocean,  beyond  the  Straits  of  Gibraltar  or  of 
Sunda. 

The  form  of  policy  in  force  in  Paris,  Marseilles, 
Bordeaux,  and  Nantes  sets  forth  that  abandonment  can. 
only  take  place  in  the  case  of  disappearance  or  total 
destruction  of  the  vessel,  of  unseaworUiiness  caused  by 
the  perils  of  the  sea,  and  in  default  of  news.  In  this 
case  abandonment  can  be  made  after  six  months  for 
all  coasting  voyages  (from  cape  to  cape,  or  port  to  port)  ; 
after  eight  months  for  all  voyages  of  long  duration  on 
this  side  Cape  Horn  and  the  Cape  of  Good  Hope ;  after 
twelve  months  for  all  voyages  beyond  the  said  Capes. 
These  periods  are  reckoned  from  the  place  of  destination 
of  the  last  voyage  undertaken,  and  from  the  date  of  the 
last  news  received.  They  are  reduced  by  a  fourth  for 
steam  vessels. 

With  regard  to  the  loss  or  deterioration  of  three- 
fourths,  the  law  on  insurance  lays  down  that  if  the 
total  ainount  required  to  repair  the  damages  of  a  ship 
(premiums  of  "  grasse"  and  other  accessory  costs  not 
included,  and  after  deduction  of  the  value  of  old  sheath- 
ing and  other  parts  of  the  wreck)  exceeds  three-fourtha 
of  the  agreed  value,  and  if,  in  consequence,  the  ship  is. 
condemned,  it  is  reputed  unseaworthy  as  regards  the  un- 
derwriters, and  may  be  abandoned  to  them. 
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Article  389.  If  the  ship,  having  been  properly 
repaired,  has  arrived  at  its  destination,  abandonment 
is  not  admissible,  although  the  cost  of  the  repairs  has 
exceeded  three-fourths.  But  the  abandonment  of  a  ship 
may  take  place  on  account  of  unseaworthiness,  although 
the  ship,  after  running  aground,  had  been  got  off  and 
brought  into  port.  This  case  cannot  be  likened  to  that 
in  which  the  ship,  after  being  extricated  and  repaired, 
has  been  able  to  continue  its  voyage  to  the  port  of  dis- 
charge.   (Court  of  Cassation,  5th  July,  1848.) 

Article  394.  Besides  the  case  of  default  of  news,  or 
the  inability  of  the  captain,  when  his  vessel  can  no  longer 
keep  the  sea,  to  find  another  ship  to  transport  the  goods 
to  the  port  of  destination,  the  abandonment  can  also  take 
place,  in  matters  of  insurances,  on  "facult^s"  in  the  case 
of  sale  ordered  elsewhere  than  at  the  places  of  depar- 
ture and  of  destination  on  account  of  material  damage 
caused  to  the  goods  saved  from  the  wreck,  running 
aground,  collision,  or  fire,  and  in  all  the  other  cases  of  un- 
seaworthiness of  the  ship  by  shipwreck  or  otherwise,  if, 
after  a  period  which  may  vary  from  two  to  six  months, 
the  goods  have  not  been  placed  in  the  possession  of  the 
consignees,  or  persons  insured,  or  if  the  reshipment  on 
board  another  vessel  has  not  been  commenced  within 
the  same  period. 

Article  390.  If  the  vessel  has  been  declared  unsea- 
worthy,  the  person  having  insured  the  cargo  is  bound  to 
notify  the  fact  within  three  days  from  the  receipt  of 
the  information. 

Articles  391,  392,  and  393.  In  order  to  avoid  the 
abandonment  of  the  goods  insured,  the  law  requires  the 
captain  whose  vessel  is  declared  unseaworthy  to  endea- 
vour to  procure  another  ship  for  their  transport;  if  he 
then  arrives  at  the  port  of  discharge,  the  underwriter 
remains  liable  for  the  risks  until  the  arrival  and  dis- 
charge of  the  goods;  he  is  responsible,  moreover,  for  the 
average,  expenses  of  unloading,  warehousing,  etc.,  to  the 
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extent  of  the  sum  insured.  In  default  of  the  captain's 
finding  another  vessel,  abandonment  is  permitted. 

Article  374.  The  person  insured  must  notify  to 
the  underwriter,  within  three  days  after  the  accident, 
the  news  he  receives;  in  addition,  the  law  lays  down 
certain  provisions  intended  to  protect  the  underwriter 
from  the  effects  of  abandonment.  Thus,  in  the  cose  of 
shipwreck,  or  stranding  with  breakage,  the  person  insured 
must  aid  in  the  recovery  of  the  shipwrecked  goods. 

Articles  388,  395,  and  396.  In  the  case  of  arrest 
by  order  of  a  sovereign  power  the  person  insured  must 
use  all  diligence  in  obtaining  the  withdrawal  of  the  arrest. 

In  case  of  capture,  he  should  repurchase  the  goods,  and 
notify  to  the  underwriter  the  arrangement  made.  The 
latter  can,  at  his  option,  accept  such  arrangement  for 
his  own  account,  or  refuse  it ;  in  which  latter  case  he 
will  pay  the  sum  insured,  without  having  the  right  to 
make  any  claim  upon  the  goods  repurchased. 

Article  38L  In  case  of  shipwreck  or  stranding  with 
breakage,  the  person  insured  should,  without  prejudice 
to  the  exercise  in  proper  time  and  place  of  his  right  of 
abandonment,  do  his  utmost  to  recover  the  goods.  On 
his  affirmation,  the  expenses  of  recovery  are  paid  him  to 
the  extent  of  the  value  of  the  goods  recovered. 

Article  382.  If  the  date  of  payment  is  not  fixed  by 
the  contract,  the  underwriter  is  bound  to  pay  the  in- 
surance within  three  months  after  the  notification  of 
abandonment. 

Articles  383  and  384.  Forms  and  coNDinoNS  of 
ABANDONMENT. — The  person  insured  who  wishes  to  aban- 
don, notifies  his  intention  to  the  underwriter,  requiring 
him  to  accept  the  abandonment  and  to  pay  the  amount 
of  the  insurance.  Before  taking  proceedings  for  pay- 
ment, the  person  insured  must  serve  upon  the  underwriter 
the  documents  proving  the  shipment  and  the  loss  of  the 
goods.  The  imderwriter  is  allowed  to  plead  in  disproof 
of  the  facts  mentioned  in  the  declaration  of  the  ]>arty 
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insured ;  but  this  liberty  to  plead  does  not  suspend  the 
obligation  of  the  underwriter  to  previously  pay  to  the 
insured  party  the  amount  of  the  insurance,  subject  to 
the  latter  giving  security.  The  liability,  in  such  case,  of 
a  surety  terminates  after  four  years,  if  no  proceedings 
have  been  taken  in  the  meantime. 

Articles  372  and  386.  The  abandonment  cannot 
be  partial  or  conditional. 

It  only  extends  to  the  goods  which  are  the  object  of 
the  insurance  and  risk.  But  the  freight  of  the  goods 
saved  must  be  included  in  the  abandonment  of  the 
ship,  even  when  it  may  have  been  paid  in  advance,  and 
also  belongs  to  the  underwriter,  without  prejudice  to 
the  rights  of  the  lenders  upon  bottomry,  those  of  the 
sailors  for  their  wages,  and  the  expenses  and  costs  of  the 
voyage. 

Article  370.  The  abandonment  cannot  be  made 
before  the  voyage  commences,  and  it  must  be  com- 
menced, under  penalty  of  nullity,  within  the  delay  fixed 
by  the  law  or  by  the  policy  of  insurance. 

Article  378.  The  limitation  being  in  favor  of  the 
person  insured,  he  need  not  avail  himself  of  it,  but  may 
make  the  abandonment  in  the  same  deed  by  which  he 
signifies  the  news  of  the  disaster  to  the  underwriter. 

Article  387.  Nevertheless,  in  the  case  of  arrest  by 
order  of  a  sovereign  power,  or  of  unseaworthiness,  he  is 
obliged  to  make  the  abandonment  within  the  period  of 
six  months  or  a  year,  according  to  whether  the  arrest 
took  place  in  European  waters  or  more  distant  seas. 

Article  379.  In  making  the  abandonment,  the  per- 
son insured  is  bound  to  declare  aU  the  insurances  he  has 
made  or  caused  to  be  made,  even  those  which  he  has 
ordered,  and  the  money  he  has  borrowed  on  bottomry  on 
the  vessel  or  on  the  goods,  in  default  of  which  the  term 
for  payment,  which  should  commence  to  run  from  the 
day  of  abandonment,  will  be  suspended  imtil  the  day 
on  which  he  may  make  the  said  declaration,  without 
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there  being  any  corresponding  extension  of  the  tenn 
fixed  for  entering  the  action  of  abandonment. 

Abticle  380.  In  case  of  fraudulent  declaration,  the 
person  insured  is  deprived  of  the  benefit  of  the  insurance, 
and  is  bound  to  pay  whatever  sums  he  may  have  bor- 
rowed, notwithstanding  the  loss  or  capture  of  the 
vessel. 

Effects  of  Abandonment. — If  the  Abandonment  be 
accepted  and  judicially  declared  valid  its  effects  are : — 

Article  385.  1.  To  irrevocably  transfer  the  owner- 
ship of  the  goods  insured,  from  the  date  of  abandonment, 
without. the  underwriter  being  able  upon  the  plea  of  the 
return  of  the  ship,  to  refuse  payment  of  the  sum  insured, 

2.  To  render  the  underwriter  liable  to  pay  the  in- 
demnity due,  within  three  months  from  the  notification  of 
tthe  abandonment,  if  no  date  of  payment  has  been  fixed 
by  the  contract. 

Let  us  observe  that  the  underwriter  will  do  well  to 
ascertain  before  paying  whether  the  vessel  is  mortgaged  ; 
should  he  omit  to  take  this  precaution,  he  may  be 
compelled  to  pay  a  second  time.  In  fact,  we  have  seen 
that  the  indemnity  of  insurance  in  case  of  loss  or  unsea- 
worthiness of  the  ship  is  subject  to  the  amount  of  the 
insurance,  and  that  the  inscription  of  the  mortgage  i& 
equivalent  to  an  opposition  in  the  hands  of  the  under- 
writer. The  latter  should,  therefore,  pay  only  on  presen- 
tation of  a  certificate  cancelling  the  inscription  delivered 
by  the  Receiver  of  Customs. 

OF  "Bistourne,"  OR  cancelling  of  the  contract  of 
insurance. 

The  contract  of  insurance  may  be  void,  and  in  this 
case  it  is  of  no  effect.  This  happens  whenever  a  con- 
dition essential  to  its  validity  is  wanting. 

Each  party  may  avail  himself  of  this  nullity,  either  by 
a  direct  action  demanding  the  annulment  of  the  contract 
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of  insurance,  or  by  exception  and  in  defence  to  the  action 
brought  against  him  by  his  adversary.  But  although 
valid,  that  is  to  say  not  void  "ab  initio,"  the  contract 
may  be  rescinded  or  susceptible  of  rescission  on  the 
demand  of  one  of  the  parties.  This  is  termed  *' riatounie," 
and  may  result : — 

1.  From  the  non-performance  of  the  agreements  entered 
into  by  the  parties,  as  for  instance,  if  the  person  insuring 
does  not  pay  the  stipulated  premium ;  if  he  modifies  the 
conditions  of  the  voyage  by  changing  its  course,  desti- 
nation, the  ship,  etc.,  etc. ; 

2.  From  the  absence  of  risk. 

Articles  359  and  365*  A.  The  complete  absence  of 
risk  involves  the  rescission  of  the  contract  in  three 
different  ways : — 

When  the  goods  upon  which  the  insurance  is  effected 
had  already  been  previously  insured ; 

When  at  the  time  of  the  signature  of  the  contract  the 
objects  insured  were  lost  or  had  arrived  at  their  destina- 
tion, and  the  parties  might  have  been  aware  of  such  loss 
or  arrival ;  or 

When  the  projected  voyage  has  been  interrupted. 

Article  357.  B.  The  partial  absence  of  risk  entails 
only  a  partial  "  ristourm"  when  the  whole  of  the  things 
specified  in  the  policy  have  not  been  shipped,  or  when 
they  have  been  lessened  in  the  course  of  the  voyage 
by  authorised  partial  unloading,  or  lastly,  when  an 
exaggerated  value  has  been  given  to  the  things  insured. 
The  contract  of  insurance  is  null  as  regards  the  person 
alone  insured,  if  it  is  proved  that  there  has  been  fraud  or 
deception  on  his  part. 

Article  358.  K  there  has  neither  been  fraud  nor  de- 
ception, the  contract  is  valid  to  the  value  of  the  things 
insured,  according  to  the  estimate  made  or  agreed  upon. 
In  case  of  loss,  the  underwriters  are  severally  bound  to 
contribute  in  proportion  to  the  sums  insured  by  them. 
They  do  not  receive  the  premium  on  this  excess  of  value^ 
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but  only  the  indemnity  of  one-half  per  cent.  (Code, 
360,  401.) 

Partial  "riatoume"  also  takes  place  when  the  insur- 
ance having  been  made  d  prime  liie,  the  homeward  risk 
does  not  take  place. 

3.  By  concealment  or  false  declaration  on  the  part  of 
the  person  insured. 

The  contract  of  insurance  is  eminently  one  of  good 
faith ;  each  of  the  parties  is  bound  to  conceal  nothing 
from  the  other  of  what  is  within  his  knowledge  in  rela- 
tion to  the  things  insured.  Such  concealment  would  be 
a  deception  whidi  would  vitiate  the  agreement. 

Article  348.  Any  concealment  or  false  declaration 
•on  the  part  of  the  person  insured,  any  discrepancy 
between  the  contract  of  insurance  and  the  bill  of  lading 
which  apparently  diminishes  the  estimate  of  the  risk 
or  changes  its  objects,  annuls  the  insurance,  even  in  the 
case  in  which  it  does  not  affect  the  damage  or  loss  of  the 
article  insured. 

Concealment  can  only  apply  to  facts  known  to  the 
party  insured  and  not  declared  by  him.  Ignorance  on 
his  part  is  always  assumed,  as  is  also  his  good  faith. 
{Court  of  Appeal  of  Aix,  1878.) 
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CHAPTER  XL 

{This  Chapter  oonesponds  to  Chapt&r  IX.  of  the  "  Code  de 
Commerce") 

Of  contracts  for  extra  risk,  or  bottomry  bonds. 
(Contrats  d  la  groaae). 


GENERAL  PRINCIPLES. 

The  "contrai  d  la  grease"  is  a  contract  by  which  a 
lender,  termed  " donneur  d  la  grosBe"  advances  to  a  person 
a  certain  sum  upon  the  following  conditions :  If  the  ship 
is  wrecked,  the  debtor  will  be  released,  but  if  it  arrives 
safe  in  port,  the  debtor  will  owe,  in  addition  to  the  capital 
lent,  a  heavy  interest  thereon.  This  interest  is  termed 
Maritime  or  Bottomry  and  Respondentia  interest. 

This  contract  is  called  "d  groaee  aventure"  or  "d  la 
groase*'  because  the  lender,  by  the  risk  he  runs,  incurs 
the  chance  of  losing  the  whole  sum  lent. 

The  ''  contrat  d  la  grasse  "  is  in  many  respects  analogous 
to  that  of  insurance ;  the  rules  of  the  former  are  derived 
from  those  of  the  latter. 

As  we  shall  see,  the  lender  on  bottomry  and  respon- 
dentia acts  as  insurer,  and  the  borrower  as  insured. 

We  shall  successively  examine  in  relation  to  this 
contract — 

1.  The  essential  elements  constituting  it ; 

2.  The  powers  of  the  borrower ; 

3.  The  forms  of  the  contract ; 

4.  Its  effects. 

§  1.  Essential  elements  of  the  contract. — The 
contract  of  bottomry  is  a  unilateral  contract,  or  binding 
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on  one  of  the  parties  only,  contingent  upon  certain  con- 
ditions and  dependent  upon  an  uncertain  event. 

It  is  essential  to  the  validity  of  this  contract  that 
there  be — 

1.  A  loan  made ; 

2.  A  thing  subject  to  the  loan ; 

3.  A  risk  incurred  ; 

4.  Maritime  interest. 

1.  A  LOAN  MADE. — ^This  uccd  not  necessarily  be  a  sum 
of  money,  but  may  consist  of  provisions,  goods,  etc. 

2.  A  THING  SUBJECT  TO  THE  LOAN.— Wc  find  here  the 
same  restrictions  as  in  questions  of  insurance.  Thus,  the 
loan  cannot  be  a  source  of  profit  to  the  borrower ;  he 
must  not,  as  a  consequence  of  the  loan,  be  placed  in  as 
good  a  position  in  the  case  of  loss  as  in  that  of  safe 
arrival. 

As  a  general  rule  the  contract  of  bottomry  can  be  made 
on  all  things  the  value  of  which  can  be  estimated  in 
money,  but  it  is  necessary  to  take  this  rule  in  conjunction 
with  the  two  preceding  ones. 

Article  316.  Bottomry  and  respondentia  bonds  must 
not  exceed  in  amoimt  the  value  of  the  thing  pledged.  If 
this  happens  through  the  bad  faith  of  the  borrower  the 
contract  is  null ;  the  sum  lent  must  be  returned  notwith- 
standing, but  maritime  interest  is  not  due  (Article 
317).  If,  on  the  contrary,  the  borrower  acted  wiUi  good 
faith  the  bond  is  simply  reduced.  It  is  only  valid  as 
bottomry  or  respondentia  up  to  the  value  of  the  thing 
pledged,  and  is  considered  as  an  ordinary  loan  for  the 
excess. 

Articles  318,  319. — ^As  in  questions  of  insurance,  all 
loans  on  freight  to  be  earned  or  on  profit  expected  to  be 
made  on  goods,  are  prohibited,  and  may  be  annulled.  In 
like  manner,  no  maritime  loan  of  this  kind  can  be  made 
to  the  sailors  or  seamen  on  their  wages  or  interest  in  the 
voyage. 

Article  315.    According  to  the  terms  of  Article  318 
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of  the  Code  of  Commerce,  "  contrata  d  la  grosse  "  may  be 
effected  on  the  hull  and  keel  of  the  ship,  on  the  fittings 
and  implements,  on  the  outfit  and  stores,  or  on  the  cargo 
or  "facuUSs:* 

The  loan  may  be  effected  on  the  ship  and  cargo  severally 
or  jointly,  or  on  a  determinate  part  of  one  or  the  other. 
In  general,  the  loan  made  on  the  hull  and  keel  affects  the 
rigging,  outfit,  and  stores. 

Articles  324,  326.-3.  Eisks. — ^The  risks  of  the  sea 
which  the  lender  takes  are  precisely  the  same  as  those 
insured  by  imderwriters.  In  consequence,  though  the 
lender  takes  all  the  risks  of  accident  which  may  result 
in  a  loss,  whether  total  or  partial,  of  the  thing  affected 
by  the  bond,  he  is  nevertheless  protected  against  all 
but  marine  accidents.  His  liability  therefore  does  not 
extend  either  to  risks  on  land,  such  as  pillage  of  the  goods, 
or  to  damages  arising  from  the  inherent  defects  of  the 
thing  itself,  such  as  the  bad  state  of  the  ship  or  the 
defective  quality  of  the  goods,  or  to  damages  arising  from 
the  acts  of  the  borrower  or  his  agents. 

In  like  manner  the  lender  is  released  from  all  risks  if 
the  ship  makes  another  voyage  than  that  for  which  the 
loan  was  made,  or  if  the  goods  have  been  put  on  board 
another  ship,  imless  it  has  been  done  by  order  of  a 
superior  power. 

Article  328.  Except  in  the  case  of  special  agree- 
ment, the  risks  with  respect  to  the  ship,  rigging,  fittings, 
stores,  etc.,  run  from  the  day  on  which  the  ship  sailed  to 
the  day  it  anchors  or  moors  at  the  port  or  place 
of  destination;  and  with  regard  to  the  merchandise, 
from  the  day  they  are  put  on  board,  or  in  barges  for 
the  purpose  of  putting  them  on  board,  to  the  day  they 
are  landed. 

When  the  loan  takes  place  during  the  voyage,  the 
risks  run  from  the  date  of  the  agreement. 

4.  Maritime  Interest.  —  Maritime  interest,  as  it  is 
termed,  is  heavier  than  insurance  rates,  and  is  not  fixed 
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by  the  law.  It  is  for  the  lender  to  determine  the  rate  of 
interest,  as  he  may  think  fit,  after  taking  into  considera- 
tion the  extent  of  the  risks  involved. 

Maritime  interest  is  generally  fixed  at  so  much  per 
cent,  upon  the  sum  lent. 

When  the  ship  arrives  safe  and  sound  at  the  port  of 
destination,  the  payment  is  due  at  the  date  fixed  by  the 
contract.  The  interest  fixed  by  the  maritime  bond 
ceases  to  run  from  the  day  of  the  arrival  of  the  vessel, 
and  is  then  replaced  by  legal  interesi  Interest  on  Bot- 
tomry and  Respondentia  bonds  cannot  be  insured ;  neither 
can  the  sum  borrowed.  The  sum  lent,  h6wever,  may  be 
insured. 

§  2. — Capacity  of  the  borrower.— Forms  of  the 
Contract. — Bottomry  and  Respondentia  bonds  being 
commercial  transactions,  it  is  necessary  that  both  borrower 
and  lender  have  legal  capacity  to  transact  business. 

Moreover,  it  is  necessary  on  the  part  of  the  borrower 
that  he  be  owner  of  the' thing  which  he  pledges,  or  have 
authority  firom  the  owner  to  pledge  the  same. 

The  natural  and  ordinary  effect  of  the  loan  is  to  confer 
a  preferential  claim  or  lien  on  the  object  pledged,  and 
the  very  nature  of  a  lien  implies  the  possible  transfer  of 
the  ownership  of  the  article  subject  thereto. 

From  the  principle  that  it  is  only  the  owner  of  the 
thing  who  can  pledge  it,  it  results  that  in  the  place 
where  the  owner  or  his  agent  resides,  the  captain  cannot 
execute  a  bottomry  or  respondentia  bond  without  the 
authority  or  mediation  of  the  owner. 

Article  331.  If  he  did,  the  lender  would  only  have 
a  lien  on  the  portion  belonging  to  the  captain. 

But  it  is  admitted  that  this  is  only  the  case  when 
bad  faith  exists  on  the  part  of  the  lender. 

Article  322.  In  like  manner  the  owners  would  be 
legally  bound  if  they  had  failed  to  furnish  their  contingent 
for  the  re-fitting  and  victualling  necessary  to  put  the  ship 
in  a  fit  state,  within  twenty-four  hours  of  the  summons 
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made  upon  them,  and  if  the  captain  had  borrowed  on 
their  shares  in  the  ship. 

In  accordance  with  the  principle  we  have  laid  down, 
the  law  admits  three  exceptions  : — 

1.  In  the  case  of  joint-ownership  of  the  vessel,  the 
majority,  representing  more  than  one-half  of  the  vessel, 
may  borrow  upon  the  shares  belonging  to  the  minority  ; 

2.  In  any  other  place  than  that  in  which  the  owners 
reside,  the  captain  represents  them,  and  may  legally 
borrow; 

3.  If,  in  the  course  of  the  voyage,  repairs  become  re- 
quisite, and  necessitate  a  loan  on  bottomry,  the  captain 
may  borrow,  with  the  authority  of  a  competent  Court. 

In  the  two  latter  cases,  the  owners  have  the  option 
of  abandonment. 

§  3. — Form  of  the  contract.  Article  31L  The 
contract  of  bottomry  must  be  drawn  up  in  writing ;  but 
it  is  generally  admitted  that  a  written  document  is  not 
essential,  so  that  in  default  thereof  evidence  upon  oath 
may  establish  the  existence  of  the  contract. 

The  contract  may  be  in  the  form  of  an  acte  notarii  or 
som  mngs  priv^s. 

It  sets  forth  the  amount  of  the  loan  and  the  rate 
stipulated  for  maritime  interest;  the  objects  upon 
which  the  loan  is  effected ;  the  names  of  the  ship  and  of 
the  captain ;  those  of  the  lender  and  of  the  borrower ; 
if  the  loan  is  made  for  a  voyage,  the  nature  and  dura- 
tion thereof;  and  the  date  fixed  for  repayment  of  the 
loan.  If  no  such  date  be  fixed,  the  repayment  must  be 
effected  upon  the  arrival  of  the  vessel. 

Article  313.  The  contract  of  bottomiy  is  generally 
made  "  to  order,"  and  drawn  up  in  the  form  of  a  promis- 
sory note.  In  this  case,  the  negotiation  of  the  document 
is  productive  of  the  same  effects  as  that  of  other  docu- 
ments to  order. 

Article  314.  Nevertheless,  the  guarantee  of  pay- 
ment, by  endorsement  or  otherwise,  does  not  extend  to 
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ihe  maritime  interest,  unless  this  be  expressly  stipu- 
lated. 

The  contract  of  bottomry  must  be  dated;  but  it  is 
not  necessary  to  mention  (as  is  the  case  in  questions  of 
insurance)  whether  the  execution  thereof  takes  place 
before  or  after  noon.  Loans  effected  the  same  day  are 
assumed  to  have  been  made  simultaneously. 

Article  312.  If  the  loan  takes  place  in  France,  the 
lender  must  cause  the  contract  to  be  registered  within 
ten  days  from  its  date  with  the  derk  of  tiie  Tribunal  of 
Commerce ;  all  Tribunals  of  Commerce  are  equally  com- 
petent in  this  respect. 

If  the  loan  taJkes  place  abroad,  the  necessity  of  effect- 
ing it  must  be  evidenced  by  a  procia  verbal,  or  report, 
signed  by  the  principal  officers  of  the  ship ;  and  the 
French  Consul,  or  if  there  be  none,  the  magistrate  of 
the  place  must  authorise  the  loan.  These  formalities 
are  required  in  order  to  secure  to  the  lender  the  privilege 
which  he  enjoys  over  the  objects  appropriated  to  the 
repayment  of  the  loan. 

Default  in  the  fulfilment  of  these  formalities  does  not 
affect  the  validity  of  the  contract  as  between  the  parties 
thereto ;  but  as  regards  third  parties,  such  non-fulfilment 
prevents  the  contract  from  taking  effect.  The  captain 
may  even,  should  the  case  arise,  be  proceeded  against  for 
breach  of  trust,  or  fraud. 

As  we  have  already  stated  incidentally,  the  loan  on 
bottomry  and  respondentia  may  be  effected  before  the 
sailing  of  the  ship  or  during  the  voyage,  and  may  have 
for  object  the  ship  or  the  cargo. 

Loans  upon  bottomry  before  the  sailing  of  the  vessel 
are  rare,  the  fitter-out  being  able,  at  the  port  or  place  of 
his  residence,  to  procure  money  on  better  terms. 

Such  loans  will  necessarily  become  yet  more  rare,  in 
consequence  of  the  abrogation  of  the  privilege  of  the 
lender  before  sailing,  enacted  by  the  law  of  the  10th 
December,  1874,  concerning  maritime  mortgages. 
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No  respondentia  loan  can  be  effected  apon  cai^o,  etc, 
before  sailing;  it  is  the  duty  of  the  fitter-out  to  put  the 
ship  in  a  sufficient  and  seaworthy  condition.  (Tribunal 
of  Commerce  of  Marseilles,  24th  May,  1864.) 

As  regards  loans  on  bottomry  during  the  course  of  the 
voyage,  their  tendency  is  to  become  less  and  less  fi^quent, 
owing  to  the  great  facilities  of  communication  which 
exist  at  the  present  day,  and  the  agencies  abroad  which 
most  important  commercial  firms  possess. 

§  4. — ^Effects  of  the  bottomry  loan.  The  contract 
may  be  valid  as  between  the  parties  themselves,  but  yet 
not  take  effect  as  regards  third  parties.  We  will  there- 
fore proceed  to  examine  the  effects  of  the  contract  as 
between  borrower  and  lender,  and  the  effects  of  the  same 
as  regards  third  partiea 

I.  Effects  as  between  Borrower  and  Lender. 

(A.)  Obligations  of  the  Borrower. 

The  consequence  of  the  loan  on  bottomry  is,  that  the 
borrower  binds  himself  to  repay  the  sum  lent,  with  the 
maritime  interest  agreed  upon,  but  only  in  the  event  of 
the  safe  arrival  of  the  vessel 

The  borrower  upon  bottomry,  like  a  party  effecting  an 
insurance,  must  not  make  any  false  statement  or  conceal- 
ment, and  must  act  in  all  respects  as  if  the  vessel  were 
not  pledged  as  security  for  the  bottomry  loan. 

In  case  a  disaster  discharges  the  borrower  from  lia- 
bility, he  must  prove : 

1.  That  the  object  pledged  as  security  has  been  exposed 
to  risk; 

2.  That  he  was  owner  of  such  object ; 

3.  That  the  loss  or  damage  has  taken  place  within 
the  time  and  place  stipulated ; 

4.  And  sometimes,  that  the  value  of  the  object  pledged 
was  superior,  or  at  least  equal,  to  the  amount  of  the  loan. 
This  proof  is  required  to  be  made  if  the  value  has  not 
already  been  agreed  upon. 

When  the  owner  himself  has  borrowed  upon  bottomry, 
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his  property  both  at  sea  and  on  land  are  liable.  When  the 
captain  has  effected  the  loan,  the  owner  has  the  option  of 
abandonment. 

{£,)  Rights  of  the  Lender. 

The  rights  of  the  lender  may  be  reduced  or  extin- 
guished in  certain  specified  cases. 

Articles  325  and  327.  Thus,  in  case  of  total  loss, 
the  right  of  the  lender  is  extinguished.  But,  if  there 
be  salvage,  the  lender  may  reimburse  himself  out  of 
the  proceeds  of  the  things  saved,  after  deduction  of  the 
salvage  expenses.  Any  stipulation  to  the  contrary  would 
be  void,  and  would  render  the  loan  an  ordinary  one. 

Article  329.  The  borrower  on  respondentia,  is  not 
freed  by  the  loss  of  the  ship  and  cargo,  unless  he  proves 
that  he  had  on  board  for  his  account  goods  to  the  value 
of  the  sum  borrowed. 

Article  330.  The  borrower  bears  not  only  the 
general,  but  the  particular  average,  unless,  as  regards 
the  latter  only,  a  stipulation  to  the  contrary  exists. 

The  regulations  as  to  abandonment  are  applicable  to 
bottomry  loans. 

IT. — Effects  as  regards  Third  Parties. 

A  lender  on  bottomry  has  a  droit  de  mite  over  the 
vessel,  which  enables  him,  should  the  necessity  arise,  to 
seize  and  cause  the  ship  to  be  sold  even  when  she  is  in 
the  possession  of  third  parties ;  and  a  right  of  preference 
over  the  proceeds,  in  the  event  of  distribution  of  the 
proceeds  between  the  various  creditors. 

The  lender  upon  respondentia  has  only  a  right  of 
preference. 

Article  320.  If  the  loan  has  been  made  upon  the 
hull  and  keel  of  the  ship,  the  objects  subject  to  the 
privilege  comprise  the  ship,  rigging,  gear,  outfit,  stores, 
and  even  the  freight  paid  in  advance. 

If  made  upon  the  cargo,  all  the  goods  laden  are  sub- 
ject to  the  privilege. 

If  made  upon  one  object  only,  either  of  the  vessel 
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or  of  the  cargo,  the  priviRge  only  extends  to  such 
object. 

Article  323.  In  the  case  of  successive  loans  effected 
after  the  ship  has  sailed,  the  last  loan  has  always  pre- 
ference. Consequently,  sums  lent  for  the  last  voyage 
are  always  repaid  in  preference  to  those  lent  for  a  pre- 
ceding voyage,  and  if  several  loans  have  been  effected 
during  the  same  voyage,  the  last  loan  has  always  pre- 
ference over  that  which  precedes  it. 

Abticle  331.  It  may  happen  that  a  bottomry  loan 
and  an  insurance  have  both  been  effected  upon  the  same 
ship  or  the  same  cargo ;  in  the  event,  for  instance,  of  the 
sum  borrowed  not  being  equal  to  the  value  of  the  ship 
or  of  the  cargo ;  for  loans  effected  upon  bottomry  cannot 
be  insured,  nor  consequently  the  objects  pledged  for  the 
repayment  thereof  How,  then,  should  the  risks  be  ap- 
portioned, if  shipwreck  happen  and  goods  are  saved  ? 

The  law  decides  that  the  proceeds  of  the.  goods  saved 
shall  be  divided  between  the  lender  on  bottomry  for 
the  amoimt  advanced  by  him,  and  the  underwriter  for 
the  amount  insured,  in  proportion  to  their  respective 
interest,  and  without  prejudice  to  any  priviHges  which 
may  exist. 

0/  JRidaume. — ^The  loan  upon  bottomry  is  cancelled  in 
consequence : — 

1.  Of  relinquishment  of  the  proposed  voyage,  or 
change  of  its  destination ; 

2.  Of  a  loan  made  in  good  faith  which  exceeds  the 
value  of  the  goods  pledged  as  security  for  the  loan. 
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APPENDIX. 

Points  of  resemblance  between  insurance  and  loans 
upon  bottomry : 

1.  In  both  contracts^  a  person  becomes  liable  for  the 
risks. 

2.  A  remuneration  is  paid  for  the  assumption  of  such 
risks. 

3.  Concealments  and  false  declarations  produce  the 
same  effects. 

4.  In  certain  respects  the  contracts  are  conditional,  in 
this  sense,  that  they  are  contingent  upon  the  risks 
being  incurred  by  the  object. 

5.  The  same  prohibition  as  to  realising  a  certain 
profit  exists  both  as  regards  the  person  insured  and  the 
borrower. 

Essential  differences  between  the  two  contracts. 


LOANS  UPON  BOTTOMRY. 

1.  The    lender    makes    an 

advance. 

2.  The  lender  becomes 
plaintiff  in  the  event 
of  legal  proceedings. 

3.  The  remuneration  only 

becomes  payable  in  the 
event  of  safe  arrival 

4.  No  immunities  exist. 

5.  The  lender  cannot  stipu- 

late for  exemption  from 
general  average. 


INSURANCE. 

1.  The  underwriter  makes 

no  advance, 

2.  The  underwriter  becomes 

defendant  in  the  event 
of  legal  proceedings. 

3.  The  premium  is  payable 

in  any  event. 

4.  Immunities    are  gener- 

ally stipulated. 

5.  The    underwriter    may 

stipulate  for  non-lia- 
bility in  respect  of 
general  average. 
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CHAPTER  XII. 

OF  LIMITATION  OF  ACTIONS  (Prescription). 

In  maritime  questions,  the  limitation  of  actions  is  re- 
stricted, and  sometimes  commences  to  run,  not  from  the 
date  fixed  for  performance,  but  from  the  date  of  the 
contract. 

Article  430.  In  conformity  with  general  Law,  the 
captain,  who  is  only  an  agent  and  temporary  holder, 
cannot  acquire  by  ^e«cnp^«>w  the  ownership  of  the  vessel. 

Article  43L  Actions  for  abandonment  are  barred 
within  the  periods  laid  down  by  Article  373. 

Article  432.  All  actions  resulting  from  a  contract  of 
bottomry  or  a  policy  of  insurance,  are  barred  after  five 
years,  reckoning  from  the  date  of  the  contract. 

Nevertheless,  actions  for  abandonment  are  barred 
after  a  period  of  from  six  months  to  two  years. 

The  limitation  is  one  year : — 

Article  433.  1.  In  the  case  of  actions  for  payment 
either  of  the  freight  of  the  vessel  or  of  the  wages  of 
the  of&cers  and  crew,  dating  from  the  termination  of  the 
voyage; 

2.  For  food  supplied  to  the  crew  by  order  of  the 
captain,  dating  from  the  date  of  delivery ; 

3.  For  supplies  of  wood  and  other  things  necessary 
for  the  construction,  outfit,  and  victualling  of  the  vessel, 
dating  from  the  date  of  delivery; 

4.  For  wages  of  workmen  and  work  executed,  from  the 
date  of  approval  of  the  work ; 

6.  For  all  demands  for  delivery  of  the  goods,  from  the 
date  of  arrival  of  the  ship. 

Article  434.  Limitation  is  interrupted  by  a  note  of 
hand,  written  obligation,  account  settled,  or  summons  at 
law. 
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CHAPTER  XIII. 

PLEAS   IN  BAR. 

Article  435.  The  following  actions  cannot  be  main- 
tained:— 

1.  All  actions  against  the  captain  and  the  underwriteis 
for  damage  caused  to  the  goods,  if  they  have  been  received 
under  protest ; 

2.  All  actions  against  the  proprietor  for  damages,  if 
the  captain  has  delivered  the  goods  and  has  received  his 
freight  without  protest ; 

3.  All  actions  of  indemnity  for  damages  caused  by 
collision  in  a  place  where  the  captain  might  have  had 
his  legal  remedy,  and  had  made  no  claim. 

Article  436.  All  protests  and  claims  are  void  if  not 
made  and  notified  within  twenty-four  hours,  and  if, 
within  one  month  from  their  date,  they  have  not  been 
followed  by  legal  proceedings. 

It  has  been  decided  that  this  limitation  is  absolute,  and 
must  be  applied  in  the  event  of  the  collision  having  taken 
place  either  in  a  foreign  or  in  a  French  port  (Court  of 
Cassation,  4th  August,  1875.) 

The  form  of  the  document  is  regulated  by  the  law  of 
the  port  in  which  the  coUision  takes  place.  (Court  of 
Cassation,  4th  August,  1876.) 

The  protest  may  be  made  by  the  captain  or  the  pro- 
prietor (Court  of  Montpellier,  31st  March,  1873),  by  the 
shipper  as  representative  of  the  consignee,  and  even  by 
the  ship- watcher  if  he  be  alone  on  board.  (Tribunal  of 
Commerce  of  Marseilles,  20th  February,  1868.) 

The  notification  is  made,  in  principle,  to  the  captain 
of  the  vessel  which  fouls  the  other. 


Digitized  by 


Google 


845 


BOOK  IIL 

OF    BANKETJPTCT    AND    CRIMINAL   BANK- 
RUPTCY {De  la  FailKte  et  de  la  Banqueroute). 


(Law  passed  the  28th  of  May,  1838.) 


PART  FIRST. 
Of  Bankbuptcy. 

general  principles. 

Article  437.  Bankruptcy  is  the  state  of  a  trader 
who  is  unable  to  meet  his  commercial  engagements.* 

*  In  the  year  1878  there  were  5,631  bankraptcieB.  Of  theee, 
nearly  one-half,  2,761,  were  declared  at  the  instance  of  creditors ; 
2,2M,  on  the  bankrupt's  own  petition ;  and  362  were  declared  by 
the  Courts  proprio  motu.  These  5,631  failures  were  distributed 
among  the  following  trades : — 

Manufacturers  of  woven  goods 251 

Timber  trade         190 

Metal       do.          242 

Leather    do 222 

Chemical  products 61 

Pottery       ...        ...        ...        ...        ...  41 

Building  trade       230 

Fanc^  articles  (Jewellery,  etc.) 306 

Provision  trade      1,377 

Clothing     do 836 

Furniture  do ,        ...  108 

Bankers,  Business  agents           17 

Carriers       14 

Inn  and  Lodging-house  keepers 51 

Other  trades          1,685 

Total       5,631 
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The  Law  of  Bankruptcy  has  necessarily  to  deal  with 
questions  which  are  by  their  nature  difficult  and  compli- 
cated. 

The  object  of  it  is  to  regulate,  in  accordance  with  the 
principles  of  law  and  equity,  the  numerous  and  dtten 
conflicting  interests  of  the  bankrupt,  his  creditors,  and 
public  policy. 

This  subject  was  at  first  regulated  by  the  Commercial 
Code  of  1807,  but  that  legislation  was  found  to  be  de- 
fective from  many  points  of  view.  It  contained  serious 
omissions,  and  no  longer  answered  the  practical  neces- 
sities of  trade.  It  was  therefore  eventually  amended 
and  supplemented  by  the  Law  of  the  9th  of  June,  1838. 

In  entering  upon  the  consideration  of  the  Law  of 
Bankruptcy,  the  first  question  which  presents  itself  to 
the  mind  is  that  of  ascertaining  what  conditions  are 
necessary  to  constitute  the  state  of  bankruptcy. 

It  is,  in  the  first  place,  indispensable  that  the  debtor  be 
a  trader,  that  is  to  say,  a  person  whose  habitual  occupa- 
tion consists  in  the  transaction  of  trading  businesa  A 
minor,  therefore,  even  if  emancipated,*  but  not  authorised 
to  carry  on  trade,  or  a  married  woman  not  duly  authorised 
for  this  purpose  by  her  husband  or  by  a  judicial  decree, 
cannot  be  declared  bankrupt. 

On  the  other  hand,  any  Government  officer  or  public 
functionary  who,  in  despite  of  the  prohibition  of  the  law 
to  the  contrary,  has  carried  on  trade ;  any  commercial 
company,  any  retired  trader,  or  even  any  deceased  trader 
can  be  lawfully  adjudicated  bankrupt ;  provided,  however, 
in  the  latter  case,  that  the  demand  for  adjudication  of 
bankruptcy  be  made  within  one  year  fix)m  the  death  of 
the  bankrupt. 

*  According  to  French  law,  a  person  is  a  minor  until  the  age  of 
twenty-one  years,  but  can  be  emancipated  before  that  age  by  the 
consent  of  his  l^g;al  guardian  ;  in  this  case,  however,  he  can  only 
carry  on  business  or  administer  his  afburs  with  the  aid  and  i 
ance  of  a  special  guardian  appointed  for  that  purpose. 
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In  order  to  be  adjudicated  bankrupt^  the  trader  must 
have  suspended  payment.  It  is  not  necessary  that  he  be 
insolvent ;  the  mere  suspension  of  payment  suffices.  By 
this  is  understood  such  a  suspension  of  payment  as^ 
bearing  upon  a  larger  or  smaller  number  of  debts,  has 
been  attended  in  all  cases  by  circumstances  of  such 
gravity  that  the  credit  of  tlie  debtor  has  been  shaken, 
and  his  commercial  position  compromised.  For  instance, 
the  non-payment  of  a  single  debt  to  which  there  was  a 
bond  fide  defence,  would  not,  particularly  when  other 
debts  had  been  paid,  be  a  just  ground  for  adjudicating 
the  debtor  bankrupt.  On  the  other  hand,  the  payment 
of  a  single  debt  when  payments  in  general  have  been 
suspended,  would  not  prevent  an  adjudication  of  bank- 
ruptcy. 

Suspension  of  payment  is  generally  characterised  by 
numerous  lawsuits  against  the  debtor,  repeated  protests 
of  bills  of  exchange,  and  applications  by  him  for  delay, 
frequent  renewals  of  bills,  compositions  with  creditors, 
sales  at  reduced  prices,  closing  of  the  business  premises, 
etc.,  etc. 

Another  condition  necessary  to  obtain  an  adjudication 
of  bankruptcy  is  that  the  debt  giving  rise  thereto  be  a 
commercial  one.  This  is  a  point  of  law  firmly  adhered 
to.  In  fact^  the  laws  regulating  bankruptcy  have  been 
enacted  exclusively  for  the "  protection  of  commerce. 
(Decree  of  the  Court  of  Appeal  of  Paris  of  the  30th  of 
August,  1871.) 

Nevertheless,  non-commercial  creditors — ^that  is  to  say, 
creditors  whose  claims  do  not  originate  in  commercial 
transactions — have  the  right  to  proceed  in  bankruptcy 
against  their  debtor,  if,  besides  their  claims,  other  unpaid 
commercial  debts  exist 
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CHAPTER  I. 


SECTION  L 
Adjudication  of  Bankruptcy,  and  the  consequences 

THEREOF. 

Article  438.  The  bankruptcy  must  be  declared  by 
a  judgment  emanating  from  the  proper  tribunal,  ie., 
the  Tribunal  of  Commerce  of  the  district  in  which  the 
debtor  is  domiciled.  If  the  trader  has  establishments  in 
several  places,  the  Tribunal  of  Commerce  competent  is 
that  of  the  place  where  his  principal  establishment  is 
situated. 

A  person  can  be  adjudicated  bankrupt  upon  his  own 
petition,  on  that  of  a  creditor,  or  by  the  Court  itself 
propria  motu. 

1. — It  can  be  declared  on  the  petition  of  the 

DEBTOR  HIMSELF. 

It  is  in  fact  the  duty  of  the  trader,  within  three  days 
after  his  suspension  of  payments,  to  file  a  declaration 
thereof  at  the  Chreffe  of  the  Tribunal  of  Commerce  of  the 
district. 

Article  439.  Moreover,  as  the  trader  who  suspends 
pajrment  is  bound  to  render  a  true  account  of  his  conduct 
and  the  state  of  his  affiiirs  to  the  Tribunal  and  to  his 
creditors,  in  order  to  enlighten  them  as  to  the  causes  and 
the  circumstances  of  his  failure,  he  must  add  to  his 
declaration  a  statement  of  accounts,  or  schedule. 

This  statement  is  divided  into  four  parts. 

One  setting  forth  the  assets,  which  must  enumerate  all 
the  real  and  personal  property  of  the  bankrupt,  with  its 
approximate  value ; 

Another  relating  to  the  debts  owing  to  and  by  him. 
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setting  forth,  on  the  one  hand,  the  name  and  address  of 
each  creditor,  the  amount  due  to  him,  and  the  nature  of 
the  claim ;  and  on  the  other  hand,  the  name  and  address 
of  each  debtor,  as  well  as  the  amount  due  fix>m  the  same ; 

An  account  of  profits  and  losses,  with  a  summary  of 
the  inventories  made  each  year  by  the  trader ; 

Lastly,  an  account  of  the  bankrupt's  personal  ex- 
penses. 

This  balance-sheet  must  be  certified  as  correct,  dated, 
and  signed  by  the  bankrupt,  or  the  reason  must  be  stated 
which  has  prevented  him  from  so  doing. 

It  may,  however,  be  drawn  out,  signed,  and  filed  by 
any  duly  authorised  agent  of  the  bankrupt. 

Article  456«  The  bankrupt  who  complies  with  these 
regulations  may  be  exempted  from  provisional  arrest  (of 
which  we  shall  treat  hereafter).  The  bankrupt  who,  on 
the  contrary,  does  not  fulfil  these  formalities,  may  be 
declared  to  be  in  a  state  of  bankruptcy,  attended  with 
misconduct  ("  banqtueroute  simple  ").* 

Commercial  companies  of  every  description  are  liable 
to  be  declared  bankrupt  in  the  same  manner  as  private 
individuals.  In  such  cases,  when  a  suspension  of  payment 
occurs,  the  declaration  thereof  must  be  made  at  the  greffe 
of  the  Tribunal  of  Commerce  within  whose  jurisdiction 
the  principal  establishment  of  the  company  is  situated 
(Article  438). 

In  the  case  of  a  general  partnership  ("  Sociiti  en  nam 
collectif**)^  the  declaration  must  be  made  by  one  of  the 
partners.     In   that    of  a  "  Soci^tS  en  commandite  I   the 

*  A  misdemeanour  punishable  with  imprisonment.  (See  Art. 
684.) 

+  A  company  composed  of  several  persons,  with  a  view  to  carry- 
on  business  under  a  partnership  name  or  title,  and  in  which  all  the 
partners  are  jointly  and  severally  responsible  to  an  unlimited  ex- 
tent for  the  liabilities  of  the  partnership. 

j:  Composed  of  one  or  several  partners  with  unlimited  liability, 
and  of  one  or  several  special  partners  liable  only  for  the  amount 
they  have  invested  in  the  business. 
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declaration  must  be  made  by  one  of  the  general  partners ; 
and  lastly,  in  the  case  of  a  ^  SoeUti  anonymel'  which 
corresponds  with  an  English  Limited  Liability  Company, 
it  must  be  made  by  one  of  the  managing  directors. 

Article  440.  2.  —  The  court  cjln  adjudicate 
bankruptcy  on  the  petition  either  of  one  or 
of  several  creditors. 

Every  creditor,  without  distinction,  whether  primUgi^* 
secured,  or  unsecured,  and  even  though  his  debt  may 
not  yet  be  matured,  has  the  right  to  demand  an  adjudi- 
cation of  bankruptcy  against  his  debtor. 

When  the  suspension  of  payment  is  notorious,  the 
creditor  who  wishes  to  obtain  a  declaration  of  bankruptcy 
may  apply  to  the  Tribunal  of  Commerce  for  this  purpose 
ex  parte,  and  the  Court,  after  having  officially  obtained 
the  necessary  information  with  regard  to  the  position  of 
the  debtor,  pronounces  judgment ;  in  this  case  the  debtor 
is  not  summoned  before  the  Tribunal,  and  the  judgment 
is  pronounced  before  he  has  knowledge  of  the  petition 
made  by  the  creditor. 

When,  on  the  contrary,  the  suspension  of  payment  is 
not  notorious,  the  creditor  who  demands  the  declaration 
of  bankruptcy  must  summon  the  debtor  before  the  Tri- 
bunal, and  prove  the  suspension  of  pajrment,  the  debtor 
being  allowed  to  contest  the  same. 

3. — Bankruptcy  may  be  declared  by  the  tribunal 
ITSELF  (jproprio  motu). 

When  a  trader  has  suspended  payment,  and  notwith- 
standing no  creditor  takes  steps  to  obtain  an  adjudica- 
tion of  bankruptcy,  the  Tribimal  of  Commerce  may,  in 
virtue  of  its  discretionary  power,  and  in  the  interest  of 
public  policy,  adjudicate  the  bankruptcy. 

*  A  creditor  whose  claim  has,  by  its  nature,  priority  over  those 
of  other  creditors. 
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In  this  case  it  is  said  that  the  bankruptcy  is  declared 
'' d^  officer- 

As  the  consequences  of  such  a  proceeding  might  be 
irreparably  disastrous  to  a  party  unjustly  so  declared 
bankrupt,  the  Tribunals  of  Commerce  only  have  recourse 
to  such  a  measure  with  extreme  caution,  and  when  the 
fulure  and  suspension  of  payment  are  public  and  noto- 
rious facts. 


SECTION  n. 

OF  THE  JUDGMENT  ADJUDICATING  THE  BANKHUPTCT. 

Articles  451  and  462.  The  Tribunal,  upon  the 
adjudication  of  a  bankruptcy,  appoints  one  or  more 
persons  to  manage  the  bankrupt's  estate ;  these  persons 
are  called  ayndica  pramoires.  The  decree  also  designates 
a^juge-cammissaire,  chosen  from  amongst  the  judges  of  the 
Tribunal,  and  whose  duty  it  is  to  supervise  the  proceed- 
ings of  the  syndics. 

Article  44L  In  addition  to  this,  the  decree  fixes 
the  time  at  which  the  suspension  of  pajrments  has  taken 
place,  viz.,  the  day  on  which  the  condition  of  insolvency 
actually  commenced. 

In  default  of  any  date  being  specially  fixed,  the 
suspension  of  pajrments  is  considered  as  having  taken 
place  at  the  date  of  the  adjudication. 

Moreover,  the  date  fixed  by  the  decree  as  that  of  the 
suspension  of  payment  is  only  provisional. 

In  fjEtct,  if  the  spwHc,  after  having  examined  the  books 
of  the  bankrupt,  is  convinced  that  the  suspension  of 
payment  has  taken  place  at  a  date  anterior  to  that  fixed 
by  the  judgment,  he  may  apply  to  the  Court  for  a  new 
decree  fixing  a  definite  date  from  which  the  bankruptcy 
shall  begin  to  run. 

The  creditors  of  the  bankrupt  have  the  same  right. 

The  date  of  the  suspension  of  payment  is  moreover  of 
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considerable  importancet  because,  as  will  be  seen  heie- 
after,  all  the  bankrupt's  transactions  and  payments  since 
that  date  are  voidable,  pursuant  to  Articles  446  and  447 
of  the  Code  of  Commerce. 

The  judgment  adjudicating  the  bankruptcy  has  a 
general  and  positive  effect  as  against  all  persons;  it 
prevails  against  all  the  creditors,  and,  reciprocally,  it  may 
be  invoked  by  them. 

Article  442.  An  abstract  of  the  same  must  be  posted 
up  and  advertised  in  the  newspapers  of  the  place  where 
the  bankruptcy  has  been  declared,  as  well  as  in  all  places 
where  the  bankrupt  possessed  commercial  establishments. 

The  purpose  of  this  publicity  is  to  bring  to  the  know- 
ledge of  the  public  the  fact  that  the  bankrupt  has  no 
longer  the  right  to  administer  his  affairs  and  property; 
to  give  information  to  the  unknown  creditors  in  order  | 

that  they  may  come  in  and  prove  their  debts ;  and  to  fix 
the  day  from  which  the  time  for  appealing  (of  which  we  | 

shall  treat  hereafter)  is  to  run.  , 

Article  680.    Like  all  judgments  by  default,*  the  | 

judgment  declaring  a  bankruptcy,  if  given  by  default,  i 

may  be  set  aside  by  the  Court  from  which  it  emanated,-|*  I 

and  application  for  this  purpose  may  be  made  by  the  i 

bankrupt  within  eight  days,  and  by  any  other  interested  ' 

party  within  one  month  thereof 

These  limitations  begin  to  run  fix)m  the  day  on  which 
the  prescribed  formalities  have  been  complied  witL 

If  the  judgment  has  been  rendered  after  hearing  both 
sides,  it  may  also  be  appealed  against,  provided  notice  of 

*  A  judgment  by  default  is  one  rendered  against  a  party  who 
has  not  appeared  on  the  return-day^  of  the  summons. 

f  Appeal  cannot  be  taken  to  the  Court  of  Appeals  against  sn 
adjudication  by  default.  The  proper  remedy  is  to  apply  to  the  same 
Court  to  set  it  aside,  within  eight  days  from  the  date  of  adjudica- 
tion. After  the  eight  days  have  elapsed,  or  if  the  adjudication 
has  been  made  after  hearing  both  parties,  recourse  is  had  to  the 
ordinary  procedure  of  appeal  to  the  Court  of  Appeals ;  it  must  be 
taken  within  fifteen  days  of  the  adjudication. 
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such  appeal  be  notified  within  fifteen  days  from  the  date 
of  the  service  of  the  judgment. 

Article  440.  Moreover,  the  judgment  is  provision- 
ally executory,  i,e.,  notwithstanding  any  application 
to  set  it  aside,  or  appeal  therefrom,  it  is  provisionally 
in  full  force,  and  the  bankrupt  can  recover  his  rights  only 
after  the  adjudication  of  the  bankruptcy  has  been  set 
aside  or  reversed. 


SECTION  III. 

Consequences  of  Bankruptcy. 

§  1. — its  effects  upon  the  operations  which  follow 
the  adjudication. 

1.— Deprivation  of  rights. 

Article  443.  The  effect  of  an  adjudication  of 
bankruptcy  is  to  deprive  the  bankrupt  of  the  right  to 
administer  his  property  from  the  day  on  whidb  the 
bankruptcy  is  therein  declared  to  have  commenced.* 

This  measure  does  not  divest  the  bankrupt  of  the 
ownership  of  his  property,  but  it  deprives  him  of  all 
power  to  manage,  sell,  or  transfer  it,  and  thus  renders  it 
impossible  for  him  to  deal  in  any  way  with  his  estate. 

The  right  to  iadminister  the  estate  having  passed  from 
the  bankrupt  to  the  syndic,  it  follows  that  the  syndic  is 
the  proper  party  to  appear,  whether  as  plaintiff  or  defen- 
dant, in  all  cases  which  involve  the  bankrupt's  interests. 

But  if,  in  such  cases,  the  bankrupt  fears  that  his 

*  By  this  is  understood  that,  from  the  first  hour  of  the  day  on 
which  the  bankruptcy  was  declared,  the  bankrupt  is  deprived  of 
all  power  and  control  over  his  estate,  and  therefore,  if  on  that  day 
he  has  transacted  any  business,  either  before  or  after  the  declara- 
tion, such  transaction  is  null  and  void. 
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interests  are  jeopardised  through  the  fault  of  the  9yndie, 
he  may  apply  to  the  Court  for  leave  to  intervene,  and  the 
Court  may,  when  it  thinks  necessary,  authorise  such 
intervention. 

K  the  bankrupt,  by  his  own  industry,  acquire  fresh 
property  after  the  declaration  of  the  bankruptcy,  the 
syndic  may  take  possession  thereof;  but  the  debts  which 
the  bankrupt  may  have  contracted  in  the  course  of  his 
new  business  are  payable  out  of  the  new  property  in 
preference  to  those  due  to  the  other  creditors. 

In  these  cases  there  are  thus  two  separate  estates,  the 
old  creditors  being  paid  out  of  the  old  estate,  and  the 
new  creditors  out  of  the  new;  and  it  is  only  when  the 
creditors  of  one  of  these  two  classes  have  been  satisfied, 
that  those  of  the  other  class  can  claim  to  ps^cipate  in 
the  estate  from  which  they  were  formerly  excluded. 

Article  474.  As  we  have  before  explained,  the  bank- 
rupt is  deprived  of  all  power  over  his  estate ;  but,  as  will 
be  shown  hereafter,  the  syndic  is  bound  to  provide  out  of 
the  assets,  within  reasonable  limits,  for  the  maintenance 
of  the  bankrupt  and  his  fisi^mily. 

Nevertheless,  this  measure  must  be  applied  with 
moderation  as  regards  the  property  which  the  bankrupt 
may  acquire  by  his  own  industry,  for  if  the  daily  earn- 
ings of  the  bankrupt  were  taken  from  him  he  might  cease 
his  efforts,  and  this  might,  in  some  cases,  be  detrimental 
to  his  creditors,  who  have  an  interest  in  the  continuance 
of  what  may  become  a  profitable  business. 

Article  488.  For  instance,  the  bankrupt  who  assists 
the  sj/ndio  is  paid  for  his  work  out  of  the  assets  of  the 
estate,  and  the  amount  of  such  payment  is  fixed  by  the 
juge-commisaaire  of  the  bankruptcy. 

2. — ^Legal  mortgage  created  by  virtue  of  bank- 
ruptcy. 

Article  490.  Bankruptcy  creates  a  mortgage  in 
favor  of  the  general  body  of  creditors  on  all  the 
present  and  future  real  property  to  which  the  bankrupt 
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is  or  may  be  entitled.  This  is  a  natural  consequence  of 
the  adjudication  of  bankruptcy,  and  is  intended  to  give 
additional  force  thereto.  Its  object  and  effect  is  to  make 
it  impossible  for  the  bankrupt  to  deal  in  any  way  with 
his  real  property  to  the  prejudice  of  his  creditors. 

Thus,  should  he  mortgage  any  real  property  after  the 
date  of  the  bankruptcy,  his  estate  would,  by  virtue  of 
its  legal  mortgage,  have  priority  over  the  new  mortgage 
creditors;  and  should  he  sell  any  portion  of  his  real 
property,  the  estate  would,  by  virtue  of  its  (Irait  de  suite, 
recover  the  same  from  the  hands  of  third  parties. 

It  may  be  objected  that  this  mortgage  is  useless,  seeing 
that  it  has  been  already  shown  that  the  sales  and  mort- 
gages executed  by  the  bankrupt  after  adjudication  are 
voidable. 

Article  617.  There  are,  however,  circumstances  under 
which  it  becomes  efficacious.  When,  by  order  of  discharge 
or  "  concordat,'*  the  bankrupt  recovers  his  right  and  full 
liberty  of  action,  the  creditors'  mortgage  survives  until 
the  conditions  of  the  discharge  or  "  concordat "  have  been 
fulfilled,  and  it  then  becomes  of  great  utility,  for  as  all 
mortgages  and  transfers  executed  by  the  bankrupt  after 
his  discharge  are  valid  as  regards  all  parties,  the  creditors 
have  then  the  advantage  of  falling  back  upon  the  legal 
mortgage  which  has  been  duly  registered  in  their  favor 
upon  the  public  records*  by  the  syndics,  who  are  obliged 
to  take  steps  to  that  effect  in  the  interest  of  the  estate. 
The  creditors  can  thus  exercise  their  droit  de  suite  upon 
the  property  in  the  hands  of  purchasers  subsequent  to 
the  discharge  of  the  bankrupt 

3. — Suspension  of  legal  proceedings  instituted  by 
individual  creditors. 

Article  B7L  The  result  of  bankruptcy  being  to 
vest  the  whole  of  the  bankrupt's  estate  in  the  hands 

*  All  sales  or  mortgages  of  real  property  must  be  registered  in 
the  pnbUc  regiBtry  offices  in  order  to  ensure  their  priority  over  sub- 
sequent dealings  with  the  same  property. 
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of  the  syndics,  whose  duty  it  is  to  realise  the  same  for 
the  benefit  of  the  creditors,  it  is  unnecessary  for  ajiy 
individual  creditor  to  institute  separate  proceedings, 
which  would  only  increase  the  expenses  without  result- 
ing in  any  advantage  to  anybody;  the  law,  therefore, 
provides  that  all  such  legal  proceedings  be  immediately 
stayed. 

There  is,  however,  an  exception  to  this  rule. 

Mortgage  or  secured  creditors  can  proceed  to  execution 
after  the  declaration  of  bankruptcy. 

Article  460.  The  same  right  belongs  also  to  the 
less9r  of  premises  in  the  occupation  of  the  bankrupt  as  a 
place  of  business,  or  as  a  residence  for  himself  and  family. 

Nevertheless,  although  the  mortgage  or  secured  credi* 
tors  can  act  immediately,  the  lessor  of  the  premises,  whose 
security  consists  in  the  furniture,  goods,  and  effects  on 
the  bankrupt's  premises,  can  only  take  proceedings  after 
a  certain  lapse  of  time. 

This  restriction  of  the  rights  of  the  lessor  is  in- 
tended to  give  the  creditors  the  necessary  time  to  pay 
the  rent  due^  and  thus  prevent  the  ruin  of  the  business, 
the  goodwill  of  which  sometimes  constitutes  the  principal 
asset  of  the  estate. 

In  this  case  proceedings  cannot  be  taken  until  eight 
days  from  the  expiration  of  the  time  fixed  by  Article  492 
of  the  Code  of  Commerce  for  the  creditors  domiciled  in 
France  to  come  in  and  prove  their  debts. 

In  the  interval,  however,  the  lessor  can  seize  the  fur- 
niture in  the  private  residence  of  the  bankrupt,  but  not 
the  furniture,  fixtures,  and  trade  utensils  necessary  to 
carry  on  the  business. 

But  it  must  be  observed  that  this  suspension  of  pro- 
ceedings is  not  compulsory  on  the  landlord  if  there  be  no 
lease,  or  if  the  lease  has  expired.  This  exceptional  favor, 
however,  relates  only  to  leases  of  business  premises,  and 
not  to  those  of  premises  taken  by  the  bankrupt  for  his 
private  residence. 
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4. — As  TO  THE  MATURITY  OF  DEBTS  IN  CONSEQUENCE  OF 
THE  ADJUDICATION   OF  BANKRUPTCY. 

Article  444.  Bankruptcy  matures  all  debts  owing 
by  the  bankrupt,  and  deprives  him  of  the  benefit  of  the 
time  which  his  creditor  may  have  given  him  in  order  to 
facilitate  the  payment  of  the  debt. 

The  reason  of  this  is  obvious.  The  term  of  credit 
allowed  by  the  creditor  proves  that  he  had  confidence  in 
his  debtor,  but  bankruptcy  destroys  that  confidence,  and 
with  it  the  term  of  credit  accorded  in  consequence 
thereof. 

Again,  if  the  liquidation  of  the  estate  and  the  payment 
of  dividends  were  postponed  until  the  whole  of  the  bank- 
rupt's liabilities  had  become  due,  the  winding  up  of  the 
bankruptcy  would  be  indefinitely  delayed,  to  the  preju- 
dice of  all  parties  interested. 

The  above  rule  as  to  maturity  applies  to  private  as 
well  as  to  commercial  debts;  to  those  for  which  the 
bankrupt  has  not  received  any  consideration  as  well 
as  to  those  contracted  by  him  in  the  ordinary  course 
of  business ;  to  preferential  and  mortgage  debts,  as  well 
as  to  those  which  are  not  secured  in  any  shape  or  way. 

Those  creditors  whose  claims  have  not  matured  share 
in  the  assets  without  making  any  allowance  for  *  inter- 
umrium' — ^rebate  of  interest.  This  allowance  would 
generally  be  inconsiderable ;  and  in  view  of  the  fact  that 
commercial  credits  are  short,  and  the  consequent  proba- 
bility that  the  claims  would  matmre  before  the  division 
of  the  estate,  it  has  been  decided  that  the  possible  loss  to 
other  creditors  from  not  insisting  upon  the  allowance  for 
rebate,  would  be  more  than  compensated  by  the  advan- 
tage of  rapidly  terminating  the  settlement  of  the  bank- 
ruptcy. 

We  have  before  stated  that  this  rule  applies  as  well  to 
secured  as  to  unsecured  creditors,  but  amongst  the  former 
there  is  a  class  whose  position  must  be  specially  con- 
sidered. 
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Before  the  recent  reforms  (of  which  we  are  about  to 
Bpeak)  landlords  of  premises  occupied  by  bankrupts, 
relying  upon  the  above-mentioned  principles,  asserted 
their  right  to  immediate  payment  of  all  the  rents  to 
become  due  during  the  whole  term  of  their  lease,  without 
even  allowing  for  the  difference  in  value  between  a  debt 
due  and  one  payable  at  some  future  time. 

This  rule,  after  some  difference  of  opinion  between 
the  courts  of  law,  was  confirmed  by  a  decision  of  the 
Supreme  Court  of  Cassation. 

But  the  decision  gave  rise  to  unanimous  complaints 
and  protests.  One  of  its  principal  results  was  that  the 
landlords  enriched  themselves  at  the  expense  of  the 
bankrupts'  estates,  the  assets  of  which  were  absorbed 
thereby,  so  that  in  the  case  of  a  long  lease  nothing  was 
left  for  the  creditors ;  the  bankrupt  was  deprived  of  the 
means  of  offering  his  creditors  the  smallest  dividend, 
and  therefore  all  compromises  with  the  creditors  became 
impossible. 

It  was  also  necessary  to  prevent  landlords  who 
through  negligence  or  kindness  had  allowed  the  rent  due 
to  them  to  remain  unpaid  during  several  years,  from 
absorbing  by  virtue  of  this  privilege  all  available  property, 
to  the  great  prejudice  of  the  other  creditors,  who  in  deal- 
ing with  the  bankrupt  had  a  right  to  presume  that  the 
landlord  had  insisted  on  the  regular  payment  of  his  rent 

In  order,  therefore,  to  satisfy  public  opinion  and  to 
allay  the  natural  alarm  of  parties  interested,  a  Law  was 
passed  on  the  21st  of  February,  1872,  regulating  the 
claims  of  landlords  in  cases  of  bankruptcy,  and  the  con- 
ditions to  which  their  privileges  were  subject. 

In  order  to  maintain  order  and  clearness  in  our  expla- 
nations, we  will  here  proceed  to  examine  the  question  at 
length. 

Abticle  450.  This  Law  completely  sets  aside  the 
erroneous  views  of  the  Court  of  Cassation.  It  provides 
for  three  hypotheses  : — 
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1.  If  the  owner  of  the  premises  occupied  by  the 
bankrupt  in  his  business  has,  on  account  of  the  non- 
payment of  the  rents,  caused  the  lease  or  agreement  to  be 
annulled,  he  retains  only  his  preferential  claim  for  rent 
during  the  two  years  immediately  preceding  the  adjudica- 
tion of  bankruptcy  and  during  the  current  year.  He  has 
also  a  preferential  daim  for  the  repairs  which  may  be 
necessaiy  on  the  premises  occupied  as  aforesaid,  as  well 
as  for  the  damages  which  the  Tribunal  may  have  awarded 
him  on  pronouncing  the  cancelment  of  the  lease. 

2.  When  no  cancellation  of  the  lease  has  taken  place, 
the  landlord,  if  once  paid  all  rents  due,  cannot  daim 
anything  more  than  the  payment  of  the  rent  as 
it  becomes  due,  provided  that  the  guarantees  given  to 
him  at  the  time  of  signing  the  lease  are  maintained,  or 
that  those  given  to  him  since  the  bankruptcy  be  con- 
sidered sufficient. 

3.  When  the  furniture  on  the  premises  is  sold  or 
removed  by  the  syndic,  the  landlord  can  enforce  his 
privilige  on  the  proceeds  of  the  sale  of  such  furniture 
for  two  years*  rent  due ;  for  that  of  the  current  year ;  and 
lastly,  for  another  year  to  commence  at  the  expiration  of 
the  current  year:  so  that  in  this  case  his  privilege 
extends  over  four  yeara 

Let  us  remark  that  the  landlord  is  an  unsecured 
creditor  for  such  part  of  his  claim  as  is  not  preferential, 
and  can  prove  against  the  estate  in  the  same  manner  as 
the  other  creditors. 

The  syndic  may  renew  or  transfer  the  lease  for  the 
whole  term  it  has  still  to  run,  on  condition  that  he  or  the 
transferees  keep  sufficient  property  on  the  premises  to 
guarantee  the  rent  and  the  execution  of  all  obligations 
arising  out  of  the  contract. 

The  syndic  has  always,  however,  the  right  to  underlet 
the  premises. 

These  different  rules  apply  exclusively  to  cases  in  which 
the  premises  occupied  by  the  bankrupt  were  used  for  the 


Digitized  by 


Google 


360  CODE  OF  COMMERCE   (COMMENTARY). 

purposes  of  his  business,  and  not  to  those  in  which 
the  premises  were  occupied  by  the  bankrupt  as  a  town, 
country,  or  private  residence. 

To  avoid  the  necessity  of  again  reverting  to  the 
subject  of  the  maturity  of  debts  by  virtue  of  an  adjudica- 
tion of  bankruptcy,  let  us  remark  that  there  is  a  difference 
between  claims  not  yet  matured  and  those  which  are  con- 
tingent. The  latter  do  not  become  immediately  due  in 
the  event  of  bankruptcy.  The  reason  of  this  difference 
is,  that  whilst  the  term  of  credit  accorded  suspends  only 
the  carrying  out  of  the  obligation,  the  contingency  sus- 
pends the  very  existence  of  the  claim,  and  consequently 
bankruptcy  cannot  have  the  power  to  render  a  contingent 
claim  payable. 

Article  444.  Finally,  let  us  observe  that  in  the 
case  of  the  bankruptcy  of  the  maker  of  a  promissory  note, 
or  of  the  drawer  or  acceptor  of  a  bill  of  exchange,  all 
other  parties  to  the  note  or  bill  are  bound  to  give 
security  for  the  payment  of  such  note  or  bill  at  maturity. 

The  parties  liable  may,  however,  if  they  prefer  to  do 
so,  pay  immediately. 

6. — Suspension  of  the  running  of  interest  in 
consequence  of  bankruptcy. 

Article  445.  With  a  view  to  simplify  as  much  as 
possible  the  bankruptcy  proceedings,  the  judgment 
declaring  the  bankruptcy  stays  the  running  of  interest  on 
all  debts  not  guaranteed  by  privilege,  mortgage,  or 
security. 

The  suspension  of  the  running  of  interest  operates  only 
so  far  as  the  estate  is  concerned ;  the  bankrupt  remains 
liable  therefor,  and  cannot  obtain  his  discharge  {rihabiU- 
tation)  or  have  his  bankruptcy  annulled  before  he  has  paid 
such  interest  in  full. 

Moreover,  as  has  been  stated  above,  the  suspension  of 
the  running  of  interest  does  not  in  principle  affect 
secured  debts ;  interest  on  these  debts  is  only  payable  out 
of  such  sums  as  have  been  derived  from  the  sale  of  the 
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property  upon  which  is  constituted  the  lien,  the  mort- 
gage, or  the  security. 

A  difficulty  has  arisen  on  this  point  which  will  be 
readily  explained  by  the  following  illustration  : — ^Let  us 
suppose  that  a  mortgage  creditor  for  30,000  firancs  has,  on 
the  day  when  the  property  is  sold,  a  claim  of  500  francs  for 
interest  which  has  accrued  since  the  declaration  of 
bankruptcy.  If  the  proceeds  of  the  sale  amount  only  to 
the  sum  necessary  for  the  payment  of  the  principal,  can 
the  creditor  in  that  case  prove  under  the  bankruptcy  as 
an  ordinary  creditor  for  the  500  francs  remaining  due  ? 

The  answer  appears  to  be  in  the  negative,  and  that 
notwithstanding  Article  1,254  of  the  Civil  Code,  accord- 
ing to  which  the  payment  of  the  30,000  fitmcs  should  be 
appropriated  in  the  first  instance  to  the  overdue  interest ; 
but  this  rule  is  inapplicable  here,  because  according  to 
the  intention  of  the  law  of  bankruptcy,  the  estate  cannot 
be  held  liable  for  interest.  The  point  remains,  however, 
still  undecided 

6. — ^MOBTGAGES  AND    SALES    ABE   VOID    IF  MADE    AFTEB 
THE  ADJUDICATION  OF  BANKBUPTCY. 

The  Code  of  Commerce  provides  that  mortgages  and 
privileges,  even  though  lawfully  acquired  before,  cannot  be 
registered  after  the  adjudication  of  bankruptcy.*  There 
are,  however,  fix)m  the  very  nature  of  the  case,  several 
exceptions  to  this  rule. 

Thus,  according  to  the  terms  of  Article  2,154  of  the 
Civil  Code,  the  effect  of  a  mortgage  ceases  if  the  registra- 
tion has  not  been  renewed  within  ten  years  from  its  date ; 
it  is  incontestable  that  such  renewal  may  take  place 
after  the  bankruptcy  of  the  mortgagor. 

Moreover,  the  lien  or  legal  mortgage  which  a  married 
woman  holds  upon  her  husband's  real  property  for  the 

*  Begifitratioii  (Inseription)  is  a  fonnality  by  which  the  rights 
and  pririleges  acquired  by  the  creditor  are  published  with  a  riew 
to  notify  third  parties  thereof,  and  constitnte  a  valid  plea  in 
bar. 
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purpose  of  securiiig  any  daims  she  may  have  against  him, 
need  not  be  registered.* 

Nevertheless,  according  to  the  provisions  of  Article  8 
of  a  Law  passed  on  the  23rd  of  March,  1856,  a  married 
woman  is  bound  to  effect  this  registration  within  a  year 
after  her  husband's  death. 

This  formality  can  be  validly  effected  within  that 
time,  even  though  the  husband  had  meanwhile  become 
bankrupt. 

In  the  second  place,  registration  made  after  the  adjudi- 
cation  is  valid,  if  it  relates  to  property  subsequently 
acquired  by  the  bankrupt  by  devise  or  inheritance. 
The  creditors  of  the  deceased  party  have  six  months 
from  the  day  on  which  the  devise  takes  effect,  i.e., 
from  the  day  of  the  death  of  the  testator,  within 
which  to  register  their  privilige,  called  "separation  of 
estate,"  f  upon  the  property  devised  (Article  2,111  of  the 
Civil  Code),  and  there  is  no  doubt  they  can  register  it 
after  the  adjudication  of  bankruptcy,  provided  they  do 
so  within  the  time  above  prescribed. 

§  2. — ^EFFECTS  OF  BANKRUPTCY  ON  THE  PAST. 

Article  446.  It  is  a  principle  of  French  law  that 
creditors  can  impugn  fraudulent  acts  committed  by 
debtors  to  their  prejudice  (Civil  Code,  Article  1,167),  but 
according  to  the  general  law  a  creditor  in  order  to  obtain 
the  cancellation  of  any  such  act  detrimental  to  him,  must 
prove  in  the  case  of  an  act  d  titre  gratuit  that  it  has  been 
prejudicial  to  him ;  and  when  it  is  an  act  done  in  the 
or(Unary  way  of  business,  that  besides  the  harm  it  has 
caused  him,  there  was  collusion  between  the  debtor  and 
the  third  party. 

*  That  is  to  say,  constitutes  a  valid  plea  in  bar^  independently  of 
registration. 

t  A  private  having  for  object  to  confer  on  the  creditors  of  the 
deceased's  estate  a  preference  over  the  personal  creditors  of  his 
heirs  with  regard  to  the  property  devised. 
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But  this  role  is  evidently  not  applicable  to  cases  of 
bankruptcy.  Fraudulent  transactions  are  always  more 
or  less  disguised ;  thus,  if  the  creditors  of  a  bankrupt 
were  obliged  in  all  cases  to  prove  the  fraudulent  character 
of  a  transaction  in  order  to  render  it  void,  it  would  often 
happen  that  the  greater  part  of  their  debtor's  estate  would 
be  absorbed  by  creditors  who  were  either  fictitious  or 
were  favored  at  the  expense  of  the  others,  by  legal 
expenses,  and  by  an  undue  delay  in  the  bankruptcy  pro- 
ceedings. For  these  reasons  three  categories  of  voidable 
cases  have  been  specially  established  by  the  bankruptcy 
laws.*  The  following  acts  are  void  and  of  no  effect  as 
regards  the  general  body  of  creditors  if  done  by  the 
debtor  subsequent  to  the  period  fixed  by  the  Court  as 
being  that  of  the  cessation  of  his  payments  or  within 
ten  days  previously  thereto : 

Istly.  All  gratuitous  gifts,  that  is  to  say,  all  agree- 
ments which  in  the  intention  of  the  contracting  parties 
benefited  one  party  to  the  prejudice  of  the  other.  It 
matters  little  whether  such  preferences  relate  to  real  or 
personal  property,  whether  they  were  founded  on  con- 
tract or  on  the  renunciation  of  an  inheritance  or  legacy ; 
or  whether  they  have  been  made  in  conformity  witii  the 
law  as  to  gifts,  or  were  disguised  under  the  appearance 
of  contracts  for  valuable  consideration. 

2ndly.  The  law  likewise  annuls  all  privatef  and 
judicial  mortgages,^  as  well  as  all  rights  of  antichrew^ 

"*  It  is  important  not  to  lose  sight  of  the  fact  that  such  voidable 
acts  can  only  be  so  declared  in  the  interest  of  the  general  body 
of  creditors,  and  never  in  the  personal  interest  of  the  bankrupt  or 
of  any  individual  creditor. 

t  That  ia  to  say,  all  contracts  made  privately  between  the 
parties. 

X  Mortgage  taken  by  a  creditor  in  virtue  of  a  judgment  obtained 
against  his  debtor. 

§  Agreement  by  which  a  debtor  transfers  to  his  creditors  certain 
real  property,  with  power  to  the  latter  to  make  use  of  it  until  full 
payment  of  his  debt 
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or  contracts  by  which  security  on  the  property  of  the 
debtor  is  given  for  debts  previously  contracted.  But 
private  and  judicial  mortgages,  as  well  as  all  rights  of 
antichrma  and  security,  are  not  void  for  the  mere  reason 
that  they  came  into  existence  since  the  ten  days  which 
preceded  the  suspension  of  payments ;  it  must  also  be 
shewn  that  they  were  intended  to  guarantee  debts  pre- 
viously contracted,  that  is  to  say,  debts  created  be- 
fore the  mortgage  or  security  was  given.  Thus,  when 
a  creditor  has  transacted  business  with  a  debtor 
upon  whose  good  faith  he  has  fuUy  relied,  and  from 
whom  he  has  consequently  required  no  substantial 
security;  if  the  debtor  suspends  payment,  or,  being 
in  embarrassed  circumstances,  is  on  the  eve  of  so 
doing,  and  the  creditor  obtains  from  him  a  mortgage 
or  other  security,  he  profits  by  the  liberality  of  the 
debtor  in  order  to  protect  himself.  The  law  considers 
this  proceeding  as  an  attempt  to  escape  from  a  common 
peril  in  fruud  of  the  other  creditors,  and  consequently 
annuls  the  guarantees  or  security  which  may  have  been 
given. 

Srdly.  All  payments  of  debts  not  accrued  due,  in 
whatever  manner  such  payments  may  have  been  made, 
and  all  payments  even  of  debts  due  when  not  made  in 
cash  or  in  commercial  bills.  Thus,  it  may  happen  that  in 
order  to  secure  a  creditor  against  loss,  the  bankrupt  may 
have  made  over  to  him  a  claim  upon  a  third  party,  or 
given  him  in  payment  goods  or  other  personal  property ;  or 
again,  having  himself  a  claim  not  yet  due  against  his 
creditor,  he  may  consent  to  the  modification  of  the  term  of 
credit  agreed  on,  in  order  to  render  a  set-ofi*  practicable. 
All  these  modes  of  payments  are  contrary  to  the  custom 
of  commerce,  and  being  only  resorted  to  with  a  view  of 
benefiting  certain  creditors  to  the  prejudice  of  others,  the 
law  consequently  annuls  them. 

Moreover,  a  trader  is  not  in  the  habit  of  paying  his 
debts  before  they  are  due.     If,  therefore,  after  having 
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suspended  payment^  or  being  on  tlie  eve  of  doing  so^  he 
pays  a  civil  or  a  commercial  debt  not  yet  due,  it  is  to  be 
presumed  that  he  intended  to  give  one  creditor  an  undue 
preference  over  the  others,  a  thing  contrary  to  the  spirit 
of  the  law. 

Article  447.  We  now  come  to  the  second  series  of 
annulments  which  form  the  subject  of  Articles  447  and 
449  of  the  Code  of  Commerce. 

Independently  of  such  transactions  as  are  suspicious 
from  their  very  nature,  the  law  desires  to  reach  aU  those 
that  may  be  prejudicial  to  the  general  body  of  creditors, 
even  though  there  appears  upon  the  face  of  them  a 
valuable  consideration  without  any  evidence  of  fraud. 

Thus,  until  the  adjudication  of  bankruptcy,  the 
bankrupt  may  lawfully  pay  in  cash  or  commercial  bills 
such  of  his  debts  as  may  be  due,  these  payments  being 
perfectly  regular  and  in  accordance  with  the  usages  of 
trade,  and  therefore  not  tainted  with  fraud. 

Nevertheless,  these  payments,  and  in  general  all 
transactions  for  valuable  consideration,  civil  as  well  as 
commercial,  may  be  annulled,  if  they  have  taken  place 
after  the  suspension  of  payment,  and  if  the  party  who 
contracted  with  the  bankrupt  was  aware  of  his  sus- 
pension of  payment. 

This  annulment  is,  however,  discretionary,  that  is  to 
say,  the  Tribunal,  even  in  a  case  in  which  all  the  elements 
involving  the  right  to  annul  the  transactions  are  com- 
bined, haj9  the  power  to  take  all  the  circumstances  into 
consideration,  and  grant  or  refuse  the  motion  as  it  shall 
seem  just  to  the  Court. 

Article  449.  In  a  case  in  which  bills  of  exchange 
have  been  paid  after  the  time  fixed  as  that  of  suspen- 
sion, and  before  that  of  the  adjudication  of  bank- 
ruptcy,* the  action  to  recover*  back  the  amount  paid 
can  only  be  brought  against  the  party  for  whose  account 
the  bill  was  drawn,  that  is  to  say,  against  the  drawer  in 
*  See  Art.  441,  p.  351. 
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the  case  of  an  ordinary  bill  of  exchange,  or  against  the 
donneur  cTordre  in  the  case  of  a  bill  drawn  for  the  account 
of  a  third  party.  In  the  case  of  a  promissory  note,  the 
action  can  only  be  brought  against  the  first  endorser  or 
the  holder.  This  rule  will  be  easily  understood,  the 
drawer,  the  donneur  cTordre,  and  the  first  endorser  being 
the  only  persons  who  can  be  held  liable  by  the  estate  for 
the  sums  paid,  they  only  having  profited  by  the  payment 
made  by  the  bankrupt. 

Moreover,  in  any  of  these  cases  there  is  no  recourse 
unless  it  can  be  proved  that  the  drawer,  the  donneur 
d^ordre,  or  the  first  endorser,  or  the  holder,  had,  at  the 
time  of  the  creation  of  the  bill  or  note,  knowledge  of 
the  debtor  s  suspension  of  payment. 

The  rule  that  the  holder  cannot  be  sued  for  pay- 
ment is  applicable  only  in  cases  in  which  a  bill  of  ex- 
change or  a  promissory  note  has  been  presented  and  paid 
at  maturity.  The  holder  cannot  be  sued  in  that  case, 
because  he  himself  has  no  recourse  in  case  of  non-pay- 
ment unless  he  has  caused  a  protest  to  be  made  on  the 
day  following  the  date  of  maturity.  Having,  however, 
been  paid,  he  evidently  would  not  fulfil  that  formality, 
and  it  would  consequently  be  contrary  to  all  principles  of 
justice  and  equity  to  compel  him  to  refund  the  simis  he 
had  received. 

If,  on  the  contrary,  the  bill  has  been  paid  only  after 
maturity,  and  the  holder  was  at  the  time  aware  of  the 
debtor's  insolvency,  he  may  be  required  to  reimburse  the 
amount  thereof 

Article  448.  The  last  case  of  voidable  contracts  is 
provided  for  by  Article  448  of  the  Code  of  Commerce. 

This  Article  enacts  that  the  registration  of  mortgages 
taken  on  the  property  of  a  bankrupt  after  his  suspension 
of  payment,  or  within  the  ten  days  preceding  it,  may  be 
declared  null  and  void  if  more  than  fifteen  days  have 
elapsed  between  the  date  of  the  deed  constituting  the 
mortgage  and  that  of  registration.     This  limitation  of 
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fifteen  days  is  increased  by  one  day  for  every  five  myria- 
mitres  between  the  place  where  the  mortgage  was  given, 
and  that  where  it  was  registered.    • 

This  law  is  in  all  respects  equitable ;  when  a  creditor 
who  has  a  deed  constituting  a  mortgage  neglects  for  a 
long  time  to  give  it  legal  effect,  and  registers  it  only  at 
the  moment  when  his  debtor  is  in  difficulties,  it  is  to  be 
presumed  that  the  debtor  has  attempted  by  a  fraudulent 
agreement  to  keep  up  an  apparent  credit,  thereby  mislead- 
ing other  parties  as  to  his  real  position. 

The  annulment  of  registrations  above  referred  to  is  in 
the  discretion  of  the  Court,  which  is  at  liberty  to  pro- 
nounce them  void  or  to  maintain  them  as  the  case  may  be. 
This  discretion  may  be  exercised,  for  instance,  if  it  appears 
that  the  delay  in  registration  has  been  caused  by  an 
accident,  an  error,  or  by  unavoidable  circumstances,  and 
that  it  has  not  caused  any  prejudice  to  the  other  credi- 
tors of  the  bankrupt. 

But  as  the  matter  is  entirely  in  the  discretion  of  the 
Court,  registrations  can  be  cancelled  even  in  cases  where 
the  third  party  had  no  knowledge  of  the  debtor's  sus- 
pension of  payment 


§  3. — ^PERSONAL  EFFECTS  OF  BANKRUPTCT. 

The  adjudication  of  bankruptcy  deprives  the  bankrupt 
of  his  political  rights.  He  becomes  incapable  of  holding 
any  public  office,  of  sitting  on  juries,  of  being  a  Judge  of 
the  Tribunal  of  Commerce,  or  a  member  of  the  Canseil  de 
prud'Aammes,  or  of  taking  part  in  the  election  of  members 
to  either  of  these  institutions ;  nor  can  he  become  a  stock- 
broker or  other  broker.  He  also  loses  his  right  to  appear 
in  the  Bcmrse,  and  will  not  be  allowed  to  open  a  discount 
account  with  the  Bank  of  France. 
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CHAPTER  11. 
Of  the  administration  of  the  bankrupt's  estates. 

{This  Chapter  eorrespands  to  Chapters  IL  and  IV.  of  the  Text  of  the 
Code  of  Commerce.) 

§  1. — OF  THE  APPOINTMENT  OF  THE  juge-commissoire  AND 
THE  syndics* 

Article  462.  The  administration  of  a  bankrupt's 
estate  is  confided  to  one  or  more  provisional  syndics 
appointed  by  the  same  decree  which  adjudicates  the 
bankruptcy. 

The  creditors  are  consulted  at  their  first  meeting  as  to 
the  appointment  of  new  syndics,  after  which  the  Court, 
without  being  bound  by  the  views  of  the  creditors,  pro- 
ceeds to  appoint  new  syndics,  or  retains  those  already 
appointed. 

The  number  of  syndics  may  at  any  time  be  increased 
to  three;  they  need  not  be  creditors.  After  having 
rendered  an  account  of  their  management  they  receive 
payment  for  their  services,  the  amount  of  which  is  fixed 
by  the  Court,  on  the  report  of  the  juge-commissaire. 

In  most  cases  only  one  syndic  is  appointed;  he  is 
generally  a  person  enjoying  the  confidence  of  the  Court, 
and  who  has  made  a  special  profession  of  that  ofiice. 

Article  463.  No  relation  of  the  bankrupt  up  to 
the  fourth  degree,  or  connection  by  marriage,  can  be 
appointed  syndic. 

Article  465.  When  there  are  several  syndics  they 
must  act  collectively,  that  is  to  say,  they  must  agree 

*  The  law  always  speak  of  syndics  in  the  plural,  because  there 
may  be  several,  but  in  practice  one  syndic  only  is  appointed. 
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together  and  exercise  mutual  supervision  over  each  other. 
They  are  jointly  and  severally  responsible  for  the  con- 
sequences of  iJieir  common  administration,  unless  the 
juge-commmaire  has  given  to  one  of  them  special 
authority  for  the  execution  of  certain  specified  acts. 

Syndics  are  not  public  officials,  but  simply  officers  of  the 
Court,  whose  revocation  can  be  ordered  by  the  Tribunal 
on  the  application  of  the  bankrupt,  or  of  the  creditors, 
or  without  either  by  the  Court  itself. 

Article  464.  In  case  it  is  necessary  to  add  or 
replace  one  or  more  syndics,  application  is  made  by  the 
juge'cammissaire  to  the  Tribunal  of  Commerce,  which  will 
proceed  to  their  nomination  according  to  the  forms  pro- 
vided by  Article  462. 

Articles  451  and  462.  With  a  view  to  watch 
over  and  to  accelerate  the  proceedings  as  well  as  the 
management  of  the  estate,  the  judgment  declaring  the 
bankruptcy  appoints,  besides  the  syndic,  a  member  of 
the  Tribunal  of  Commerce  as  juge-commissaire.  The  duty 
of  this  official  is  to  make  a  report  to  the  Tribunal  of 
Commerce  as  to  all  disputes  arising  out  of  the  bank- 
ruptcy proceedings  which  come  within  the  jurisdiction 
of  that  tribunal. 

Article  453.  Orders  made  by  the  juges<ommissaires 
can  only  be  appealed  from  in  the  cases  provided  by  law. 
Such  appeals  lie  to  the  Tribunal  of  Commerce. 

Article  454.  The  Tribunal  of  Commerce  can  at 
any  time  replace  the  jtige-commissaire  by  another  of  its 
members. 

Article  466.  In  the  case  of  complaints  respect^- 
ing  the  acts  of  the  syndic,  the  juge-cammissaire  will 
adjudicate  upon  the  same  within  three  days  from  notice 
thereof;  but  an  appeal  from  his  decision  lies  to  the 
Tribunal  of  Commerce.  The  decisions  of  the  juge-comr 
missaire  must  be  provisionally  executed,  notwithstanding 
appeal 

Article  467.    The  juge-cammissaire  can,  either  at  the 
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request  of  the  bankrupt,  or  of  the  creditors,  or  of  his 
own  accord,  propose  the  dismissal  of  one  or  more  of  the 
syndics.  If  the  juge-cammissaire  does  not  attend,  within 
eight  days,  to  petitions  presented  to  him,  the  same  can 
be  addressed  to  the  Tribunal.  The  Tribunal,  sitting  in 
chambre  du  conseil,  will  receive  the  report  of  the  juge- 
commissaire  and  the  explanation  of  the  syndics,  and  will 
render  its  decision  forthwith. 

The  creditors  also  co-operate  in  the  administration  of 
the  bankrupt  estate ;  it  is  they,  in  fact,  who  make  known 
the  liabilities  by  sending  in  their  claims ;  they,  more- 
over, examine  jealously  into  the  genuineness  of  each 
other's  claims ;  they  may  also  demand  that  the  declara- 
tion of  bankruptcy  be  fixed  as  having  taken  place  at  an 
earlier  day,  if  they  can  prove  that  the  suspension  of 
payment  existed  before  the  date  stated  in  the  adjudi- 
cation. 

The  bankrupt  himself  assists  in  the  administration  of 
his  estate,  as  it  is  his  duty  to  give  the  syndic  all  informa- 
tion which  may  be  useful  as  to  the  state  of  his  affairs, 
and  particularly  as  to  debts  to  be  collected,  and  generally 
as  to  everything  which  may  tend  to  increase  or  preserve 
the  assets.  He  has  also  the  right  to  intervene  in  all 
actions  in  which  the  syndic  appears  as  plaintiff  or  de- 
fendant. 

Article  483.  The  ministhre  public  also  takes  cogniz- 
ance of  all  bankruptcy  proceedings,  and  is  required  by 
the  law,  in  the  interest  of  public  policy,  to  watch  closely 
for  any  indication  of  such  misdemeanors  and  offences  as 
may  have  been  committed,  as  will  be  hereafter  explained, 
and  to  this  end  it  has  the  right  to  demand  at  all  times 
an  inspection  of  all  contracts,  documents  or  books  relating 
to  the  bankruptcy. 

A  final  supervision  over  the  bankruptcy  belongs  to 
the  Tribunal  of  Commerce,  whose  functions  in  relation 
thereto  are  both  numerous  and  important,  and  whose 
especial  duties  are  to  appoint  the  syndics  and  the  juge-- 
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wmmmaire,  to  decide  upon  appeals  made  against  the 
decision  of  the  ]atter,  to  confirm  all  agreements  made 
between  the  bankrupt  and  his  creditors ;  and,  lastly,  to 
obtain  a  thorough  knowledge  of  everything  relating  to 
the  bankruptcy.     (Article  635.) 


§  2. — BANKRUPTCY — CONSERVATORY  MEASURES. 

Immediately  upon  the  declaration  of  the  bankruptcy, 
measures  must  be  taken  in  the  interest  of  the  creditors, 
as  well  as  in  that  of  public  policy,  the  former  with  refer- 
ence to  the  person  of  the  bankrupt,  the  latter  to  his 
estate. 

We  will  fiiTst  treat  of  the  measures  to  be  taken  with 
regard  to  the  person  of  the  bankrupt. 

Although  bankruptcy  is  not  always  an  indictable 
offence,  it  is  necessary  when  it  occurs  to  examine  whether 
it  be  not  the  result  of  fraud,  or  at  least  of  serious  impru- 
dence, constituting  an  indictable  offence.  Moreover,  it  is 
indispensable  that  the  bankrupt  should  furnish  the  requi- 
site explanations  concerning  the  state  of  his  afiairs.  For 
this  reason  it  is  necessary  to  secure  his  person. 

Article  465.  The  adjudication  may  therefore  con- 
tain an  order  that  the  bankrupt  be  imprisoned  provi- 
sionally. 

Article  460.  These  measures  are  enforced  not  only 
upon  the  application  of  the  syndics,  but  also  upon  that  of 
the  ministire  public,  to  whom  the  registrar  of  the  Tribunal 
of  Commerce  must  send  within  twenty-four  hours  an 
extract  of  the  judgment  declaring  the  bankruptcy. 

Article  456.  Nevertheless,  when  the  bankrupt 
within  three  days  from  the  date  of  his  suspension  of  pay- 
ment has  deposited  at  the  office  of  the  Tribunal  of  Com- 
merce a  declaration  of  such  suspension  of  payment, 
together  with  a  statement  of  his  accounts,  and  is  not 
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under  arrest  for  other  causes,  the  Tribunal  has  power  to 
relieve  him  from  imprisonment. 

Article  472.  The  detention  of  the  bankrupt  ought 
evidently  to  cease  when  its  continuance  becomes  neither 
just  nor  useful.  The  juge-commissaire  can,  therefore, 
according  to  the  apparent  state  of  the  bankrupt's  affieiirs, 
if  he  discovers  nothing  reprehensible  in  his  transactions, 
request  the  Tribunal  to  set  the  bankrupt  at  liberty  with 
a  provisional  aauf  conduit,  that  is  to  say,  subject  to  its 
being  again  withdrawn  at  the  discretion  of  the  juge-com' 
missatre  on  the  demand  of  the  creditors,  or  by  the  Court 
itself,  especially  if  acts  of  fraud  are  afterwards  discovered. 

The  Muf  conduit  may,  moreover,  be  conditional  or  un- 
conditional For  instance,  the  Tribunal  can  compel  the 
bankrupt  to  furnish  bail  for  his  appearance,  and  in  this 
case  fixes  the  amount  thereof;  when  the  bankrupt  is 
summoned  to  appear  and  fails  to  do  so,  his  surety  is 
obliged  to  pay  to  the  estate  of  the  bankruptcy  the 
amount  fixed  by  the  Tribunal 

Article  473.  Moreover,  when  the  juge-comfmssaire 
neglects  to  apply  for  the  liberation  of  the  bankrupt,  the 
latter  must  not  be  allowed  to  suffer  in  consequence  of 
this  neglect ;  he  has  a  right  to  apply  directly  to  the 
Tribunal  for  his  release. 

We  have  now  considered  the  precautionary  measures 
relating  to  the  person  of  the  bankrupt  There  remains 
to  explain  those  relating  to  his  estate,  and  having  spe- 
cially for  object  to  render  impossible  any  removal  of 
property  by  the  bankrupt  after  his  adjudication. 

Article  455.  To  this  end  the  judgment  declaring 
the  bankruptcy  orders  the  affixing  of  seals  at  the  resi- 
dence and  place  of  business  of  the  bankrupt. 

This  operation  consists  in  the  placing  by  the  Justice  of 
the  Peace  of  pieces  of  tape  on  the  doors,  windows,  ware- 
houses, counters,  cash-boxes,  furniture,  eta,  in  order  to 
prevent  their  being  opened.  These  pieces  of  tape  are 
fastened  together  at  the  ends  and  sealed  with  wax,  and 
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the  violation  of  these  seals  constitutes  an  offence  punish- 
able with  imprisonment  for  from  six  months  to  two 
years. 

There  is,  however,  no  necessity  to  aflix  the  seals,  if  the 
juge-commiasaire  is  of  opinion  that  the  inventory  of  the 
bankrupt's  estate  can  be  made  in  one  day,  in  which  case 
the  inventory  must  be  made  forthwith. 

Article  458.  In  case  of  the  bankruptcy  of  a  firm 
composed  of  several  partners  (sociM  en  nam  collecUf)  the 
seals  must  be  affixed  not  only  at  the  principal  offices  of 
the  firm,  but  also  at  the  residences  of  each  partner  jointly 
and  severally  responsible.  In  the  case  of  failure  of  a 
firm  having  sleeping  partners  {socUt^  en  commandite)  the 
seals  can  be  affixed  only  at  the  offices  of  the  firm  and  at 
the  residences  of  the  general  partners,  but  not  at  those 
of  the  sleeping  partners. 

Article  469.  Moreover,  the  juge-commissaire  can, 
upon  the  application  of  the  syndics,  authorise  the  latter 
to  dispense  with  the  placing  under  seal  (or  order  the 
seals  to  be  broken,  if  they  have  already  been  affixed) 
of  the  following  articles: — Istly,  the  wearing  apparel, 
furniture,  and  other  effects  necessary  to  the  bankrupt 
and  his  family,  and  of  which  the  delivery  has  been 
authorised  by  the  juge-commissaire  on  the  statement  sub- 
mitted to  him  for  this  purpose  by  the  syndics;  2ndly, 
such  objects  as  are  perishable,  or  liable  to  depreciation ; 
and,  Srdly,  such  objects  as  are  necessary  for  carrying 
on  the  business,  if  such  business  cannot  be  interrupted 
without  prejudice  to  the  creditors. 

An  inventory  of  these  objects,  with  an  estimate  of 
their  value,  is  made  at  once  by  the  syndics,  in  the  pre- 
sence of  the  Justice  of  the  Peace. 

It  is  upon  this  official,  as  has  already  been  seen,  that 
the  duty  devolves  of  affixing  the  seals,  as  ordered  by  the 
Court. 

Article  457.  With  this  object  he  receives  informa- 
tion of  the  judgment  ordering  the  affixing  of  the  seals, 
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by  a  notice  sent  to  him  immediately  by  the  Registrar  of 
the  Tribunal  of  Commerce. 

The  Justice  of  the  Peiwe  is,  moreover,  assisted  in  this 
duty  by  the  syndic  in  whose  name  he  acts. 

This  oflBcial  has  also  the  power  to  affix  the  seals,  either 
at  his  own  discretion,  or  upon  the  request  of  one  or 
more  creditors,  even  before  the  adjudication  of  bank- 
ruptcy; but  only  in  case  of  the  disappearance  of  the 
debtor,  or  when  the  property,  or  any  part  thereof,  has 
been  removed. 

This  measure  is,  however,  only  resorted  to  with  the 
utmost  caution,  as  it  would  be  highly  detrimental  to 
the  interests  of  the  trader  against  whom  it  might  have 
been  wrongly  taken. 

Article  479.  Within  three  days  from  the  affixing 
of  the  seals,  the  syndics  must  apply  to  have  them  re- 
moved, and  proceed  to  make  an  inventory  of  the  pro- 
perty belonging  to  the  bankrupt.  In  case  of  delay,  the 
syndics  can  be  condemned  to  pay  damages  to  the  cre- 
ditors. 

The  inventory  is  a  document  enumerating  all  the 
objects,  without  distinction,  found  on  the  bankrupt's 
premises,  and  must  give  a  full  description  thereof,  and 
the  approximate  value  of  all  the  personal  property  so 
found.  The  description  prevents  the  removal  of  the 
property,  and  the  estimate  of  value  makes  it  impossible 
to  replace  articles  of  a  superior  by  those  of  an  inferior 
value. 

The  bankrupt  has  an  evident  interest  that  the  in- 
ventory should  be  drawn  up  in  a  just  and  regular  mamier ; 
he  has  therefore  the  right  to  be  present,  and  should  be 
summoned  to  attend. 

The  inventory  can,  however,  be  made  in  the  absence 
of  the  bankrupt,  provided  he  has  been  duly  summoned 
to  attend. 

Article  480.  This  inventory  is  made  in  duplicate  by 
the  syndics  as  the  seals  are  removed,  and  is  signed  by  the 
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juge'Cammissaire,  who  must  be  present  throughout  the 
proceedings. 

One  copy  is  deposited  at  the  office  of  the  Tribunal  of 
Commerce,  where  the  bankrupt  and  his  creditors  can 
examine  it  without  being  obliged  to  incur  expense  or 
loss  of  time  in  obtaining  a  copy. 

The  other  copy  remains  in  the  hands  of  the  syndics. 

Article  481.  In  the  case  of  a  declaration  of  bank- 
ruptcy  after  decease,  when  no  inventory  has  been  drawn 
up  previously  to  such  adjudication,  or  in  the  case  of  the 
death  of  the  bankrupt  before  the  commencement  of  the 
inv^tory,  the  same  shall  be  prepared  forthwith  in  the 
form  prescribed  in  the  preceding  Article,  and  in  the  pre- 
sence of  the  heirs  after  they  have  been  duly  convened. 

Articles  484  and  485.  When  the  inventory  is  com- 
pleted, the  goods,  moneys,  securities,  books,  papers,  furni- 
ture and  effects  of  the  debtor  shall  be  taken  possession 
of  by  the  syndics,  and  mention  thereof  shall  be  inscribed 
at  the  foot  of  the  inventory,  by  the  syndics,  who  will 
acknowledge  the  same.  The  syndics  shall  continue  to 
collect  debts  owing  to  the  estate,  under  the  supervision 
of  the  juge-commissaire. 
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CHAPTER   m. 
Of  thb  duties  of  the  stkdics. 


§  1. — OF  THE  SALE  OF  GOODS  AND  RBOOVEET  OF 
ASSETS. 

Abticle  476.  After  the  seals  have  been  affixed,  and 
the  inventory  has  been  completed,  it  is  the  duty  of  the 
syndic,  in  case  the  bankrupt  has  failed  to  file  his  accounts, 
to  draw  them  up  immediately  by  means  of  the  books  and 
documents  of  the  bankrupt,  and  with  the  help  of  such 
other  information  as  he  can  obtain.  These  accounts  he 
must  deposit  at  the  office  of  the  Tribunal  of  Commeroa 

Abticle  469,  §  3.  The  syndics  may  continue  the 
business,  but  the  authorisation  of  the  juge-comfimmire  is 
necessary  for  this  purpose. 

Article  470.  They  are  bound  to  proceed  at  once  ta 
sell  such  things  as  are  clearly  liable  to  depredation,  or 
the  preservation  of  which  would  be  too  expensive,  as> 
for  instance,  valuable  horsea  In  such  case  they  require 
only  the  authority  of  the  juge-cammissaire,  it  not  being 
necessary  to  consult  the  bankrupt  or  his  creditors. 

Article  47L  One  of  the  most  important  duties  of 
the  assignee  is  that  of  protecting  and  representing  the 
rights  and  interests  of  the  bankrupt. 

With  this  object,  all  books,  documents,  and  papers  be- 
longing to  the  bankrupt  are  delivered  to  the  syndic,  and 
although,  as  a  general  principle,  the  secrecy  attaching  to 
letters  is  considered  inviolable,  nevertheless,  the  gravity 
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and  number  of  the  intereste  involved  in  cases  <^  bank- 
ruptcy are  such,  that  the  syndic  possesses  foil  authority 
to  receive  and  open  letters  addressed  to  the  bankrupt 
through  the  medium  of  the  post-office  or  otherwise. 

If  the  bankrupt  be  present,  he  may  assist  at  the  open- 
ing of  such  letters  as  personally  concern  him. 

The  syndic  must,  as  soon  as  he  enters  into  possession, 
take  all  measures  which  may  be  necessary  for  the  pre- 
servation of  the  bankrupt's  rights. 

Articls  475.  The  syndic  should  cause  the  bankrupt 
to  attend  before  him  to  close  and  balance  the  books  in 
his  presence.  K  the  bankrupt  fiedl  to  attend,  he  should 
be  summoned  to  appear  within  forty-eight  hours.  He 
may  appear  by  deputy,  whether  he  possesses  a  sauf  con- 
duit  or  not,  upon  furnishing  satisfactory  reasons  to  the 
juge-commissaire. 

Abticle  478.  When  the  bankruptcy  of  a  trader  has 
been  declared  after  his  decease,  or  when  the  bankrupt 
dies  after  the  adjudication  of  bankruptcy,  his  widow, 
his  children^  or  his  heirs,  can  present  themselves,  or  be 
represented  in  substitution  for  the  deceased  on  the  pre» 
paration  of  the  balance-sheet,  as  well  as  in  all  other 
matters  relating  to  the  bankruptcy. 

As  we  have  already  seen  under  the  heading  of  Divesture 
of  Bights,  termed  in  French  ''  dessaisissement^  the  syndics 
represent  the  bankrupt  in  all  lawsuits,  whether  as 
plaintiff  or  defendant  They  represent,  moreover,  the 
general  body  of  creditors  in  all  the  actions  brought 
by  or  against  them. 

Article  490.  They  must  also  apply  for  the  regis- 
tration of  a  judicial  mortgage"^  on  all  the  real  property  of 
ihe  debtors  of  the  bankrupt. 

We  have  already  seen  that  a  mortgage  which  has  not 
been  made  public  by  registration  has  no  effect  as  regards 

*  Every  judgment  carries  with  it,  in  favor  of  the  creditor  who 
hsA  obtained  it,  a  judicial  mortgage  on  all  present  and  future  real 
property  of  the  debtor. 
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third  parties^  and  carries  with  it  no  right  of  preference. 
Registration  alone  authenticates  it  and  ensures  its  effect 
The  order  of  preference  as  between  secured  creditors 
being  determined  by  priority  of  date  of  registration, 
the  syndics  are  bound,  in  the  interest  of  the  bankrupt,  and 
above  all  in  that  of  the  estate,  to  hasten  the  registration 
of  the  bankrupt's  mortgage  rights  if  the  latter  has  not 
complied  with  that  formality. 

Let  us  here  mention  that  the  syndics  are  equally 
obliged  to  register  their  legal  mortgage,  as  representa- 
tives of  the  general  body  of  creditors,  over  all  the  real 
property  of  the  bankrupt  which  may  have  come  to  their 
knowledge.  We  need  not  further  refer  to  this  question 
of  legal  mortgage,  having  already  demonstrated  its 
utility,  and  explained  its  general  character. 

The  syndics  must  further  proceed,  under  the  super- 
vision of  the  juge-oommissaire,  to  collect  the  debts  due  to 
the  bankrupt  They  have  for  this  purpose  the  power 
to  give  valid  receipts  and  discharges. 

Article  489.  With  the  object  of  ensuring,  in  the 
interests  of  the  creditors  of  the  bankrupt,  the  proper 
management  of  the  estate  by  the  syndics,  and  especially  of 
rendering  any  misappropriation  on  their  part  impossible, 
or,  at  all  events,  difficult,  the  law  provides  that  all 
moneys  so  collected  (as  well  as  all  sums  realized  through 
sales  effected  by  the  syndics),  shall,  after  deduction  of 
such  sums  as  may  be  considered  necessary  by  the  juge- 
commissaire  for  the  costs  and  current  expenses  of  the 
bankruptcy,  be  immediately  paid  into  the  *'  Caisse  de 
Dipdts  et  Consignations!'  where,  according  to  the  articles 
of  incorporation  of  this  institution,  such  moneys  pro* 
duce  interest  at  the  rate  of  three  per  cent,  per  annum, 
commencing  sixty  days  after  the  date  of  the  deposit 
made. 

Within  three  days  after  the  receipt  of  any  moneys  due 
to  the  estate,  the  syndics  must  report  to  the  juge-commis- 
saire  the  due  compliance  with  this  rule. 
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They  are  liable  to  pay  on  any  sums  which  they  may 
have  unduly  kept  in  hand,  interest  at  the  legal  rate  of  5 
per  cent,  per  annum ;  moreover,  should  they  have  mis- 
appropriated or  converted  to  their  own  use  such  moneys* 
they  are  punishable  by  imprisonment  for  any  period  from 
two  months  to  two  years. 

In  order  to  ensure  the  efficacy  of  the  forgoing  pro- 
visions, it  is  further  enacted  that  the  moneys  paid  into 
the  "  Came  de  D4p6t8  et  Comignations  "  cannot  be  with- 
drawn except  by  an  order  of  tixejuge-eommismire. 

Article  487.  It  may  sometimes  be  advisable  in  the 
interest  of  the  bankrupt,  with  a  view  of  avoiding 
expense  and  loss  of  time,  to  terminate  legal  proceed- 
ings by  a  compromise.  The  syndics  may,  in  general, 
settle  any  dispute  relatiQg  to  the  estate,  after  the 
bankrupt  has  been  requested  to  state  his  views  in  the 
matter. 

This  rule,  however,  is  subject  to  some  exceptions.  If 
the  amount  in  dispute  has  a  fixed  value,  or  exceeds  that 
of  300  francs,  however  small  may  be  the  sum  given  or 
received  in  consequence  of  the  compromise,  such  com- 
promise is  only  binding  after  having  been  confirmed  by 
the  Civil  Tribunal,  or  by  the  Tribunal  of  Commerce, 
according  to  whether  the  dispute  in  question  falls  within 
the  jurisdiction  of  one  or  the  other  of  these  Courts.  In 
any  case,  the  bankrupt  must  be  summoned  to  attend  such 
confirmation,  and  may  oppose  it,  in  which  case  the  Court 
will  consider  his  application. 

The  opposition  of  the  bankrupt  is  sufficient  to  pre- 
vent the  confirmation  of  the  compromise  if  it  relates  to 
real  property. 

Moreover,  the  syndic  cannot  in  any  case  refer  disputed 
questions  to  arbitration.  This  is  because  arbitration  does 
not  always  offer  the  same  guarantees  as  do  the  Courts, 
and  perhaps  also  because  all  that  relates  to  matters  of 
bankruptcy  has  a  public  interest,  and  cannot  therefore 
be  withdrawn  from  the  jurisdiction  of  the  Tribunals  of 
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Ck>mmeroe,  which  have  natural  control  over  bank- 
ruptcies. 

The  ayndie  will  pay  all  the  expenses  incurred  by 
the  execution  of  these  different  measures  out  of  the 
moneys  arising  from  the  assets,  but  as  it  is  necessary  to 
provide  that  the  insufficiency  of  assets  to  meet  the 
primary  expenses  of  the  bankruptcy  shall  not  serve  as 
a  means  to  cover  firauds,  and  enable  the  bankrupt  to 
escape  with  impunity,  Article  461  empowers  the  ju^- 
commiasaire  to  order  that  the  sum  requisite  for  the  first 
expenses^  be  advanced  by  the  public  treasury,  and 
repaid  preferentially  out  of  the  first  moneys  received 
on  account  of  the  estate. 

Abticle  486.  If  the  amount  of  assets  realised  be 
insufficient  to  proceed  with  the  management  of  the  bank- 
ruptcy,  a  sale  of  furniture  or  goods  is  then  resorted  to. 

In  this  case  the  juge'Commmaire  communicates  with 
the  bankrupt,  whose  interest  it  naturally  is  that  such 
sale  shall  not  prevent  him  from  obtaining  his  discharge, 
BxA\£ihQJuge-commisBaire  be  then  of  opinion  that  the 
sale  is  necessary,  he  orders  it  to  take  place,  either 
privately  by  the  syndic,  or  by  public  auction  through 
such  officials  as  he  may  designate. 

Abticle  474.  The  syndic  applies  for  an  allowance 
for  the  maintenance  of  the  bankrupt,  and  the  Juge-com- 
mi88aire,  without  consulting  the  creditors,  refuses  or 
grants  the  application,  fixing  in  the  latter  case  a  sum 
proportionate  to  the  necessities  of  the  family  of  the 
bankrupt  and  to  the  resources  of  the  estate. 

The  syndic  or  the  bankrupt  can  appeal  to  the  Tribunal 
of  Commerce  from  the  decision  of  the  juge-cammiasaire. 

In  conclusion,  we  will  briefly  explain  the  measures  to 
be  taken  in  the  interest  of  the  public. 

*  These  include  the  costs  of  adjudication  of  bankruptcy,  tiie 
placarding  of  bills,  the  insertion  of  the  judgment  in  the  news- 
papers, the  affixing  of  the  seals,  the  arrest  and  imprisonment  of 
the  bankrupt,  etc. 
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Article  477.  The  juge-cammissaire  is  authorised  in 
the  interest  of  public  policy,  to  examine  the  bank- 
rupt, his  clerks,  employes,  and  any  other  persons,  in 
order  to  ascertain  the  causes  of  the  bankruptcy,  and  all 
circumstances  connected  therewitL 

The  duty,  however,  of  exercising  a  stringent  super- 
vision over  the  bankruptcy  in  the  public  interest  devolves 
more  especially  on  the  minisUre  public. 

Article  459.  Information  must  therefore  be  imme- 
diately given  to  the  miniathre  public  of  the  adjudication  of 
hankruptcy,  and  for  this  reason  the  Registrar  of  the 
Tribunal  of  Commerce  is,  as  we  have  already  shown  in 
the  case  of  arrest  of  the  bankrupt,  bound  to  forward 
within  twenty-four  hours  to  the  Procureur  de  la  Ripublique 
in  whose  jurisdiction  the  bankruptcy  has  taken  place,  an 
abstract  of  the  judgment  declaring  the  bankruptcy. 

Article  483.  In  order  to  comply  with  this  formality, 
the  miniature  public  has  the  right  to  be  represented  at  the 
taking  of  the  inventory,  and  to  require  from  the  st/ndic 
inspection  of  all  documents,  books,  or  papers  relating  to 
the  bankruptcy. 

Article  482.  Lastly,  with  a  view  to  enable  the 
ministire  public  to  judge  more  fully  as  to  the  real  character 
of  the  bankruptcy,  the  syndics  are  bound,  fifteen  days 
after  they  enter  upon  their  duties,  to  transmit  to  the  juge- 
commissaire  a  statement  or  summary  of  the  apparent 
position  of  the  bankruptcy,  the  principal  causes  thereof, 
and  the  circumstances  attending  the  same. 

The  juge'Commissaire  immediately  transmits  this  report, 
together  with  his  own  observations  thereon,  to  the 
Procureur  de  la  Ripublique. 

If  the  juge-commissaire  has  not  received  this  report 
within  the  prescribed  time,  he  must  inform  the  Procureur 
de  la  Hipublique  thereof,  and  explain  the  causes  of  the 
delay. 
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§  2. — ^AS  TO  THE  MODE  OF  ASCERTAINING  THE  AMOUNT 
OF  THE  ASSETS. 

In  estimating  the  real  value  of  the  bankrupt's  estate, 
such  articles  as  are  in  his  possession  but  which  belong  to 
others,  evidently  ought  not  to  be  included. 

The  owner  of  such  articles  can  in  fact  always  daim 
their  restitution  by  means  of  an  action  at  law.  But  the 
exercise  of  this  right  of  recovery  is,  in  the  case  of  bank- 
ruptcy, and  in  some  other  special  cases,  subject  to  the 
fulfilment  of  certain  stringent  conditions,  imposed  in  the 
interests  of  the  creditors  on  the  party  claiming  restitution 

The  law,  without  providing  for  all  cases  of  claims  for 
restitution  (which  would  have  been  impossible  and  un- 
necessary) nevertheless  lays  down  certain  rules. 

Article  574.  For  instance,  it  provides  for  the  case 
of  a  claim  for  the  restitution  of  commercial  bills  (drafts, 
acceptances,  or  promissory  notes)  handed  over  by  the 
owner  thereof  without  any  intention  to  transfer  his 
property  therein,  but  simply  for  the  purpose  of  obtaining 
payment  thereof,  and  to  hold  at  his  disposal  the  amount 
so  paid,  or  to  apply  the  same  to  the  discharge  of  certain 
specified  debts,  and  particularly  to.  provide  for  the  pay- 
ment of  commercial  bills.  The  question  arises  here: 
How  can  the  owner  prove  that  he  parted  with  the  bill 
for  the  alleged  purpose  ?  If  the  endorsement  of  the  bill 
is  worded  "valeiir  d  Vencaissement"  (for  coDection)  no 
difficulty  arises,  as  the  purpose  for  which  the  bill  was 
given  is  thereby  clearly  proved. 

If  the  endorsement  is  irregular,  that  is  to  say,  if  any 
of  the  particulars  required  by  law  are  omitted,  it  has  then 
only  the  effect  of  an  authority  to  obtain  payment  (Article 
138  .of  the  Code  of  Commerce),  in  this  case  the  syndic 
can  resist  the  claim  for  restitution  by  proving  that  the 
intention  of  the  parties  was  to  transfer  by  the  endorse- 
ment the  property  in  the  bilL 
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An  endoTsement  which  although  regular  is  worded 
otherwise  than  "f?afewr  d  I'encaiasement"  constitutes  a 
transfer  of  property,  and  therefore  is  an  obstacle  to 
the  restitution.  But  here  also  appearances  give  way  to 
actual  facts,  and  the  claimant  is  allowed  to  prove  by 
his  correspondence,  books,  or  by  any  other  means  the 
existence  of  the  condition. 

The  right  to  demand  restitution  is  moreover  subject 
to  the  condition  that  the  bills  must  not  have  been  paid. 
It  is  of  little  consequence  whether  they  have  matured  or 
not;  but  from  the  moment  they  have  been  paid  the 
amount  becomes  part  of  the  assets  of  the  bankrupt,  and 
thus  becomes  exempt  from  all  claims  for  restitution.''^ 
The  party  holding  the  bills  cannot  in  that  case  recover, 
but  ranks  as  a  simple  creditor  against  the  estate. 

It  is  also  necessary  that  the  bills  themselves  be  still  in 
the  possession  of  the  bankrupt,  but  the  claim  for  resti- 
tution is  admitted  even  when  the  bills  themselves 
are  no  longer  in  his  possession,  provided  the  proceeds 
thereof  be  not  included  in  the  bankrupt's  assets. 

It  is  principally  for  this  reason  that  an  action  for  resti- 
tution may  be  successfully  brought  even  if  the  bills  are 
still  unpaidf 

A  claim  for  restitution  can  also  be  made  in  the  case  of 
goods  which  have  been  simply  deposited  with  the  bank- 
rupt or  consigned  to  him  for  sale,  so  long  as  such  goods 
are  wholly  or  partly  in  existence. 

It  is  hardly  necessary  to  remark  that  this  provision  of 
the  law  is  very  reasonable ;  in  fact,  the  owner  who  deposits 
or  consigns  goods  merely,  in  nowise  intends  to  transfer 
the  property  therein,  and  it  is  only  just  that  he  should 

*  Because  clums  for  restitution  can  never  be  enforced  except 
when  relating  to  an  actually  existing  object. 

f  It  has  been  decided  that  in  this  case  an  action  for  restitution  lies 
when  the  bankrupt  acting  as  agent  has  deputed  a  third  party  to 
cash  the  bills,  provided  that  the  amount  has  not  yet  been  received 
by  the  bankrupt  and  does  not  form  part  of  his  assets.  (Court  of 
Cassation,  26th  April,  1849.) 
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be  able  to  claim  their  restitution  in  the  event  of  the 
bankruptcy  of  the  pertKm  with  whom  they  were  deposited 
or  to  whom  they  were  consigned* 

It  will,  however,  be  understood  that  when  the  action 
for  restitution  is  only  brought  after  the  goods  forming 
the  claim  have  been  sold  to  third  persons,  the  claim  for 
their  restitution  cannot  be  allowed  as  against  such  third 
parties  if  the  sale  has  been  a  bond  fide  one,  for  by  virtue 
of  the  maxim  of  French  juiisprudence,  "^  possession  taut 
litre"  the  latter  were  justified  in  believing  that  the  bank- 
rupt who  had  possession  of  these  goods  was  their  legi- 
timate owner. 

Moreover,  in  the  cases  of  a  deposit  or  of  a  consignment, 
independently  of  the  claim  for  restitution  which  the  de- 
positor or  the  consignor  has  when  the  objects  are  still 
in  existence,  he  also  has  an  exclusive  right,  if  they  have 
been  sold  by  the  bankrupt,  to  whatever  proceeds  thereof 
remain  unpaid.  This  right  may  be  described  as  a  species 
of  daim  upon  the  debt  still  dua  It  does  not  exist  when 
the  proceeds  have  been  paid  to  the  bankrupt,  or  when 
bills  have  been  given  in  settlement  thereof,  or  where 
the  amount  has  been  included  in  the  account  curr^it 
between  the  bankrupt  and  the  purchaser. 

The  law  also  provides  for  the  restitution  of  personal 
property  which  remains  unpaid  for. 

Sales  of  goods,  which  of  all  contracts  are  the  most 
common  and  important,  ought  to  be  protected  by  every 
possible  guarantee.  With  this  view  it  is  essential  that 
the  rights  of  the  vendor  be  jealously  guarded,  and  this 
the  Legislature  has  effectively  done. 

For  example,  when  the  vendee  refuses  to  pay  the  vendor, 
the  latter  can  demand  that  the  sale  be  declared  void,'*'  and 
that  the  goods  sold  be  restored  to  him,  without  prejudice 
to  his  action  for  damages  arising  out  of  the  transactionu 

Moreover,  if  the  sale  has  been  made  for  cash,  the  vendoc, 

*  Unless  he  prefers  to  enforce  the  contract  and  take  legal 
measures  to  ohtain  payment  of  the  price. 
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if  he  has  not  yet  delivered  the  goods,  may  refuse  to  do 
so,  unless  the  vendee  is  willing  to  pay  the  price  thereof.* 

In  this  case  the  seller  retains  as  security  the  goods 
sold  until  the  payment  is  completed.  This  legal  security 
is  called  "  droit  de retention" 

The  seller  has,  further,  whether  the  contract  of  sale  be 
for  cash  or  on  credit,  a  preferential  claim  upon  the  proceeds 
of  the  re-sale  of  the  goods ;  but  we  may  remark  that  this 
claim  is  subject  to  two  conditions,  viz.,  that  the  goods 
sold  be  still  in  the  possession  of  the  buyer,  and  that  they 
be  still  in  their  original  condition. 

If  the  sale  is  for  cash,  the  seller  has,  independently  of 
his  privilige,  a  right  to  the  restitution  of  the  goods  he  has 
delivered  without  being  paid  therefor. 

The  seller  who  exercises  such  right  of  restitution  re- 
covers thereby  possession  of  the  goods  sold,  as  security  for 
the  payment  of  the  price,  and  without  prejudice  to  the 
sale,  which  is  still  valid,  and  may  be  claimed  against  him 
as  well  as  in  his  favor. 

The  exercise  of  this  right  is  subject  to  three  conditions : 
1,  that  the  goods  sold  and  delivered  be  still  in  the  pos- 
session of  the  purchaser;  2,  that  they  be  still  in  the 
same  state ;  and  3,  that  the  claim  for  restitution  be  made 
within  eight  days  from  the  date  of  delivery. 

The  foregoing  are  the  general  provisions  of  the  law  of 
sales,  but  in  relation  to  bankruptcy  they  undergo  nume- 
rous and  important  modifications. 

If  the  goods  sold  have  been  delivered  to  a  bankrupt. 
Article  550  of  the  Code  of  Commerce  suppresses  the  privi- 
lige  as  well  as  the  right  of  claiming  a  re-delivery,  so  that 
the  seller  is  placed  on  the  same  footing  as  an  ordinary 
creditor. 

This  provision  is  a  perfectly  equitable  one,  as  on  the 
one  hand  the  seller  could  not  have  counted  upon  a  pri- 
t?ilige  in  relation  to  goods,  the  very  destination  of  which 

*  Delivery  consists  in  handing  over  the  goods  sold  to  the  control 
«nd  possession  of  the  vendee. 
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indicated  that  they  were  to  be  resold ;  and  on  the  other 
hand  it  would  be  unjust  to  deprive  the  other  creditors  of 
the  proceeds  of  such  goods  because  they  may  have 
trusted  the  bankrupt  in  consideration  of  his  stock  on 
hand,  which  they  had  every  reason  to  believe  was  his 
property. 

Abticles  575  and  576.  If,  on  the  contrary,  the  goods 
sold  have  not  yet  been  delivered  to  the  bankrupt,  or  to 
the  commission  agent  employed  to  sell  them  for  his 
account,  the  question  arises  whether  the  vendor  has  a 
right  of  "  stoppage  in  transitu."  The  answer  is,  that  in 
general  he  has  (Article  576),  but  this  right  can  only  be 
enforced  under  certain  conditions. 

It  is,  for  instance,  as  we  have  seen,  important  that  the 
goods  should  not  have  entered  the  bankrupts  ware- 
houses, that  is  to  say^  all  such  places  as  are  used  by  the 
bankrupt  to  store  his  goods  until  their  sale.  Thus  ships, 
quays,  pits  in  the  ground,  or  wooden  sheds,  if  employed 
for  this  purpose,  are  considered  to  be  warehouses. 

Moreover,  the  goods  must  not  have  been  placed  in  the 
hands  of  a  commission  agent  for  the  purpose  of  being 
sold  for  the  bankrupt's  account,  nor  must  they  have  been 
deposited  in  a  public  warehouse  in  the  name  of  the 
latter  by  the  vendor ;  it  appears,  however,  from  the  text 
of  the  law,  that  if  the  goods  were  forwarded  to  a  com- 
mission agent,  not  for  the  purpose  of  being  sold  for  the 
account  of  the  bankrupt,  but  simply  to  be  re-forwarded, 
the  seller  would  not  be  deprived  of  his  "stoppage  in 
transitu."  It  is  further  necessary  that  the  goods  sold 
be  still  in  their  original  condition,  as  it  is  a  settled  prin- 
ciple that  goods  which  have  lost  their  individuality  cannot 
be  reclaimed  by  the  vendor,  "  res  extinctse  vindicari  non 
possunt."  It  has  for  this  reason  been  decided  that  the 
mixture  of  white  with  red  wine,  or  that  of  different  qua- 
lities of  com,  the  transformation  of  wine  into  spirits,  or 
of  wood  into  charcoal,  put  an  end  to  the  claim  for 
re-delivery.     In    like  manner,  and  with   yet  stronger 
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reasons,  goods  once  sold  by  the  bankrupt  cannot  be 
reclaimed. 

If,  therefore,  the  buyer  resell  the  goods  while  they 
are  still  "  in  transitu/'  the  rights  of  the  third  party,  who 
buys  the  same,  must  be  respected,  provided  always,  that 
he  has  concluded  the  bargain  only  after  satisfying  him- 
self as  to  the  right  of  the  vendor  to  the  possession  of 
the  goods,  by  examining  the  invoice  which  proves  his 
property  therein;  and  the  bill  of  lading,  or  way-bill, 
signed  by  the  consignor,  which  demonstrates  his  right 
to  the  possession  thereof.  The  concurrence  of  these  two 
conditions  is  absolutely  necessary  in  order  to  bar  the 
vendor's  right  of  "  stoppage  in  transitu." 

Moreover,  the  party  who  obtains  the  re-delivery  of 
goods  sold  is  bound  to  pay  to  the  estate  of  the  bankrupt 
any  advances  that  may  have  been  made,  any  expenses 
that  may  have  been  incurred,  and  any  debts  that  may 
have  been  contracted  in  relation  to  the  same. 

He  is  also  bound  to  repay  to  the  estate  any  sums 
he  may  have  received  on  account  of  the  goods  so  re- 
delivered. 

Article  577.  When  the  goods  have  neither  been 
delivered,  nor  even  forwarded  to  the  bankrupt,  but  have 
remained  in  the  possession  of  the  seller,  the  latter  can, 
according  to  Article  1,613  of  the  Civil  Code,  exercise  a 
right  of  retention  over  the  same.  He  can  even  demand 
that  the  sale  be  annulled,  according  to  Article  1,184  of 
the  Civil  Code. 

Article  578.  In  the  cases  provided  for  by  the  two 
Articles  575  and  576,  the  syndic,  by  the  authority  of 
the  juge'Commissaire,  may  elect  to  compel  delivery  of 
the  goods,  upon  payment  to  the  vendor  of  the  price- 
agreed  upon  between  him  and  the  bankrupt. 

Article  579.  The  syndtcs  can,  with  the  permission 
of  the  juge'Commissaire,  admit  the  claims  of  any  pei-sons 
i^ho  are  entitled  to  bills  or  goods  comprised  in  the 
bankrupt's  assets. 
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The  last  right  to  claim  re-delivery  which  we  shall  con- 
sider is  that  which  belongs  to  a  married  woman. 

The  general  policy  of  the  law  on  this  point  has  been  to 
considerably  restrict  the  right  of  women,  in  order  to 
prevent  a  trader  settling  the  greater  part  of  his  estate 
upon  his  wife  a  short  time  before  his  declaration  of 
bankruptcy — a  fraud  formerly  much  practised. 

Article  557.  When  the  marriage  has  not  merged 
the  property  of  the  wife  in  that  of  the  husband  (niariage 
en  communauU),  the  wife,  in  the  case  of  her  husband  s 
bankruptcy,  is  entitled  to  all  the  real  estate  belonging  to 
her,  and  to  which  she  has  succeeded  by  devise  or  inherit- 
ance, and  here  the  claim  is  admitted  without  any  diffi- 
culty, because  in  such  cases  there  is  no  danger  either  that 
the  wife's  claims  are  fictitious,  as  she  only  takes  property 
of  which  she  has  never  ceased  to  be  the  owner,  or  that 
the  property  claimed  has  been  acquired  with  moneys 
belonging  to  the  bankrupt's  estate. 

Article  558.  The  wife  can  likewise  claim  aoy 
real  property  acquired  by  her,  in  her  own  name,  with 
moneys  coming  to  her  from  inheritances  and  gifls. 
Nevertheless,  as  the  fraud  which  the  law  desires  to 
prevent  might  be  practised  here,  the  enforcement  of 
the  wife's  claim  is  subject  to  the  double  condition  that 
the  origin  of  her  money  be  clearly  proved  by  means 
of  an  inventory  or  other  authentic  document,  and 
that  an  express  declaration,  setting  forth  the  invest- 
ment of  the  money  therein,  be  contained  in  the  deed  of 
purchase. 

Article  559.  Apart  from  this  case,  and  from  the 
provisions  of  the  marriage  contract,  the  law  presumes 
that  all  property  acquired  by  the  wife  of  the  bankrapt 
belongs  to  the  husband,  has  been  paid  for  with  money 
belonging  to  him,  and  must  be  included  in  his  estate ; 
the  burden  of  proof  is  upon  the  wife  to  show  the  con- 
trary. 

Article  561.    It  must,  however,  be  borne  in  mind 


Digitized  by 


Google 


BANKRUPTCY — DIFFERENT  KINDS  OF  CREDITORS.   389 

tliat  if  the  real  property  recovered  by  the  wife  has 
been  mortgaged  by  her  husband,  she  is  bound  by  such 
mortgage,  but  she  may  claim  against  the  estate  if  the 
debts  for  which  the  property  has  been  mortgaged 
concern  her  husband  only. 

Article  560.  The  daims  of  married  women  upon 
furniture  may  next  be  considered.  Speaking  generally, 
the  wife  can  recover  all  furniture  or  personal  property 
which  has  not  become  the  common  property  of  both^  that 
is  to  say,  which  has  remained  her  own  separate  estate. 

Nevertheless,  the  enforcement  of  this  claim  is  subject 
to  the  production  of  an  inventory,  or  other  authentic 
document,  shewing  that  the  property  composing  her 
separate  estate  is  identical  with  that  which  she  claims. 

In  de&ult  of  proof  by  the  wife  to  this  effect,  all 
fiimitm^  and  personal  property  (that  belonging  to  the 
husband  as  well  as  that  belonging  to  the  wife,  and  in 
spite  of  any  provisions  to  the  contrary  in  the  marriage 
contract)  fall  into  the  estate,  except  in  cases  in  which  the 
stffidiCy  with  the  authority  of  the  Juge-commissaire,  hands 
over  to  the  wife  such  clothes  and  linen  as  are  necessary 
for  her  use. 

Article  562.  In  case  the  wife  has  paid  debts  for 
her  husband,  the  legal  presumption  is  that  she  has  paid 
them  with  the  money  of  her  husband,  and  unless  she 
prove  the  contrary,  as  is  provided  by  Article  559,  she 
can  have  no  right  to  reimbursement. 


§  3. — OF  THE  DIFFERENT  KINDS  OF  CREDITORS. 

When  all  preferential  claims  liave  been  settled,  there 
remain  certain  assets  which  must  be  distributed  amongst 
the  different  creditors  of  the  estate.  We  shall  next 
consider  how  this  estate  is  to  be  distributed. 

The  property  of  the  debtor  is  liable  for  all  his  debts. 
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This  right  of  participation  in  the  assets  of  the  banknipt 
belongs  without  distinction  to  all  the  creditors,  so  that  if 
the  debtor  becomes  insolvent,  all  his  creditors,  even  those 
of  longest  standing,  suffer  a  loss  proportionate  to  the 
amount  of  their  claims ;  for  instance,  if  the  debtor  pos- 
sesses property  worth  ten  thousand  francs,  and  he  owes 
twenty  thousand  francs,  each  creditor  loses  one-half  of 
his  claim.     This  is  common  justice. 

But,  from  special  motives  of  public  policy,  certain 
creditors  have  received  from  the  law  a  right  of  pre- 
ference which  entitles  them  to  be  paid  in  priority  to 
the  claims  of  the  other  creditors. 

Such  are,  in  the  first  place,  the  privil^ed  creditors. 

The  Civil  Code  has  carefully  enumerated  them,  and  we 
have,  therefore,  only  to  refer  the  reader  to  our  explana- 
tions on  this  point  * 

The  Commercial  Code  has,  however,  introduced,  with 
regard  to  bankruptcy,  some  modifications  of  the  general 
law. 

This  Code  suppresses,  in  the  first  place,  the  prinlege 
of  the  seller,  who  remains  unpaid  for  personal  property. 
(We  have  already  explained  that  his  right  of  retention 
has  been  specially  restricted,  in  order  to  prevent  the 
fraudulent  removal  of  personal  property,  the  possession  of 
which  has  served  to  inspire  the  creditors  with  confidence 
as  to  the  solvency  of  the  debtor.) 

The  owner  of  the  premises  in  which  the  business  of 
the  bankrupt  is  carried  on  has  also  a  primUge  over  the 
stock  in  such  premises.  We  have  before  explained 
within  what  limits  this  privilege  may  be  exercised. 
(See  page  35.) 

Article  549.  The  Commercial  Code  has  also  modified 
the  Civil  Code  by  the  admission  of  a  new  privilege  ;  tiius 
Article  2,101  (Civil  Code)  only  admits  priviUges  in  favor 
of  household  servants ;  workpeople  and  clerks  not  being 
considered  as  servants  within  the  meaning  of  the  text, 

♦  See  page  28. 
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they  were  placed  in  the  same  category  as  the  ordinary 
creditors.  This  was  deemed  unjust.  It  has  conse- 
quently been  decided  by  Article  549,  that  the  wages  due 
to  workpeople  directly  employed  by  the  bankrupt 
during  the  month  preceding  the  declaration  of  bank- 
ruptcy, shall  be  included  in  the  number  of  privileged 
claims  in  the  same  rank  as  the  privilege  established  by 
Article  2,101  for  the  wages  of  servants.  The  salaries 
due  to  clerks  for  the  six  months  which  have  preceded  the 
declaration  of  bankruptcy  rank  in  the  same  maimer. 

Amongst  the  number  of  creditors  who  can  claim  a 
right  of  preference  the  secured  creditors  come  next. 

Whether  the  mortgage  be  by  private  agreement  or  the 
result  of  judicial  proceedings,  it  takes  fiill  effect,  provided 
it  be  not  voidable  by  the  application  of  Articles  446,  447, 
and  448,  above  explained. 

It  is  the  same  with  regard  to  hypothiques  Ugalea.  Some, 
further  explanations  are,  however,  necessary  as  regards 
the  hypothiques  Ugalea  of  married  women. 

Articles  563  and  564.  In  accordance  with  the 
general  principles  of  law,  the  hypothique  Ugale  of  a 
married  woman  affects  all  the  real  property  of  her 
husband,  including  any  subsequently  acquired. 

But  in  case  the  bankrupt  husband  was  at  the  time  of 
his  marriage  a  trader,  or,  not  having  at  that  time  any 
fixed  profession,  became  a  trader  during  the  year  follow- 
ing the  marriage,  the  legal  mortgage  does  not  affect  the 
real  property  which  the  husband  may  have  acquired  by 
purchase  during  their  married  life.  The  reason  for  this 
is  that  such  purchases  are  in  most  instances  made  with 
the  money  of  the  husband's  creditors. 

On  the  other  hand,  this  mortgage  takes  effect  as 
regards  all  the  real  property  of  which  the  husband  was 
possessed  at  the  time  of  his  marriage,  and  also  as  regards 
that  which  may  have  come  to  him  by  gift  or  in- 
heritance. 

The  general  law  undergoes  yet  another  modification. 
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Whilst,  according  to  civil  law,  all  the  daims  of  the  wife 
against  the  husband,  and  especially  those  relating  to 
gifts  bestowed  upon  her  by  the  husband,  are  guaranteed 
by  the  hypoth^que  ligale,  the  Commercial  Code,  in  order  to 
prevent  fraudulent  collusion  between  husband  and  wife, 
to  the  prejudice  of  the  husband's  creditors,  has  decided 
that  the  wife  whose  husband  was  a  trader  at  the  time  of 
the  marriage,  or  has  become  such  within  the  year  fol- 
lowing the  marriage,  can  make  no  claim  against  the 
bankrupt's  estate  on  account  of  any  advantages  she  may 
have  acquired  by  her  marriage  contract.  On  the  other 
hand,  the  husband's  creditors  have  no  daim  against  the 
donations  made  in  favor  of  the  husband  by  the  wife  in 
such  marriage  contract. 

Moreover,  if  the  bankrupt's  wife  wishes  to  enforce  her 
hypothlque  Ugale  in  order  to  ensure  the  restitution  of  the 
things  brought  by  her  as  dowry,  she  must  prove  the 
delivery  to  her  husband  or  the  payment  thereof  by 
some  document  bearing  an  authentic  date. 

The  reason  of  this  is  obvious ;  if  a  document  bearing 
a  fixed  date  were  not  insisted  upon,  nothing  would 
be  easier  than  for  a  husband  and  wife  collusively  to 
make  fictitious  representations  with  regard  to  property 
which  in  reality  never  existed,  and  thus  absorb,  by 
means  of  the  hypothkque  Ugale  of  the  wife,  the  property 
of  the  bankrupt  which  formed  the  security  of  the 
creditors. 

Articles  546,  547,  548.  Secured  creditors,  who 
have  in  their  possession  property  of  the  bankrupt 
pledged  for  the  payment  of  their  debt  and  intended  to 
discharge  the  same,  are  included  in  the  list  of  creditors 
only  for  the  sake  of  the  record.  They  have  a  right  to 
retain  the  property  held  as  security,  and  to  sell  it  in 
compliance  with  the  provisions  of  law  thereto  relating. 

If  the  proceeds  of  the  sale  exceed  the  amount  of  the 
secured  claim,  the  excess  forms  part  of  the  bankrupt's 
estate,  and  must  be  handed  over  to  the  assignees.    If 
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the  proceeds  of  the  sale  do  not  satisfy  the  secured  debt, 
the  secured  creditor  can  prove  his  claim  for  the  difference, 
and  has  a  right  to  share  in  the  bankrupt  estate  for  that 
difference  in  the  same  proportion  as  the  other  creditors. 

The  syndics  have  at  all  times,  with  the  authority  of  * 
the  juge'cammissaire,  so  long  as  the  sale  has  not  been 
effected,  the  right  to  redeem  the  securities  which  may 
have  been  pledged  by  the  bankrupt  upon  reimbursing 
the  creditor  the  amount  of  his  claim. 

Article  542.  We  shall  consider  next  the  rights  of 
creditors  who  are  the  holders  of  paper  subscribed,  en- 
dorsed, or  guaranteed  by  the  bankrupt  and  by  others, 
jointly  and  severally  liable,  who  have  become  bankrupts 
since  they  incurred  the  obligation. 

An  example  will  best  illustrate  the  case  provided  for : 
I  am  a  creditor  for  f.lOO  due  me  by  A  as  principal, 
and  by  B  as  security  for  A.  A  and  B  are  both  adjudi- 
cated bankrupts.  I  prove  for  £100  against  B,  and  receive 
as  dividend  f.75.  May  I  also  prove  my  claim  against  A, 
and  if  so  for  how  much  ? 

Article  54f2  answers  that  I  can  prove  my  claim  against 
A  also  for  £100. 

The  rule  is  that  a  creditor  who  holds  a  written  instru- 
ment, binding  separately  and  jointly  several  parties, 
participates  in  the  distribution  of  assets  of  the  estates  of 
all  the  parties,  and  proves  imder  the  bankruptcy  of  each 
for  the  nominal  amount  of  his  debt  until  he  is  fully 
paid. 

The  question  naturally  arises  here  whether  the  estate 
of  B.  (the  surety)  has  any  recourse  against  the  estate 
of  A.  for  the  75  francs  it  has  paid  The  answer  is,  that 
upon  general  principles,  there  is  no  recourse  as  between 
estates  of  bankrupts  who  were  separately  or  jointly 
liable. 

This  rule  is  quite  logical.  A.,  in  point  of  fact,  only 
owes  100  francs,  and  if,  at  the  same  time,  that  I  prove 
for  100  francs,  B.  s  estate  claims    the  75  francs  it  has 
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paid,  A.'s  liability  would  be  increased  from  100  francs  to 
175  francs,  which  would  be  evidently  unjust. 

Article  543.  I  have,  therefore,  the  right  to  prove 
my  claim  simultaneously  against  the  two  estates,  and  it 
may  consequently  happen  that  after  having  received 
75  francs  from  B/s  estate,  a  dividend  of  50  francs  becomes 
due  to  me  from  that  of  A.,  say  a  total  of  125  fiuncs.  As 
I  have  naturally  a  right  to  100  frames  only,  to  whom  then 
will  belong  the  surplus  of  25  frames  ? 

The  law  decides  with  perfect  justice  that  such  surplus 
will  belong,  in  the  order  of  their  liability,  to  those  parties 
who  are  liable  to  pay  or  who  have  paid  the  balance.  In 
accordance  with  this  principle,  the  surplus  will,  therefore, 
be  handed  over  to  the  party  who  is  surety  for  the  debtor. 

Article  544.  It  now  remains  for  us  to  consider  the 
case  in  which  a  creditor,  holder  of  a  written  instrument 
rendering  the  bankrupt  and  other  parties  jointly  and 
severally  liable,  has  received  before  the  bankruptcy  an 
instalment  of  the  amount  due  to  him. 

In  this  case  he  can  only  prove  upon  the  estate  for  the 
balance  due  to  him,  and  preserves  his  rights  with  r^ard 
to  what  will  remain  due,  both  against  the  principal 
debtor  and  the  surety. 

The  other  principal  debtor,  or  the  surety  who  has 
made  the  payment  on  account,  has  a  valid  claim  against 
the  estate  for  all  he  has  paid  on  account  of  the  bank- 
rupt. 

Suppose,  for  instance,  a  debt  of  12,000  francs  to  be 
guaranteed  by  a  surety,  who  pays  8,000  fruncs  on 
account,  and  that  the  principal  debtor  is  afterwards  de- 
clared bankrupt.  In  this  case  the  creditor  can  only 
prove  upon  the  estate  for  the  4,000  francs  which  remain 
due  to  him,  and  the  surety  will  prove  for  8,000  franca 

Article  545.  The  creditors  preserve  their  recourse 
against  the  sureties  of  the  bankrupt  for  the  whole  of 
their  claims,  notwithstanding  the  discharge  of  the 
bankrupt. 
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§  4. — OF  PROOF  OF  DEBTS. 

It  is  not  sufficient  to  be  a  creditor,  it  is  also  necessary 
that  the  debt  be  admitted.  It  is,  therefore,  laid  down  as 
a  rule  that  a  creditor  who  wishes  to  participate  in  the 
assets  of  a  bankrupt's  estate  must  produce  his  vouchers, 
obtain  the  verification  of  his  daim,  and  attest  its 
sincerity. 

This  proceeding  is  called  ''proof  of  debts."  All 
creditors,  except  those  who,  being  specially  secured  by 
mortgages  or  otherwise,  do  not  participate  in  the  assets, 
must  conform  to  the  formality  of  proving  their  claims. 

Articles  491,  492,  498,  494.  Every  creditor  is 
bound  to  deposit : — 

1st.  The  vouchers  of  his  debt ;  * 

2nd.  A  statement  on  stamped  paper  showing  the  sums 
claimed  by  him ; 

These  documents  may  be  deposited  with  the  si/ndic  or 
with  the  derk  of  the  Tribunal  of  Commerce ;  both  are 
authorised  to  give  receipts  for  such  documents. 

The  creditors  are  summoned  by  letter  or  by  advertise- 
ment in  the  official  newspaper  to  effect  the  deposit  of 
these  documents. 

The  creditors  can  deposit  their  vouchers,  together  with 
the  statements,  immediately  after  the  dedaration  of 
bankruptcy. 

In  all  cases  these  documents  must  be  deposited  : — 

1.  Within  twenty  days  after  the  first  insertion  for 
creditors  residing  in  the  town  in  which  the  Tribunal  of 
Commerce  dedaring  the  bankruptcy  is  situated ; 

2.  Within  twenty  days,  increased  by  one  day  for  every 
five  myriamitreg  of  distance  between  the  place  in  which 
the  Tribunal  of  Commerce  is  situated  -and  the  residence 

*  The  creditor  who  has  no  vouchers  must  make  a  simple  declara- 
tion,  the  trath  of  which  he  has  htter  on  to  prove. 
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of  the  crediix)r,  for  all  creditor  domiciled   in  French 
territory; 

3.  Also  within  twenty  days,  increased  in  accordance 
with  the  provisions  of  Article  73  {Code  de  Procedure)  for 
such  creditors  as  are  domiciled  out  of  French  territory  m 
Europe. 

The  verification  of  claims  must  commence  within  three 
days  after  the  expiration  of  the  time  accorded  for  the  pro- 
duction of  vouchers  to  such  creditors  as  reside  within 
French  territory,  but  not  in  the  town  where  the  Tribunal 
of  Commerce  is  situated,  and  consequently  without 
waiting  for  those  who  reside  abroad. 

The  verification  is  made  by  the  it^ndie  in  the  presence 
of  the  juge-comnmaaire  at  the  general  meeting  of  creditors, 
specially  called  for  this  purpose  by  letter  or  by  insertions 
in  the  of&cial  newspapers. 

The  bankrupt  can  attend  in  person,  or  be  repre- 
sented by  his  Attorney. 

Article  496.  In  every  cajse,  the  juge'Commissaire 
may,  even  of  his  own  accord,  order  the  production  of  the 
books  of  the  creditor,  or  demand,  by  virtue  of  a  commis- 
sion, that  an  extract  be  made  therefrom,  and  forwarded 
by  the  officials  of  the  place  in  which  such  books  are 
situated. 

Article  495.  The  proceedings  of  the  meeting  ore 
recorded  in  a  ''procis  verbal^'  or  report,  which  must  men- 
tion the  domicile  of  the  creditors  and  of  their  agents.  It 
must  also  contain  a  summary  description  of  the  docu- 
ments, and  indicate  additions,  erasures,  and  interlineations, 
and  state  whether  the  claim  is  admitted  or  contested. 

We  now  come  to  the  possible  results  of  the  proceedings 
for  the  verification  of  claims. 

Article  497.  Let  us  first  assiune  that  the  claim  of 
the  creditor  has  been  admitted.  This  may  be  done  in 
two  ways : — 

1st.  On  the  vouchers  if  such  exist ; 

2nd.  On  the  minutes  of  the  meeting. 
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After  this,  and  within  eight  days  at  the  latest  from  the 
verification  of  his  claim,  the  creditor  is  bound  to  aflSrm 
the  truth  of  his  claim  before  the  juge-commissaire.  This 
afiKrmation  is  not  made  on  oath,  but  any  person  making  a 
falae  declaration  is  liable  to  a  term  of  penal  servitude.* 

The  admission  moreover  constitutes,  in  the  eyes  of  the 
law,  a  judicial  contract  made  in  the  presence  of  the  Juge- 
cammissaire,  binding  both  on  the  bankrupt  and  on  his 
estate,  and  which  cannot  be  cancelled  unless  the  creditor 
has  obtained  it  by  fraud,  or  it  has  been  the  result  of  an 
unavoidable  error. 

We  will  now  suppose  that,  on  the  contrary,  the  claim  of 
the  creditor  be  contested.  This  may  be  done  by  any 
other  creditor  of  the  bankrupt's  estate,  by  the  syndic,  or 
by  the  bankrupt  himself. 

Articgle  498.  The  juge-commissaire  endeavours  to 
conciliate  the  parties,  but  if  he  does  not  succeed  the  affair 
is  brought  before  the  competent  tribunal. 

If  the  suit  which  thus  begins  is  expected  to  last  a 
long  time,  the  bankruptcy  proceedings  therefore  take 
their  course,  but  if  not  they  are  stayed  pending  the 
action  according  to  circumstances. 

Article  499.    The  Tribunal  of  Commerce,  taking 
into  due  consideration  the  greater  or  less  importance  of 
the  contested  claim,  and  the  influence  which  its  ad- 
mission or  refusal  may  exercise  on  the  final  result  of 
-  the  bankruptcy,  decides  whether  the  meeting  for  voting 

*•  the  bankrupt's  discharge   or  composition  {concordat)^ 

^  shall  take  place  or  be  delayed. 

^  Article  500.    But  in  case  it  is  decided  that  the 

L  meeting  shall  nevertheless  take  place,  the  question  aiises 

^  whether  the  creditor  whose  claim  is  contested  shall  be 

admitted  to  the  meeting  ?    As  a  rule  he  is  not,  unless 
i:^  the  Court  before  which  the  case  is  pending  orders  the 

*  The  miiiimain  punishment  is  five  years^,  and  the  maximum 
twenty  yean*  penal  servitude, 
f  The  explanation  of  this  word  will  be  given  later  on. 
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proviaional  admission  of  the  contested  claim,  in  which 
case  the  judge  must  expressly  fix  the  sum  to  the  extent 
of  which  the  claim  has  been  provisionally  admitted. 

Article  50L  A  creditor  whose  privilege  or  mort- 
gage only  is  contested,  can  vote  at  meetings  of  the  bank- 
ruptcy in  the  same  manner  as  an  ordinary  creditor. 

Article  508.  One  other  case  presents  itself,  viz., 
that  of  a  creditor  failing  to  apply  for  the  verification  of 
his  claim. 

In  such  case  he  may  lose  it,  and  the  verification  as 
well  as  the  voting  of  the  composition  {concordat),  and 
the  distribution  of  dividends  is  proceeded  with  in  his 
absence. 

It  is,  however,  admitted  that  if  the  creditor  presents 
himself  before  the  distribution  of  the  assets  has  been 
completed,  he  will  have  the  right  to  demand  not  only 
his  share  in  the  distribution  of  the  future  assets,  but  also 
to  receive  the  dividend  to  which  he  was  entitled  in  the 
assets  already  distributed  to  the  other  creditors. 

Article  602.  At  the  expiration  of  the  periods  pre- 
scribed by  Articles  492  and  497,  relating  to  persons 
domiciled  in  France,  the  composition  {concordaf)  and  all 
the  other  proceedings  relating  to  the  bankruptcy  shall 
be  completed  irrespective  of  them,  with  the  exception 
contained  in  Articles  567  and  568,  in  favour  of  credi- 
tors domiciled  out  of  the  European  territory  of  France. 
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CHAPTER  IV. 

CLOSE  OP  THE  BANKRUPTCY. 

The  bajikruptcy  may  terminate  in  three  different  ways : 

The  bankrupt  may  be  reinstated  in  the  management  of 
his  business,  and  the  bankruptcy  is  then  said  to  have 
been  closed  by  an  "  ordinary  composition"  (concordat) ; 

Or  the  bankrupt's  creditors  may  be  invested  with  the 
right  to  realise  and  distribute  the  debtor  s  assets.  This 
is  called  "  Union  ;  " 

Lastly,  the  bankrupt  may  obtain  from  his  creditors 
his  partial  or  total  discharge  on  condition  that  he  con- 
sents to  abandon  all  or  part  of  his  assets.  This  is  called 
the  "  composition  (concordat)  by  relinquishment  of  assets." 

We  will  examine  in  succession  these  three  situations. 


SECTION  I. 
Ordinary  Composition  (Concordat). 

§  1. — OF  THE  CONVOCATION  AND  OF  THE  MEETING 
OF  CREDITORS. 

Article  504.  The  composition  (concordat)  is  an 
arrangement  entered  into  between  the  bankrupt  and  the 
majority  of  his  creditors,  by  which  the  bankrupt  is  rein- 
stated in  the  management  of  his  business,  and  discharged 
from  his  liabilities. 

All  the  lawful  conditions  of  an  ordinary  contract  apply 
to  a  composition  (concordat).  Thus  it  may  be  agreed 
(and  this  is  what  generally  takes  place  in  practice)  that 
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the  bankrupt  sh&U  have  time  to  liquidate  his  debts,  that 
he  shall  only  have  to  pay  a  certain  dividend,  that  he 
shall  give  security  for  the  promised  dividends,  etc.,  etc 

The  composition  (concordat)  is  granted  by  the  creditors 
in  a  general  meeting  convened  for  that  purpose  by  order 
of  the  juge-comnmaaire,  either  by  letters  from  the  Regis- 
trar of  the  Court,  or  by  advertisements  in  the  news- 
papers. 

Within  the  three  days  which  follow  the  expiration  of 
the  time  accorded  for  the  verification  and  affirmation  of 
debts  the  meeting  must  be  called  to  decide  upon  the 
question  of  the  composition  (concordat). 

Article  505.  The  meeting  is  composed,  indepen- 
dently of  the  bankrupt  s  creditors,  of  the  syndic,  the 
Juge-commissaire,  and  the  Registrar  of  the  Court. 

Article  506.  The  syndic  makes  a  report  for  the  infor- 
mation of  the  creditors,  as  to  the  causes  which  have 
brought  about  the  suspension  of  payment,  the  different 
proceedings  which  have  taken  place,  the  nature  and 
amount  of  the  assets,  and  of  the  claims  upon  the  estate, 
and  on  the  probable  dividend  payable  to  tiie  creditors  in 
case  of  union. 

The  granting  of  the  composition  (concordat)  is  then 
proceeded  with. 


§  2. — HOW  THE  COMPOSITION  (Concordat)  is  effected. 

The  composition  (concordat)  is  granted  upon  the  vote 
of  the  majority  of  the  creditors  and  confirmation  of  the 
Tribunal  of  Commerce.  It  cannot  be  accorded  to  a 
bankrupt  who  has  been  convicted  of  fraud. 

It  is  important  to  examine  in  the  first  place  who  are 
the  creditors  who  may  take  part  in  the  vote. 

Articles  507,  508,  509.  They  are,  Ist,  the  creditors 
whose  debts  have  been  proved,  affirmed  and  admitted ; 
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2n(l,  those  whose  claims  are  contested  but  have  been 
admitted  provisionally ;  and 

3rd,  the  creditors  whose  claims  being  contested  have 
obtained  a  provisional  judgment  in  their  favor  (even  if 
such  judgment  has  been  appealed  against,  because  such 
a  decision  even  if  appealed  against  has  at  least  the  value 
of  a  provisional  admission). 

Those  creditors  who  have  not  proved  their  debts  can- 
not take  part  in  the  voting  of  the  composition.  More- 
over, those  resident  abroad  are  not  waited  for ;  this  is  a 
very  severe  measurCi  seeing,  as  will  be  shown  later  on, 
that  the  composition  can  be  opposed  to  any  creditors 
whether  they  have  voted  or  not. 

Creditors  who  hold  registered  mortgages,  or  whose 
mortgages  do  not  require  to  be  registered,  such  as  those 
of  the  wife  or  of  a  minor,  and  all  creditors  who  are  privi- 
leged or  otherwise  secured,  have  no  vote  in  the  proceed- 
ings of  the  composition. 

This  is  only  just,  the  creditors  mentioned  in  this 
category  not  being  interested  in  the  assets ;  the  security 
they  hold  for  their  payment  prevents  them  from  being 
exposed  to  the  same  risks  as  ordinary  creditors ;  conse- 
quently, if,in  spite  of  their  exceptional  position, they  were 
to  participate  in  the  voting  of  the  composition,  they  would 
by  so  doing  come  imder  the  general  law,  and  thereby  lose 
the  right  to  their  securities  and  become  ordinary  creditors. 

To  resume,  the  secured  creditors  have  the  option  to 
abstain  from  voting,  or  to  vote  upon  giving  up  their 
securities. 

Moreover,  when  a  creditor  has  several  claims  against 
the  same  estate,  some  of  which  are  secured  by  priviligea 
or  mortgages  and  the  others  are  imsecured,  he  can  by 
virtue  of  these  latter  participate  (to  the  amoimt  of  their 
value)  in  the  voting  of  the  composition,  without  any 
prejudice  to  his  rights ;  he  will  act  wisely  in  reserving 
his  rights  relative  to  such  of  his  claims  as  are  secured 
by  right  of  preference. 
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The  composition  is  voted  by  the  majority  of  creditors. 
How,  then,  is  this  majority  formed  ? 

According  to  Article  507  of  the  Code  of  Commerce,  the 
agreement  can  only  be  arrived  at  by  the  concurrence  of 
a  number  of  creditors  forming  the  majority,  and  repre- 
senting three-fourths  at  least  of  the  total  amount  of  the 
claims.     Otherwise  the  proceedings  are  null  and  void. 

The  unanimous  consent  of  the  creditors  is  not  necessary 
for  the  voting  of  the  composition,  but  the  opposing  credi- 
tor is  only  required  to  submit  to  the  hard  necessity  of 
losing  what  is  sometimes  a  very  important  part  of  his 
claim,  when  his  opinion  is  counterbalanced  by  the  double 
weight  of  the  majority  of  votes  and  of  an  important 
proportion  of  the  claims. 

The  majority  in  number  is  required  in  order  that  the 
will  of  one  or  several  important  creditors  should  not  be 
imposed  on  the  others ;  the  majority  of  three-fourths  in 
value  is  likewise  required  in  order  that  the  small  credi- 
tors may  not  cause  to  the  others  the  loss  of  considerable 
sums. 

In  consequence  of  this  double  majority  being  required, 
the  possible  results  of  the  deliberation  of  the  creditors 
may  be  of  three  kinds. 

If  the  two  majorities  be  obtained  by  the  bankrupt  the 
composition  must  be  signed  then  and  there.  The  law 
does  not  permit  the  agreement  to  be  carried  from  one 
creditor  to  another  with  a  view  to  obtain  by  persuasion, 
corruption,  or  intimidation  the  necessary  signaturea 

If  neither  of  the  majorities  be  obtained,  the  yt*^c  com- 
missaire  declares  that  the  creditors  are  "  en  Mat  cTumon.'* 

Lastly,  in  case  the  bankrupt  has  only  obtained  one  of 
the  majorities,  the  law  assumes  that,  as  the  propositions 
of  the  bankrupt  have  already  been  accepted  by  one  of 
the  two  majorities,  a  complete  understanding  will  prtH 
bably  be  arrived  at  between  the  creditors  and  the  bank- 
rupt at  a  future  meeting,  especially  if  the  bankrupt  retains 
the  option  of  modifying,  during  this  interval,  his  original 
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propositions.  The  meeting  may,  in  such  case,  be  ad- 
journed for  a  week,  but  no  longer ;  and  any  resolutions 
or  agreements  made  at  another  adjourned  meeting  are 
null  and  void. 

It  only  now  remains  to  explain  the  manner  in  which 
the  calculation  with  regard  to  the  double  majority  neces^ 
sary  for  the  voting  of  the  composition  is  made. 

The  majority  of  three-fourths  must  be  calculated  on 
the  total  amount  of  the  claims  proved,  or  provisionally 
admitted. 

But  a  difSculty  has  arisen  on  the  question  of  what 
ought  to  be  understood  by  a  majority  in  number  of  the 
creditors.  Is  it  the  majority  of  creditors  present  at  the 
meeting  which  has  been  called  for  voting  the  composition, 
or  that  of  all  the  creditors  whose  debts  have  been 
proved  ? 

This  latter  interpretation  has  prevailed,  in  the  eyes  of 
the  law,  after  a  long  and  animated  controversy,  occasioned 
by  the  obscurity  of  the  text  of  Article  607  of  the  Code 
of  CJommerce."*^ 


§  3.— CONnHMATION   OF  THE  COMPOSITION. 

It  is  not  sufficient  that  the  composition  be  voted  by 
the  creditors;  it  must  also  receive  the  approbation  of 
the  Court.  This  is  what  is  called  homologation  or  con- 
firmation. 

Article  513.  Confirmation  by  the  Court  has  been 
introduced  as  a  safeguard  to  the  minority  of  the  dis- 
senting creditors,  who  are  bound  by  the  vote  of  the 
majority.  It  is  equally  a  protection  accorded  to  creditors 
residing  abroad,  and  whose  presence  at  the  meeting  for 

*  To  enanre  the  smcerity  of  the  votes  for  the  composition,  Article 
597  of  the  Code  of  Commerce  inflicts  a  penalty  of  imprisonment 
which  cannot  exceed  one  year,  and  a  fine  which  cannot  exceed  2,000 
francs,  on  the  creditor  who  may  have  stipulated  for  private  advan- 
tages in  consideration  of  his  vote  at  the  meeting. 
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voting  the  composition  has  been  dispensed  with.  The 
confirmation  may  be  demanded  and  obtained  at  the 
instance  of  the  first  applicant. 

Article  512.  All  the  bankrupt's  creditors,  including 
those  whose  rights  have  been  recognised  since  the  voting 
of  the  composition,  and  even  those  who  have  voted  it, 
can  oppose  the  confirmation. 

This  opposition  must  be  entered  within  the  eight  days 
which  follow  the  voting  of  the  composition,  and  the  con- 
firmation cannot  be  pronounced  before  this  time  by  the 
Court. 

Article  514.  The  Tribunal  only  decides  after  having 
heard  the  Juge-commissaire.  This  magistrate  must  in 
fact  deliver  a  report  in  which  he  examines  the  features 
of  the  bankruptcy,  and  declares  his  opinion  as  to  the 
advisability  of  the  composition. 

The  Tribimal  can  never  modify  the  conditions  of  the 
composition,  or,  for  instance,  increase  or  decrease  either 
the  amount  of  the  dividends  to  be  paid  or  the  time  fixed  for 
their  payment;  but  it  can  always  refuse  the  confirmation. 

Article  515.  This  refusal  may  be  based  on  grounds 
of  public  policy,  if,  for  example,  the  bankrupt  has  com- 
mitted grave  errors,  if  he  has  contracted  excessive 
expenses,  or  if,  in  order  to  prolong  his  commercial 
existence,  he  has  had  recourse  to  ruinous  loans,  or  has 
made  use  of  accommodation  bills,  etc.,  etc. 

The  refusal  of  the  confirmation  may  be  made  in  the 
interest  of  the  creditors,  as  in  the*  case  in  which  the 
dividends  promised  or  the  security  oflered  do  not  appear 
proportionate  to  the  position  of  the  bankrupt. 

The  interests  of  the  bankrupt  may  likewise  be  the 
cause  of  the  refusal  of  the  confirmation  if,  for  instance,  he 
has  thereby  contracted  engagements  which  are  considered 
excessive  in  proportion  to  his  assets. 

Lastly,  the  composition  cannot  be  confirmed  when  the 
formalities  prescribed  by  law  for  the  voting  thereof  have 
not  been  fulfilled. 


Digitized  by 


Google 


CONFIRMATION   OF   THE    COMPOSITION.  405 

When  the  Tribunal  refuses  the  confirmation,  the  conse- 
quences are  as  follows : 

ff  the  refusal  is  founded  on  an  error  in  the  proceed- 
ings, the  Tribunal  orders  that  they  be  re-opened  and  a 
new  meeting  of  the  creditors  convened. 

If  the  refusal  is  based  upon  any  other  reason,  the 
creditors  are  placed  "  en  itat  d*unton" 

The  judgment  which  decrees  the  confirmation  can  be 
appealed  from  within  fifteen  days  from  the  date  of  the 
notification  of  the  judgment.     (Article  582.) 

Articles  510  and  511.  In  the  interest  of  public 
morality,  the  Legislature  refuses  the  granting  of  a  com- 
position to  an  individual  who  has  been  condemned  for 
fraudulent  bankruptcy. 

The  law  requires  nevertheless  that  sentence  should 
have  been  pronounced ;  but  it  may  happen  that  at  the 
time  when  the  creditors  are  called  together  in  order  to 
deliberate  on  the  composition,  the  bankrupt  is  not  yet 
condemned,  but  only  prosecuted  for  the  offence  in  ques- 
tion. In  this  case  the  creditors  have  no  right  to  vote  in 
favor  of  the  bankrupt's  composition  until  the  issue  of  the 
criminal  proceedings  is  known,  but  have  only  the  option 
of  adjourning  until  the  termination  of  the  proceedings,  or 
of  refusing  the  composition.  In  the  latter  event  the  credi- 
tors are  placed  as  a  matter  of  course  in  "  ^tat  d'unionJ' 

The  adjournment  can  only  take  place  with  the  consent 
of  such  majorities  of  number  and  amount  as  are  re- 
quisite for  voting  the  composition. 

In  case  the  adjournment  takes  place  and  the  bankrupt 
is  afterwards  acquitted,  a  second  meeting  of  creditors  is 
called,  and  the  voting  of  the  composition  takes  place 
under  the  same  conditions  as  before. 

Moreover,  in  case  the  bankrupt  had  not  been  prose- 
cuted for  fraudulent  bankruptcy  *  at  the  time  when  he 
obtained  his  composition,  but  has  since  been  convicted  of 
this  offence,  the  composition  becomes  nuU  and  void. 
*  For  definition  of  this  crime,  see  page  429. 
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Banquerouie  simpk,  on  the  contrary,  is  no  obstacle  to 
the  obtaining  of  a  composition. 

Article  516.  The  confirmation  or  homologation  of  the 
composition  renders  it  binding  upon  all  the  creditors, 
whether  inscribed  upon  the  list  or  not,  and  whether  they 
have  or  have  not  proved.  It  is  even  binding  upon 
creditors  domiciled  out  of  France,  and  upon  those  who, 
pursuant  to  Articles  499  and  500,  have  been  provi- 
sionally admitted  to  vote,  at  whatever  amount  thdr 
claims  may  be  ultimately  fixed. 


§   4. — EFFECTS  OF  THE  COMPOSITION. 

The  principal  effects  of  the  composition  are  three 
in  number: — 

1st.  The  bankrupt  is  reinstated  in  the  administration 
of  his  estate ; 

2nd.  His  position  is  improved ; 

3rd.  The  creditors  may  individually  take  legal  steps 
to  enforce  the  carrying  out  of  the  composition. 

We  will  proceed  to  examine  each  of  these  consequences. 

REMOVAL   OF  DISABILITIES. 

Article  519.  The  bankrupt  is  reinstated  in  the 
management  of  his  affairs. 

The  syndics,  whose  duties  are  now  at  an  end,  render 
their  accounts  to  the  bankrupt  in  the  presence  of  they«^- 
commissaire.  They  hand  over  to  the  bankrupt  the  whole 
of  his  property,  his  books  and  papers.  In  case  of  dis- 
putes the  Tribunal  decides  thereupon. 

But  in  order  that  the  dessamssement  should  cease  to 
exist,  it  is  necessary  that  the  judgment  confirming  the 
composition  be  no  longer  open  to  any  appeal  whatsoever. 

The  termination  of  the  dessaisiasevient  may,  however,  be 
more  or  less  complete,  the  creditors  having  the  power  to 
require  the  appointment  of  agents  entrusted  with  the 
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management  of  the  bankrupt's  estate  until  the  complete 
fulfilment  of  the  conditions  of  the  composition. 

IMPROVEMENT   OF  THE  BANKRUPT'S  POSITION. 

In  most  cases  the  bankrupt  obtains  important  reduc- 
tions from  his  creditors  on  the  amounts  due  by  him,  and 
obtains  time  for  the  payment  of  the  balance  thereof. 

The  reductions  made  in  favor  of  the  bankrupt  create  a 
debt  of  honor  on  his  part  for  the  amount  of  the  same. 

This  debt  of  honor  is  recognized  by  law.  Thus,  if 
such  debt  has  been  voluntarily  paid  by  the  bankrupt,  he 
cannot  demand  that  such  payment  be  reimbursed  him, 
as  having  been  made  without  any  previous  legal  obli- 
gation. The  existence  of  a  debt  of  honor  arising  from 
a  reduction  by  the  composition,  is  an  obstacle  to  the 
rihabilitation  of  the  bankrupt.* 

Article  545.  The  question  therefore  arises  whether 
a  party  who  is  security  for  the  bankrupt  profits  by  the 
reduction  agreed  to  by  the  composition  ? 

It  might  be  supposed  that  the  liability  of  the  security, 
being  only  accessory  to  that  of  the  bankrupt,  should  be 
reduced  in  like  manner  with  the  liabilities  of  the  latter ; 
but  this  reasoning  would  be  erroneous.  It  is,  in  fact, 
precisely  in  order  to  secure  himself  against  the  serious 
consequences  of  the  bankruptcy  of  his  debtor  that  the 
creditor  takes  care  to  obtain  the  guarantee  of  a  surety. 

In  consequence,  and  according  to  the  actual  wording 
of  Article  S4tS  of  the  Code  of  Commerce,  the  creditors 
preserve,  notwithstanding  the  composition,  their  rights 
to  the  totality  of  their  claims  against  the  sureties  of 
the  bankrupt. 

This  text  has  given  rise  to  a  diflSculty  which  the 
following  example  will  illustrate. 

Let  us  '  suppose  that  the  bankrupt  owes  120  francs. 
The  composition  has  consented  to  a  reduction  of  his  in- 

*  Rehabilitaiion  of  the  bankrupt  is  a  legal 'decision  which  does 
away  with  the  various  incapacities  resulting  from  the  bankruptcy. 
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debtedness  by  75  per  cent.,  and  in  consequenoe  the 
bankrupt's  debt  is  diminished  to  30  francs  only. 

The  creditor  applies  to  the  surety  and  claims  90 
francs,  which  the  latter  pays. 

The  question  is,  has  the  surety  recourse  against  the 
principal  debtor  for  the  90  francs  he  has  paid,  and  can 
he  claim,  on  this  account,  the  dividend  promised  by  the 
bankrupt,  say  25  per  cent.,  representing  22  francs  50 
cents.  ?    We  believe  not. 

Though  this  case  has  not  been  specially  provided 
for  by  law,  it  is  clear  that,  on  the  one  hand,  if  the 
claim  for  90  francs  by  the  surety  were  admitted,  ihe 
bankrupt  would  lose  a  part  of  the  benefit  derived  horn 
the  reduction  consented  to  by  his  composition ;  and,  on 
the  other  hand,  the  debt  of  120  firancs  can  only  give  right 
to  one  dividend  on  that  sum. 

RESTITUTION  TO    THE    CREDITORS    OF  THEIR  RIGHT  TO 
SUE  INDIVIDUALLY. 

The  creditors  of  the  bankrupt  recover,  after  the  con- 
firmation of  the  composition,  their  right  to  sue,  which 
the  adjudication  of  bankruptcy  had  suspended. 

This  right  to  sue,  which  can  only  be  exercised  within 
the  limits  authorised  by  the  composition,  has  been  in- 
vested by  the  law  with  a  special  guarantee. 

Article  517.  The  confirmation  of  the  composition 
finally  converts  the  ordinary  debts  of  the  bankrupt  into 
debts  secured  by  mortgage  on  his  real  property. 

These  debts,  however,  rank  after  the  mortgages  made 
before  the  adjudication  of  bankruptcy,  but  they  take 
priority  over  any  claims  that  may  have  come  into 
existence  after  the  confirmation  of  the  composition. 

The  date  of  registration  of  this  mortgage  goes  back  to 
the    date   of  that   which  has   been   effected   afler   the 
declaration  of  bankruptcy,  in  virtue  of  Article  490  of 
the  CJode  of  Commerce,  as  before  explained.* 
*  See  pages  351,  354. 
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To  ensure  the  efficacy  of  the  mortgage,  the  syndics 
are  bound,  unless  it  has  been  otherwise  decided  by  the 
composition,  to  register  the  judgment  confirming  the 
composition  at  the  office  for  the  registration  of  mort- 
gages. 

If  the  S7/ndic  neglect  to  have  it  so  registered,  it  appears 
that  any  of  the  creditors  can  do  so  in  his  own  name ; 
the  most  diligent  amongst  them  cannot,  however,  take 
priority  over  the  others,  as  all  such  registrations  form 
part  of  that  originally  made  by  the  syndics. 


§    5.— OP    THE    CANCELLATION    OR    REVOCATION   OF    THE 
COMPOSITION. 

A  composition,  duly  confirmed  by  the  Tribunal,  can 
be  set  aside  in  any  of  the  following  cases : — 

1st.  For  a  cause  existing  at  or  prior  to  confirma- 
tion; 

2nd.  For  a  cause  arising  subsequent  to  confirma- 
tion; 

3rd.  By  a  new  bankruptcy. 

Articles  518,  520,  and  521.  I.  Annulment  for  a 
cause  existing  at  or  prior  to  confirmation.  The  com- 
position may  be  set  aside  when  a  fraud  is  discovered 
to  have  existed  at  the  time  the  composition  was  granted. 

The  only  ground  of  annulment  allowed  by  the  Code 
of  Commerce  is  a  fraud  discovered  after  the  confirma- 
tion of  the  composition,  and  resulting  either  from  con- 
cealment of  the  assets  or  an  exaggeration  of  the 
liabilities,  that  is  to  say,  acts  constituting  the  offence  of 
fraudulent  bankruptcy.  In  this  case  the  contract,  being 
tainted  with  fraud,  evidently  cannot  be  maintained.* 

*  This  action  for  annulment  of  the  composition  can  only  be 
bronght  within  ten  years  following  the  day  the  fraud  was  dis- 
covered.   (Article  1304  of  the  Civil  Code.) 
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A  final  conviction  for  fraudulent  bankruptcy  carries 
with  it  the  annulment  of  the  composition.  Moreover, 
when,  after  the  confirmation  of  the  composition,  the  bank- 
rupt is  prosecuted  for  the  above  offence,  and  is  placed 
under  provisional  arrest,  the  Tribunal  of  Commerce  can 
order  all  necessaiy  measures  to  be  taken,  and,  for  instance, 
can  appoint  a  provisional  administrator  of  the  bank- 
rupt's estate. 

In  the  event  of  the  bankrupt  being  acquitted  these 
measures  naturally  fall  to  the  ground. 

II.  Annulment  for  a  cause  arising  subsequent  to  con- 
firmation. 

The  composition  may  be  declared  void  for  a  cause 
arising  subsequent  to  the  confirmation,  viz.,  for  £edlure 
to  carry  out  the  provisions  of  the  composition,  as,  for 
instance,  failure  to  pay  the  promised  dividends.* 

It  is  not,  however,  void  until  it  has  been  so  decreed 
by  a  court  of  law. 

Only  those  creditors  with  regard  to  whom  the  bank- 
rupt has  not  fulfilled  his  engagements  have  the  right  to 
apply  for  this  cancellation,  but  when  pronounced  it  is 
valid  against  all  the  creditors  without  exception.  This 
is  a  modification  of  the  general  principles  of  law,  accord- 
ing to  which  a  judgment  affects  only  those  who  are 
parties  thereto.  The  Courts  should,  therefore,  always  act 
with  the  greatest  caution  when  a  question  of  this  nature 
is  to  be  decided. 

III.  New  bankruptcy. 

As  we  have  just  seen,  when  the  conditions  of  the 
composition  have  not  been  carried  out  by  the  bankrupt, 
the  creditors  can  demand  its  cancellation;  but  it  may 
happen  that  the  bankrupt  reinstated  by  the  composition 
in  the  management  of  his  affairs  has  contracted  new  debts, 
and  that,  whilst  cariying  out  the  engagements  he  has 

*  Instead  of  applying  for  the  annulment  of  the  oompoeition,  the 
creditors  have  the  option  of  judicially  enforcing  the  execution  of 
its  conditions.    (Article  1184  of  the  Civil  Code.) 
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assumed  by  his  composition,  he  does  not  pay  the  new 
creditors;  in  this  case  the  latter  cannot  demand  the 
cancellation  of  the  composition  to  which  they  were  not 
parties,  but  they  can  demand  that  he  be  declared  bank- 
rupt a  second  time. 

The  Tribunal  of  Commerce  in  this  case  orders  a  second 
adjudication  of  bankruptcy,  which  thus  inferentially 
cancels  the  composition. 

By  the  fact  aJone  that  a  second  bankruptcy  has  been 
pronounced  for  any  cause  whatsoever,  the  composition 
which  has  been  granted  by  the  creditors  of  the  first 
bankruptcy  is  revoked  by  law. 

Consequences  of  the  annulment  of  the  composition. 

The  composition  being  annulled  or  cancelled,  the 
bankrupt  becomes  again  deprived  of  the  administration 
of  his  estate. 

Consequently,  the  proceedings  in  bankruptcy  are  re- 
opened, those  which  have  already  taken  place  in  the 
original  bankruptcy  being  utilised  as  much  as  possible. 

Articles  522  and  523.  The  judgment  which  pro- 
nounces the  annulment  contains  also  the  appointment  of 
a.juge-comfimsaire,  and  one  or  several  ayndicB, 

Use  is  made  of  the  former  balance-sheet  as  well  as  of 
the  former  inventory,  but  they  are  examined  anew,  in 
order  to  ascertain  if  the  objects  mentioned  in  the  in- 
ventory are  still  in  existence. 

A  supplementary  inventory  of  the  new  articles  only  is 
made. 

Former  proofs  of  debts  are  admitted  and  those  debts 
which  have  been  fully  or  partly  paid,  are  rejected  or 
reduced. 

The  ordinary  proceedings  in  bankruptcy  are  then  pro- 
ceeded with ;  if  the  former  composition  has  been  cancelled, 
for  causes  other  than  fraud,  the  bankrupt  can  obtain 
another  one ;  if  he  does  not,  the  creditors  are  in  a  state  of 
*'  union" 
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If  it  has  been  cancelled  on  account  of  fraud,  no  furiher 
composition  can  be  obtained. 

Article  524.  The  creditors  will  be  summoned  to 
give  their  opinion  upon  the  maintenance  in  office  or  dis- 
missal of  the  syndic.  No  distribution  of  dividend  shall 
be  made  until  the  expiration  of  the  same  periods  for  new 
creditors  as  are  accorded  by  Articles  492  and  497  to 
persons  domiciled  in  France. 

The  question  may  arise,  whether  the  composition,  an- 
nulled for  fraud  or  cancelled  for  causes  other  than  fiwid, 
is  to  be  considered  as  if  it  had  never  existed,  and  the 
bankrupt's  position  such  as  if  he  had  never  ceased  to  be 
subject  to  the  disadvantages  of  his  former  bankruptcy. 

Article  525.  Such  a  theory  would  be  too  severe, 
and  it  has  therefore  been  rejected  by  the  law.  The  law 
is  founded  upon  the  principle  that  when  good  faith  is 
accompanied  by  an  inevitable  error,  such  error  must  be 
accepted,  and  what  is  done  in  consequence  thereof  must 
be  maintained.  Moreover,  the  third  parties,  who  have 
contracted  with  the  bankrupt  at  the  time  when  he  was 
reinstated  by  the  composition  in  the  management  of  his 
affairs,  having  believed  that  the  composition  had  been  con- 
firmed with  full  knowledge  of  all  the  circumstances  of 
the  case,  that  it  was  exempt  from  all  fiuud,  and  that 
they  could  treat  with  the  bankrupt  with  complete  secu- 
rity, the  contracts  they  may  have  made  with  him  should 
be,  and  in  fact  are,  as  valid  as  if  the  composition  had 
never  been  cancelled. 

Article  526.  There  remains  for  consideration  the 
effect  of  the  annulment  of  the  composition  upon  the 
position  of  the  creditors  who  entered  into  the  composi- 
tion, as  to  the  estate  of  the  fresh  bankruptcy  with  regard 
to  the  "quantum"  of  claims  to  which  they  are  entitled. 
Let  us  first  of  all  suppose  that  this  claim  is  made 
against  the  estate  of  the  new  bankruptcy. 

If  such  creditors  have  not  received  any  dividend 
under  the  first  bankruptcy,  they  can  claim  against  the 
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estate  of  the  second  for  the  full  amount  of  the  original 
debt  due  to  them. 

But  the  question  arises,  What  will  be  the  result  if 
they  have  received  a  total  or  partial  dividend  ? 

It  becomes  necessary,  on  the  one  hand,  not  to  favor  too 
much  the  old  creditors  to  the  prejudice  of  the  new  ones, 
as  would  happen  if  the  dividends  received  by  the  former 
were  considered  simply  as  sums  received  on  account  of 
their  original  claims,  and  on  the  other  hand  it  might  be 
feared  that  they  would  be  treated  somewhat  unjustly  if 
admitted  to  participate  only  in  proportion  to  the  un- 
paid dividends. 

The  following  is  the  system  adopted  by  the  legisla- 
ture:— 

It  considers  the  composition  as  being  in  existence  and 
binding  on  the  creditors  in  this  sense,  that  the  dividends 
they  have  received  retain  the  character  of  dividends. 

The  creditors  under  the  composition  can  thus  only 
claim  upon  the  estate  for  that  proportionate  part  of 
their  debts  which  had  nob  been  extinguished  by  these 
dividends  and  not  for  all  the  amount  above  that  which 
they  have  actually  received. 

For  instance,  I  am  a  creditor  for  100,000  francs,  the 
promised  dividend  is  20  per  cent. ;  I  have  received  on 
account  of  this  dividend  5,000  francs,  which,  in  the 
bankruptcy,  represents  25,000  francs  of  my  original 
claim.  I  must  therefore  prove  under  the  new  bankruptcy 
for  75,000  francs  only.  It  is  moreover  quite  evident  that 
if  I  had  received  my  full  dividend  of  20,000  francs,  I 
should  have  no  right  to  make  any  fiirther  claim. 

With  regard  to  the  position  of  these  creditors  as  re- 
gards the  bankrupt,  the  annulment  or  the  cancelling  of 
the  composition  re-establishes  all  the  former  rights  of  the 
creditors,  and  the  dividends  received  are  considered  only 
as  simple  payments  on  account.  Thus,  in  the  hypothesis 
which  we  have  just  examined,  I  remain  creditor  of  the 
bankrupt  for  95^000  francs. 
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Article  520.  There  remainB  for  examination  the 
effect  of  the  annulment  or  cancelling  of  the  composi- 
tion as  regards  the  sureties  of  the  composition.  Ac- 
cording to  the  terms  of  Article  520  of  Code  of  Commerce, 
the  annulment  of  the  composition  for  fraud  existing  prior 
to  the  confirmation  relieves  the  sureties  fix>m  liability ; 
but  on  the  contrary,  annulment  for  causes  arising  subse- 
quent to  the  confirmation  does  not  relieve  the  sureties, 
they  having  undertaken  to  guarantee  its  being  carried  out- 

This  difference  is  easily  explained. 

In  fact,  in  the  former  case,  there  is  no  longer  any 
occasion  for  the  liability  of  the  surety,  who  has  made 
himself  liable  only  in  order  to  obtain  for  the  bankrupt 
the  benefit  of  the  composition,  which  the  latter  can  now 
no  longer  invoke. 

On  the  other  hand,  in  the  latter  case  opportunity  is 
left  to  the  surety  to  cany  out  the  conditions  stipulated 
by  the  composition,  and  thus  confer  on  the  bankrupt  the 
benefits  to  be  derived  therefrom. 

Moreover,  it  would  not  be  fair  that  the  creditors  should 
be  deprived  of  their  guarantee  precisely  at  the  time 
when  they  find  themselves  in  the  position  they  have 
desired  to  guard  against  in  stipulating  for  this  guarantee, 
or  that  the  sureties  should  be  allowed  to  retire  fix)m  their 
liability  without  having  fulfilled  their  engagements. 


§  6. — ^Composition  in  the  case  of  the  bankruptcy 
of  a  partnership  firm. 

Partnership  firms  can  be  declared  bankrupt  in  the 
same  manner  as  an  individual  person. 

The  proceedings  in  this  kind  of  bankruptcy  are  r^u- 
lated  by  the  general  principles  of  commercial  law. 

A  partnership  firm  can  also  obtain  a  composition, 
and  be  reinstated  in  the  management  of  its  business. 

If,    however,    on    the    contrary,    no  composition  be 
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obtained,  the  creditors  of  the  partnership  firm  find  them 
selves  in  a  state  of  "  union,'* 

The  bankruptcy  of  the  partnership  firm  involves  that 
of  each  partner  individually,  in  the  event  of  their  being 
severally  liable,  as,  for  instance,  in  the  case  of  a  SacUU  en 
nam  eoUectif, 

Thus,  in  the  case  of  the  bankruptcy  of  a  partnership 
firm  of  this  kind,  composed  of  three  partners,  there  will 
be  four  bankruptcies,  viz.,  that  of  the  firm  itself,  and 
that  of  each  of  the  three  partners. 

The  results  are  not  necessarily  the  same  in  each  of  the 
four  bankruptcies. 

For  instance,  there  may  be  "wnwwi"  as  regards  the 
firm  and  one  or  more  partners,  and  composition  as 
regards  the  other  or  others. 

How  is  this  state  of  things  to  be  regulated  ? 

Article  531  of  the  Code  of  Commerce  provides  that 
in  such  case  the  estate  of  the  partnership  firm  is  ad- 
ministered as  follows : — 

The  partnership  creditors  being  declared,  as  regards  the 
partnership,  under  the  "  rigime  de  funian"  the  personal 
property  of  those  partners  who  have  obtained  composition 
is  separated  from  the  firm's  assets,  and  the  special  con- 
tract made  with  them  afiects  only  such  personal  pro- 
perty as  has  not  been  engaged  in  the  business,  that  is  to 
say,  private  property. 

The  partner  who  has  thus  obtained  a  composition  is 
discharged  jfrom  all  joint  liability  with  his  co-partners ; 
but  if  he  desires  r^habiUtatwn  he  must  liquidate  not 
only  his  own  debts,  but  all  those  of  the  partnership 
firm. 

A  socUU  anonyme  or  corporation  cannot  take  advan- 
tage of  composition  proceedings ;  the  reason  of  this  is 
that  composition  proceedings  are  regarded  as  a  personal 
favor  granted  by  the  law  to  a  debtor,  and  a  corporation 
being  impersonal,  the  favor  does  not  extend  to  it. 
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SECTION  IL 
OF  THE  STATE  OF    Union*  OF  CREDITORS. 

''  Union''  is  the  positioii  in  which  the  creditors  find 
themselves  when  the  bankrupt  has  not  obtained  his 
composition ;  the  creditors  are  invested  with  the  right  to 
realise  and  to  divide  amongst  themselves  the  estate  of 
the  debtor.  This  state  of  "  union  "  exists  whenever,  for 
any  reason,  the  composition  has  not  been  duly  obtained. 

Article  529.  In  default  of  a  composition  the  state  of 
"  union "  exists  as  a  matter  of  course,  that  is  to  say, 
without  any  necessity  that  it  should  be  pronounced  by 
judgment. 

When  the  state  of  "  union "  exists,  a  meeting  of  cre- 
ditors must  be  immediately  called. 

Contrary  to  what  takes  place  at  the  meeting  for 
voting  the  composition,  mortgage  or  secured  creditors  are 
allowed  to  take  part  in  the  proceedings.  The  subjects 
discussed  at  this  first  meeting  are  three  in  number, 
viz. ; — 

1st.  The  creditors  are  consulted  as  to  the  advisability 
of  maintaining  the  actual  syndics  or  appointing  others. 
The  tribunal  decides  thereupon,  after  having  perused  the 
report  of  the  juge'Commiasaire. 

Article  530.  2nd.  They  are  called  upon  to  give 
their  opinion  as  to  whether  an  allowance  shall  be  made 
to  the  bankrupt  out  of  the  assets  of  the  estate. 

If  the  majority  of  creditors  consent,  the  syndics  pro- 
pose the  amount,  which  is  then  fixed  by  the  juge-com^ 
missaire,  regard  being  had  to  the  needs  of  the  bankrupt 
and  his  family,  and  to  the  position  of  his  afiairs. 

Article  532.  3rd.  They  must  decide  as  to  whether 
or  not  the  business  is  to  be  carried  on  by  the  syndic. 

*  In  England  this  means  that  the  estate  is  finally  wound  up  under 
inspection. 
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During  the  preparatory  proceedings  of  the  composition 
the  business  is  carried  on,  because  there  is  reason  to 
believe  that  the  bankrupt  will  obtain  his  composition^  and 
be  reinstated  in  the  management  of  his  affairs. 

But,  on  the  contrary,  during  the  period  of  the  "  union,** 
as  the  object  sought  is  the  liquidation  and  realisation 
of  the  estate,  the  carrying  on  of  the  business  would  be 
opposed  to  the  end  in  view,  and  independently  of  the 
delay  which  would  thereby  be  occasioned  in  the  pay- 
ment of  the  dividend,  would  involve  risk  of  loss,  to 
which  the  assets  of  the  creditors  would  be  exposed. 

Consequently,  the  business  can  only  be  carried  on 
when  an  authorisation  to  this  effect  has  been  obtained 
by  a  decision  of  the  creditors,  pronounced  by  a  majority 
of  three-fourths  in  number,  and  of  three-fourths  in 
amount. 

The  authority  given  to  the  syndics  to  carry  on  the 
business,  also  determines  the  duration  and  extent  of 
their  power,  as  well  as  the  sums  they  may  keep  in  hand 
in  order  to  defray  the  expenses  and  costs. 

The  dissenting  creditors,  as  likewise  the  bankrupt, 
can  oppose  the  decision  of  the  other  creditors,  but  such 
opposition  will  not  delay  the  execution  thereof,  as  delay 
in  the  carrying  on  of  the  business  might  often  prove 
fatal  to  its  continuance. 

The  business  will,  therefore,  be  carried  on  notwith- 
standing any  opposition  to  the  decision  of  the  meeting, 
and  it  will  only  be  discontinued  when  the  opposing 
creditors  have  prevailed. 

If  the  business  as  continued  by  the  syndic  has  realized 
profits,  such  profits  are  shared  by  all  the  creditors  in 
proportion  to  the  amount  of  their  claims. 

When,  on  the  contrary,  the  syndic  has  contracted 
debts,  he  is  not  personally  liable  therefor,  being  only  the 
representative  of  the  estate,  and  as  such  incurs  no 
personal  liability,  but  merely  engages  the  responsibility 
of  his  principals. 

E  E 
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But  the  estate  is  liable  to  those  who  have  trusted  the 
syndic,  and  such  parties  are  termed  creditors  of  the  estate, 
in  distinction  to  other  creditors  who  are  only  creditors  of 
the  bankrupt. 

Article  533.  If  the  assets  of  the  bankruptcy  are 
not  sufficient  to  pay  these  new  creditors,  they  may  apply 
to  those  who  have  voted  for  the  carrying  on  of  the 
business.  The  latter  alone  are  liable  for  these  debts  in 
proportion  to  the  amount  of  their  own  claims. 

After  these  several  resolutions  have  been  passed  at 
the  meeting,  proceedings  commence  for  the  realisation  of 
the  estate. 

This  realisation  is  entrusted  to  the  syndic,  and  takes 
place  under  the  supervision  of  the  juge-commissaire. 

But  the  syndic  may  encounter  two  kinds  of  obsta- 
cles. 

Article  535.  In  the  first  place,  he  may  have  to 
maintain  law-suits,  in  order  either  to  defend  or  prosecute 
the  rights  of  the  bankrupt.  With  a  view  to  avoid  the 
expenses  of  legal  proceedings,  and  the  delays  of  liquida- 
tion, the  syndics  are  empowered  to  make  and  consent  to 
all  kinds  of  arrangements,  and  this  notwithstanding 
opposition  on  the  part  of  the  bankrupt,  on  condition, 
nevertheless,  of  having  such  compromise  confirmed  by  a 
judgment  of  the  Tribunal  of  Commerce,  or  even  by  a 
judgment  of  the  Civil  Court.  This  will  depend  upon 
which  of  these  two  Tribunals  has  jurisdiction  in  the 
matter.     (Article  487.) 

Article  570.  Moreover,  there  often  exist  in  a  bank- 
ruptcy, contested  claims,  doubtful  debts,  some  not  due, 
and  some  merely  conditional,  and  in  this  case,  as  the 
creditors  have  the  greatest  interest  in  obtaining  a 
prompt  liquidation,  the  claims  are  compromised  or  sold. 
The  creditors  decide  as  to  whether  such  claims  and  debts 
shall  be  sold  by  private  contract  or  public  auction,  and 
after  their  decision,  at  which  the  bankrupt  has  been 
invited    to    be    present,   has    been    confirmed   by   the 
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Tribunal,  the  syndics  are  bound  to  take  all  necessary 
measures  for  carrying  the  same  into  execution. 

ARTICLES  534  and  572.  Before  proceeding  to  distri- 
bute the  assets,  there  still  remains  to  be  performed 
one  of  the  most  important  operations  of  the  liquidation, 
the  sale  of  the  real  and  personal  property  of  the 
bankrupt. 

The  sale  of  the  personal  property  is  effected  by  the 
syndics,  the  conditions  and  manner  of  such  sale  being 
determined  by  the  juge-commissaire. 

The  sale  of  the  real  property  is  effected  by  the  syndics 
within  eight  days  of  the  "  Union"  with  the  sanction  of 
the  /uge-cammissaire,  whose  authorisation  it  is  always 
necessary  for  the  syndics  to  obtain. 

From  this  moment  the  mortgage  and  privileged  credi- 
tors, who  have  the  right  to  continue  suits  already  com- 
menced by  them,  cannot  institute  fresh  proceedings. 

The  sale  is  conducted  under  the  supervision  of  the 
Court.  It  is  ordered  by  a  judgment  of  the  Civil  Tribunal 
of  the  place  in  which  the  property  is  situated,  and  such 
judgment  at  the  same  time  fixes  the  upset  price. 

The  avoti^  of  the  syndic  draws  up  the  cahier  des  charges 
or  conditions  of  sale  and  description  of  the  property. 
The  sale  is  announced  by  hand-bills  and  advertisements 
in  the  newspapers,  and  is  made  by  public  auction,  either 
before  the  Tribunal  or  before  a  notary  specially  appointed 
for  this  purpose. 

Article  573.  Such  sale,  however,  is,  nevertheless, 
only  provisional ;  as  any  person,  whether  creditor  or  not, 
has  the  power  to  bring  the  property  again  to  the  hammer, 
on  condition : — 

1.  Of  declaring  his  intention  to  the  Registrar  of  the 
Civil  Tribunal  within  fifteen  days  after  the  sale ;  and 

2.  Of  offering,  in  addition  to  the  price  previously 
obtained,  the  tenth  part  of  such  price.  This  is  teimed 
**  outbidding." 

The  new  adjudication  which  follows  the  outbidding 
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is  final,  and  cannot  be  followed  by  any  further  out- 
bidding. 

The  assets  and  liabilities  being  definitely  ascertained, 
there  only  remains  to  proceed  to  the  distribution  of  the 
assets. 

Article  565.  Before  so  doing,  the  following  deduc- 
tions are  made : 

1.  The  expenses  of  the  bankruptcy ; 

2.  The  advances  made  to  the  bankrupt  for  the  support 
of  himself  and  family ;  and, 

3.  The  sums  due  to  the  mortgage  and  privileged  cre- 
ditors. 

Without  waiting  until  the  assets  are  entirely  realised, 
a  first  division  is  made,  which  may  be  followed  by  one 
or  several  others  later  on. 

Article  566.  For  this  purpose  the  syndics  shall 
deliver  to  the  Juge-commissaire,  every  month,  a  statement 
of  the  position  of  the  bankrupt's  estate,  and  of  the 
moneys  paid  into  the  Caisse  de  Dipdts  et  CansignatioM; 
the  juge'Commissaire  shall  order,  if  there  be  occasion,  the 
payment  of  a  dividend  to  the  creditors,  the  rate  of  which 
shall  be  decided  by  him,  and  will  cause  due  notice  thereof 
to  be  given  to  them. 

Creditors  cannot  receive  the  amounts  due  to  them, 
without  producing  their  proofs,  upon  which  the  syndics 
endorse  the  payments  made,  in  order  to  prevent  a  second 
presentation  of  the  same  document. 

In  the  event  of  there  being  no  document,  ihe  Juge-^am- 
missaire  mentions  the  payment  in  the  report  of  the 
verification  of  claima 

Articles  567  and  568.  The  contingent  creditors 
receive  their  dividends  in  the  same  manner  as  ordinary 
creditors,  but  they  are  bound  to  give  security  for  the 
restitution  of  what  they  receive,  should  the  condition  to 
which  their  claim  is  subject  not  be  realised. 

Care  is  moreover  taken  to  set  aside  (in  order  to  be 
afterwards  distributed  to  them,  if  their  rights  are  reoog- 
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nised,)  the  proportion  of  dividends  due  either  to  the  cre- 
ditors whose  claims  are  contested,  or  to  those  residing 
abroad,  or  in  the  colonies. 

It  is  necessary  to  provide  for  and  regulate  the  dis- 
putes which  may  arise  in  the  event  of  there  being  anta- 
gonism between  the  ordinary  creditors  and  those  secured 
by  mortgages  or  privileges  on  real  property. 

In  order  to  determine  with  precision  the  rights  of  each 
creditor,  two  hypotheses  must  be  clearly  distinguished. 

Article  552.  1.  The  distribution  of  the  proceeds  of 
the  sale  of  the  real  property  may  be  made  prior  to  or 
simultaneously  with  that  of  the  proceeds  realised  by  the 
sale  of  the  personal  property. 

This  case  presents  no  difficulty.  In  fact,  inde- 
pendently of  the  preferential  right  over  the  property 
applicable  to  the  settlement  of  their  claims,  the  mort- 
gage creditors,  or  those  holding  primlhges  on  real 
property,  have,  equally  with  the  ordinary  creditors,  a 
general  lien  on  all  the  property  of  their  common  debtor. 

In  consequence,  the  mortgage  or  privileged  creditors 
not  paid  out  of  the  proceeds  of  the  real  property,  partici- 
pate proportionately,  as  regards  any  balance  due  to  them, 
with  the  ordinary  creditors  in  the  assets  belonging  to 
the  general  body  of  ordinary  creditors ;  provided,  never- 
theless,  that  their  claims  have  been  proved  according  to 
the  forms  before  mentioned. 

Article  553  and  554.  2.  The  distribution  of  the 
moneys  derived  from  the  sale  of  the  personal  property  may 
precede  that  of  the  proceeds  of  the  sale  of  the  real  property. 

In  this  case  the  privileged  or  mortgage  creditors 
participate  in  the  distribution  in  proportion  to  the 
amount  of  their  total  claim.  These  distributions  are, 
liowever,  only  provisional. 

If  a  mortgage  or  privDeged  creditor,  who  at  first  had 
participated  like  an  ordinary  creditor  in  the  distribution 
of  the  dividends  derived  from  the  sale  of  personal  pro- 
perty, afterwards  receive  the  full  amount  of  his  claim 
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out  of  the  proceeds  of  the  real  property,  the  divid«ids 
previously  paid  are  without  justification,  and  must  be 
refunded  to  the  general  assets. 

Article  555.  When,  on  the  contrary,  the  mortgage 
creditors  are  only  partially  satisfied  in  the  distribution 
of  the  assets  derived  from  the  property  on  which  they 
have  a  lien,  their  claims  on  the  general  estate  are  finally 
settled  after  their  participation  in  the  proceeds  of  this 
property,  and  the  moneys  they  have  received  beyond  this 
proportion  in  the  former  distribution  are  deducted  from 
the  amount  they  have  received  under  their  mortgage, 
and  are  then  refunded  to  the  general  assets. 

An  example  will  show  the  intention  of  the  legislature. 

Let  us  suppose  that  the  general  assets  have  produced 
60  per  cent.,  and  that  certain  real  property  belonging  to 
the  bankrupts  estate,  and  which  is  mortgaged  to  three 
creditors  of  F.  50,000  each,  is  sold  for  F.  80,000. 

The  first  creditor,  whose  mortgage  security  is  suf- 
ficient, receives .  from  the  proceeds  of  the  real  property 
the  F.  50,000  due  to  him,  and  refunds  to  the  general 
assets  F.  25,000,  or  50  per  cent,  of  such  amount. 

The  second  creditor  receives  the  F.  30,000  remaining 
of  the  proceeds  of  the  real  property ;  but  he  is  bound  to 
refund  to  the  general  assets  the  dividend  proportionate 
to  this  sum,  that  is  to  say,  F.  15,000 ;  he  will  therefore 
have  these  F.  30,000,  and,  in  addition,  a  dividend  of 
50  per  cent,  upon  the  F.  20,000,  for  which  he  remains  a 
creditor,  that  is  to  say,  F.  10,000. 

As  to  the  third  mortgage  creditor,  he  has  nothing  to 
refund  from  the  F.  25,000  which  he  receives  by  way  of 
dividend  on  the  general  assets,  his  position  as  third 
mortgagee  not  having  allowed  him  to  benefit  by  his 
mortgage. 

The  mortgage  creditors,  whose  claims  are  excluded  from 
a  participation  in  the  proceeds  of  the  property  on  which 
they  have  a  lien  on  account  of  the  fund  being  absorbed 
by  creditors  previously  registered  in  order  of  rank,  are 
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considered  as  simple  contract  creditors,  and  subject,  as 
such,  to  the  effects  of  the  composition,  and  to  all  the 
other  operations  relating  to  the  body  of  simple  contract 
creditors. 

Articles  546,  547,  548.  Independently  of  the  rights 
of  mortgage  and  privileged  creditors  over  the  real  pro- 
perty as  above  mentioned,  those  of  the  creditors  holding 
pledges  now  demand  our  attention.* 

When  the  bankrupt  has  given  an  object  in  pledge  to  a 
creditor,  the  syndic  can,  at  any  time,  with  the  authority 
of  the  juge-commissaire,  by  paying  the  debt,  retire  such 
pledge  for  the  benefit  of  the  estate. 

But  can  the  creditor  holding  a  pledge  participate  in 
the  division  of  the  general  assets  ? 

A  distinction  is  here  necessary. 

If  the  creditor  has,  previously  to  the  distribution  of 
dividend,  realised,  that  is,  caused  to  be  sold,  the  object 
given  in  pledge,  and  the  proceeds  of  such  sale  are  insuf- 
ficient to  indemnify  him,  he  must  share  in  the  assets  for 
the  difference  as  an  ordinary  creditor.-f 

If,  on  the  contrary,  the  distribution  of  dividends  has 
taken  place  before  the  realisation  of  the  pledge,  creditors 
holding  such  pledges  do  not  participate  in  any  dividend. 

The  reason  of  this  is,  that  the  creditor  holding  a 
pledge,  might,  after  having  received  hia  dividend,  go 
away,  taking  with  him  the  article  pledged;  and  it  is 
necessary  to  avoid  the  possibility  of  a  loss  of  this  kind, 
which  might  sometimes  be  considerable.  Moreover,  it 
is  to  be  presumed  that  the  pledge  is  sufficient,  the  cre- 
ditor not  having  proceeded  to  realise  the  same. 

Article  536.  In  order  to  stimulate  the  zeal  of  the 
syndic,  and  to  enlighten  the  creditors  and  the  bankrupt 
as  to  the  management  of  the  bankruptcy,  as  well  as  to 

*  According  to  French  law,  only  real  property  is  subject  to  be 
xnortgaged,  and  only  personal  property  to  be  pledged. 

f  When  the  proceeds  resulting  from  the  realisation  of  such  a 
pledge  exceed  the  amount  of  the  claim,  the  difference  is  received 
b  J  the  syndic. 
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decide  on  the  advisability  of  the  sjfndic  being  mwitained 
in  office  or  replaced,  the  creditors  "«»  ^tat  ct union'' 
must  be  called  together  by  the  juge'eommiaaaire  at 
least  once  during  the  first  year,  and  daring  the  fol- 
lowing years  in  case  of  need. 

At  these  meetings  the  sf/ndic,  who  has  to  render  ac- 
count of  his  management,  is  continued  in  office  or  re- 
placed. As  soon  as  the  various  operations  necessitated 
by  the  "union''  are  accomplished,  the  termination  of 
the  "  union "  is  proceeded  with,  and  the  bankruptcy  is 
finished. 

Article  537.  As  soon  as  the  proceedings  of  the 
bankruptcy  are  finished,  the  creditors  must  be  called 
together  in  a  general  meeting  by  the  juge-comnmsaire. 

At  this  meeting  the  syndic  renders  his  accounts. 

The  bankrupt  must  be  present,  or  at  all  events  have 
been  duly  summoned  to  appear.  It  is,  in  fact,  to  his 
interest,  as  well  as  to  that  of  the  creditors,  that  the  ac- 
counts be  correct 

When  difficulties  arise  as  to  the  account,  the  Juge-com- 
missaire  endeavours  to  arbitrate  between  the  parties ;  andj 
if  he  does  not  succeed,  the  matter  in  dispute  is  referred 
to  and  settled  by  the  Tribunal  of  Commerce. 

Articles  538  and  539.  The  meeting  is  also  called 
upon  to  pronounce  as  to  the  *'  excumbiliU  '*  of  the  bankrupt 
Formerly  the  excmahiliU  had  for  effect  that,  the 
"  union "  restoring  to  each  creditor  his  right  to  sue,  it 
prevented  the  bankrupt  from  being  arrested ;  but  since 
the  Law  of  1867,  which  abolished  imprisonment  for 
debt,  the  declaration  of  excuBobilit^  possesses  only  a  purely 
moral  interest. 

It  is  to  be  regretted  that  such  is  the  case,  and  that  the 
declaration  of  excmabiliU  should  no  longer  have  any  efiect 
It  would,  for  example,  be  very  desirable  to  admit,  as  has 
been  proposed  by  an  eminent  professor  of  law  at  Paris, 
M.  Eataud,  that  this  declaration  should  free  the  bank- 
rupt from  the  penalties  of  banqu4iroute  mnpk. 
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Be  this  as  it  may,  the  Tribunal  of  Commerce,  on 
being  informed  of  the  results  of  the  meeting  of  creditors, 
and  after  having  heard  the  juge-commmaire  as  to  the 
circumstances  of  the  bankruptcy,  decrees  the  excmahiliti 
or  fwn-excusabiliU  of  the  bankrupt. 

Nevertheless,  the  creditors  as  well  as  the  bankrupt 
have  always  the  right  to  appeal  against  the  decision. 

Article  540.  In  no  case,  however,  can  a  decree  of 
excusabiUU  be  granted  to  fraudulent  bankrupts,  ateUiona-^ 
tairea,  individusds  convicted  of  theffc^  swindling,  or  breach 
of  trust. 

After  the  closing  of  the  meeting  the  *' union  *^  is  at 
an  end. 

The  creditors,  as  we  have  previously  said,  regain  their 
individual  right  to  prosecute ;  and  if,  for  example,  pro- 
perty should  unexpectedly  come  to  the  debtor,  the  cre- 
ditors may  seize  it,  but  may  not  again  make  the  debtor  a 
bankrupt 


SECTION  HL 
Composition  {Concordat)  by  the  giving  up  of  ASSETa 

Article  54L  This  mode  of  terminating  the  bank- 
ruptcy was  introduced  by  a  law  of  the  17th  July, 
1856. 

It  consists  in  an  agreement  by  which  the  bankrupt 
obtains  from  his  creditors  his  total  or  partial  discharge 
upon  giving  up  the  whole  or  part  of  his  assets. 

The  bankrupt  thus  finds  himself  reinstated  in  the 
management  of  his  affairs.  Nevertheless,  his  assets  are 
divided  amongst  his  creditors.  This  is,  as  can  be  seen,  a 
very  happy  combination  of  the  rules  of  union  and  com- 
position,' the  latter  modifying  the  rigorous  consequences 
of  the  former. 

The  composition  by  the  giving  up  of  assets  thus  consti- 
i>utes  by  its  nature  a  composition,  although  in  reality  by 
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its  effects  a  union.  In  consequence,  it  is  governed,  as 
regards  its  existence,  by  the  rules  relating  to  compositions; 
but  as  regards  its  results,  by  those  relating  to  union, 

(Consequently,  all  that  relates  to  the  formation,  the 
effects,  and  the  extinction  of  the  ordinary  composition  is 
fiilly  applicable  to  the  composition  by  giving  up  of  assets. 

On  the  contrary,  the  liquidation  of  the  liabilities  and 
distribution  of  the  assets  are  carried  out  in  the  same 
way  as  in  a  case  of  union. 


SECTION  IV. 

PARTIAL    SUSPENSION     OF    THE    BANKRUPTCY    IN    CONSE- 
QUENCE OF  INSUFFICIENCY  OF  ASSETS. 

Articles  527  and  528.  It  may  happen  that  the 
assets  of  a  bankruptcy  are  insufficient  to  defray  the 
expenses  attendant  thereon. 

For  fear,  doubtless,  lest  the  apparent  insufficiency  of 
the  assets  to  defray  the  first  expenses  of  the  bankruptcy 
should  help  to  conceal  frauds.  Article  461  decides  that 
the  Public  Treasury  shall  defray  the  first  expenses  of  the 
bankruptcy. 

But  as  the  Public  Treasury  only  makes  these  advances 
in  order  that  the  preliminary  formalities  of  the  bank- 
ruptcy may  be  fulfilled,  this  clearly  does  not  prevent 
the  course  of  proceedings  in  the  bankruptcy  from  being 
eventually  stayed  on  account  of  insufficiency  of  assets. 

It  was  evidently  necessary  to  put  an  end  to  a  situation 
so  irregular,  and  not  to  leave  the  course  of  these  opera- 
tions indefinitely  in  suspense.  Power  has  consequently 
been  given  to  the  Tribunal  of  Commerce  to  dose  a  bank- 
ruptcy, when  necessary,  in  such  cases. 

The  judgment  which  pronounces  the  suspension  of  a 
bankruptcy  restores  to  each  creditor  his  right  of  indi- 
vidual action* 

It  does  not  constitute,  however,  the  winding-up  of  the 
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bankruptcy,  which  is  maintaiQed  in  all  its  effects,  save 
the  suspension  of  the  right  of  individual  action. 

The  bankrupt  still  continues  to  be  deprived  of  all 
power  over  his  property  and  estate  (which  is  termed 
in  French  "  dessai^sement''),  and  in  consequence  cannot 
receive  anything  due  to  him  by  his  debtors. 

The  judgment  closing  the  bankruptcy  can  be  given  in 
the  presence  or  absence  of  the  bankrupt. 

Nevertheless,  in  order  to  allow  him  suflScient  time  to 
obtain  the  necessary  resources  for  the  proceedings  of  the 
syndics,  it  can  only  be  acted  upon  one  month  after  its 
date. 

After  the  judgment  suspending  the  bankruptcy,  the 
following  alternative  presents  itself: — 

Either  no  fresh  property  is  discovered,  in  which  case 
only  the  death  of  the  bankrupt  can  terminate  the  bank- 
ruptcy;  or  fresh  funds  come  to  hand,  either  discovered  in 
the  possession  of  the  bankrupt,  or  from  the  fact  of  the 
bankrupt  or  any  other  person  (for  example,  a  creditor  or  a 
friend  of  the  bankrupt),  depositing  in  the  hands  of  the 
syndics  a  sum  sufficient  to  meet  the  expenses  of  the  pro- 
ceedings of  the  bankruptcy.  In  this  case,  the  proceed- 
ings are  re-opened  after  the  Tribunal  has  reversed  its 
judgment  closing  the  bankruptcy. 

But  what  must  be  decided  if,  in  the  interval  between 
the  two  judgments,  a  creditor,  to  whom  the  judgment 
suspendiag  the  bankruptcy  for  insufficiency  of  assets  has 
restored  his  right  of  suing  the  bankrupt,  has  succeeded 
iXL  obtaining  payment  of  his  claim  ? 

We  think  that  this  payment  is  not  valid,  for  the 
deprivation  of  rights  which  continues  to  affect  the  per- 
son whose  bankruptcy  has  been  closed,  prevents  his 
discharge.  The  creditors  are  then  bound  to  return  to 
the  general  assets  the  sums  they  have  obtained  from  the 
bankrupt  during  the  period  in  which  the  bankruptcy 
i:emained  closed. 

Thus,  according  to  our  opinion,  the  creditors  only 
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recover  their  right  of  individual  action  in  the  interest  of 
the  general  mass  of  creditors. 


SECTION  V. 
OF  APPEALS  FROM  JUIKJMENTS  IN  BANBiRUPrCfr. 

Articles  582  and  583.  We  have  seen  in  Chapter  L 
within  what  time  appeal  may  be  taken  from  the  judgment 
declaring  the  bankruptcy,  and  also  within  what  time 
fix)m  the  date  of  initiation  of  proceedings  in  the  bank- 
ruptcy the  creditors  may  apply  to  the  Tribunal  to  fix 
the  date  of  the  suspension  of  payments  at  a  time  other 
than  that  specified  by  the  judgment  declaring  the  bank- 
ruptcy. We  have  now  to  examine  the  question  of  appeals 
from  other  judgments. 

The  time  for  appealing  from  all  judgments  in  bank- 
ruptcy is  within  fifteen  days  from  the  service  of  the 
judgment.  This  period  is  increased  in  the  proportion  of 
one  day  for  each  five  mynamHres  of  distance  for  parties 
who  reside  beyond  five  myriamitrea  from  the  place  in 
which  the  Tribunal  is  situate. 

The  following  are  not  subject  either  to  reviewal, 
or  to  appeal  to  the  ordinary  courts,  or  to  the  Supreme 
Ck)urt  of  Cassation,  viz. : — 

1.  Judgments  relating  to  the  appointment  or  replace- 
ment of  the  juge-commissaire,  and  to  the  appointment  and 
revocation  of  the  syndics  ; 

2.  Judgments  deciding  as  to  sauf-conduits  and  assistance 
to  the  bankrupt  and  his  family ; 

3.  Judgments  ordering  the  sale  of  goods  and  efiects 
appertaining  to  the  bankruptcy ; 

4.  Judgments  ordering  the  adjournment  of  the  con^ 
cardat,  or  the  provisional  admission  of  contested  claims. 

5.  Judgments  by  which  the  Tribunal  of  Commerce 
decides  upon  appeals  from  orders  o{  the  Jtige-commissaire 
made  within  the  scope  of  his  authority. 
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PART  SECOND. 
(Chapters  /.,  IL,  III.,  of  the  Text  of  the  Law.) 

Op  Criminal  Bankruptcy-  (Banqueroute). 

In  order  to  protect  creditors  against  fraudulent  acts 
on  the  part  of  their  bankrupt  debtors,  certain  penal 
measures  have  been  enacted  with  the  object  of  prevent- 
ing infringements  of  the  law. 

An  insolvency  which  is  attended  with  no  fraudulent 
circumstances  is  termed  in  French  law  "faillite;"  that, 
on  the  contrary,  in  which  are  discovered  transactions 
punishable  by  law,  is  called  "banqueroute,'*  or  criminal 
bankruptcy. 

There  are  two  kinds  of  "  banqueroute  " — "  banqueroute 
simple  "  and  "  banqueroute  frauduleuseJ' 

Article  584.  Banqueroute  eimple  is  punishable  by 
imprisonment  for  from  one  month  to  two  years.  The 
prosecution  can  take  place  before  a  correctionnelle  court,  at 
the  instance  of  the  minisUre  public,  of  the  syndics,  or  of 
the  creditors.  The  syndics  cannot  prosecute  the  bank- 
rupt, unless  they  have  been  authorised  so  to  do  by  a 
resolution  passed  by  a  majority  of  the  creditors  present 
at  the  meeting  at  which  the  proposition  was  discussed. 

Prosecution  for  banqueroute  simple  is  barred  after  three 
years.  The  mere  attempt  to  commit  it  incurs  no 
penalty,  nor  can  any  punishment  be  inflicted  on  accom- 
plices. 

Banqueroute  frauduleuse  constitutes  a  crime  liable  to 
punishment  by  penal  servitude  for  fit)m  five  to  twenty 
years. 

The  prosecution  is  instituted  by  the  ministkre  public 
before  the  Court  of  Assize ;  it  is  barred  after  ten  years. 
An  attempt  to  commit  fraudulent  bankruptcy  is  liable 
to  the  same  punishment  as  the  crime  itself,  and  accom- 
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plices  are  punishable  by  the  same  term  of  imprisonment 
as  principals. 

§  1 . — Banqueroute  Simple.  Article  585.  The  offence 
of  "  banqueroute  simple "  exists  in  the  case  in  which  the 
bankrupt  has  been  guilty  of  certain  grave  faults  in  the 
conduct  of  his  business. 

The  circumstances  which  determine  the  character  of 
banqueroute  simple  are  divided  into  two  classes : — 

The  first  includes  such  facts  as  necessarily  lead  to  a 
condemnation,  for  the  reason  simply  that  they  were  of 
constant  occurrence,  although  there  may  be  nothing  to 
show  that  the  bankrupt  had  guilty  intentions. 

This  may  happen — 1st,  When  the  personal  expenses 
of  the  bankrupt  or  of  his  family  have  been  excessive  ; 
2nd,  If  he  has  lost  large  sums  of  money  in  hazardous 
speculations  on  the  Stock  Exchange  or  in  produce  or 
goods  ;  3rd,  If,  with  the  intention  of  delaying  his  bank- 
ruptcy, he  has  had  recourse  to  loans,  bills,  or  other 
ruinous  means  of  obtaining  money;  and,  4th,  If,  after 
having  suspended  payment,  he  has  paid  any  one  creditor 
to  the  prejudice  of  the  estate. 

Article  586.  In  the  second  category  are  included 
such  cases  of  *' banqueroute  simple,"  as  are  discretionary 
with  the  court.  The  courts  have,  in  fact,  the  right  to 
acquit  the  bankrupt,  even  though  the  accusations  against 
him  are  well  founded.  They  have  all  possible  latitude 
in  this  respect,  and  may  take  into  consideration  the  ante- 
cedents and  the  good  faith  of  the  bankrupt,  the  circum- 
stances which  have  brought  about  the  bankruptcy,  the 
small  loss  which  his  creditors  sustain,  etc.,  etc. 

A  banqueroute  simple  is  in  the  discretion  of  the  court — 
1st.  When  the  bankrupt  has  contracted,  for  the  account  of 
others,  and  without  receiving  value  in  exchange,  engage- 
ments which  are  considered  too  important  in  proportion 
to  his  position  at  the  time  when  he  contracted  them ; 
2nd.  If  he  is  again  declared  bankrupt  without  having 
satisfied  the  engagements  of  a  prior  concordat ;  3rd.  IJC 
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•within  three  days  from  the  suspension  of  payment,  he  has 
not  made  the  necessary  declarations  to  the  Registrar  of 
the  Tribunal  of  Commerce ;  4th.  If,  without  a  legitimate 
excuse,  he  has  not  appeared  personally  before  the  syndics ; 
in  case  he  has  not  appeared  before  the  Court  at  the  ap- 
pointed periods  ;  or  if,  after  having  obtained  a  sauf  conduit 
he  has  not  presented  himself  when  summoned  to  do  so; 
5th.  If  he  has  not  kept  books,  or  made  a  correct  inven- 
tory, if  his  books  or  inventories  are  incomplete  or  irre- 
gular, or  if  they  do  not  show  the  real  position  of  his 
assets  and  liabilities. 

§  2. — Banqueroute  D-auduleuse.  Article  591.  The 
term  Banqueroute  frauduleuse  comprises  the  offence  of 
bankrupts  who  have  committed  serious  frauds  to  the 
prejudice  of  their  creditors. 

Banqueroute  frauduleuse  exists  if  the  bankrupt  has 
removed  or  concealed  his  books,  as  this  act  establishes 
against  him  a  strong  presumption  of  fraud ;  or  if  he  has 
removed  or  concealed  a  part  of  his  estate,  no  distinction 
being  made  as  to  whether  this  fraud  was  committed  be- 
fore or  after  the  adjudication  of  bankruptcy ;  and  lastly, 
when  he  has  fraudulently  represented  himself  as  owing 
sums  which  in  reality  are  not  due  by  him. 

Article  587.  The  costs  of  proceedings  in  Banqueroute 
simple  instituted  by  the  Ministire  public,  cannot  in  any 
case  be  chargeable  upon  the  general  assets. 

In  the  event  of  a  composition  taking  place,  the  recourse 
of  the  Public  Treasury  for  such  costs  can  only  be  exer- 
cised against  the  bankrupt  after  the  expiration  of  the 
periods  fixed  by  the  composition. 

Article  588.  The  costs  of  proceedings  instituted  by 
the  syndics  in  the  name  of  the  creditors  are  borne,  in  the 
event  of  acquittal,  by  the  general  assets,  and  in  that  of 
condemnation,  by  the  Public  Treasury,  subject  to  re- 
course against  the  bankrupt,  in  conformity  with  the 
preceding  Article. 

Article  590.    The  costs  of  proceedings  instituted  by 
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a  creditor  are  borne,  in  the  event  of  committal,  by  the 
Public  Treasury,  and  in  that  of  acquittal,  by  the  pro- 
Becuting  creditor. 

Article  592.  In  cases  of  firaudulent  bankruptcy, 
the  costs  are  in  no  case  chargeable  upon  the  general 
assets. 

K  one  or  more  creditors  have  instituted  proceedings 
in  their  own  names  as  parties  civiles,  the  expenses,  in  case 
of  acquittal,  must  be  borne  by  them. 
§  3. — Of  Crimes  and  Misdemeanours  gommitted  m 

RELATION  TO   THE   BANKRUPTCY   BY  OTHER   PARTIES 
THAN  THE  BANKRUPT. 

Article  593.  The  following  parties  shall  be  con- 
demned to  the  penalties  inflicted  for  fraudulent  bank- 
ruptcy : — 

1.  Individuals  proved  to  have  removed  or  concealed, 
in  the  interest  of  the  bankrupt,  all  or  a  part  of  his 
estate,  real  or  personal;  without  prejudice  to  the 
other  cases  provided  for  by  Article  60  of  the  Penal 
Code. 

2.  Individuals  proved  to  have  fraudulently  presented 
claims  against  the  bankrupt  and  affirmed  the  same,  either 
in  their  own  name  or  through  other  parties. 

3.  Individuals  who,  carrying  on  business  under  the 
names  of  other  parties,  or  under  fictitious  names,  have 
committed  any  of  the  offences  provided  for  by  Article 
691. 

Article  594.  The  husband  and  wife,  the  descendants 
and  the  ascendants  of  the  bankrupt,  or  his  relations  in 
the  same  degree,  who  have  misappropriated,  diverted, 
or  concealed  assets  belonging  to  tiie  bankrupt  estate, 
without,  nevertheless,  having  acted  in  complicity  with 
the  bankrupt,  will  be  punished  with  the  penalties  imposed 
for  theft. 

Article  595.  In  the  cases  provided  for  by  the 
preceding  Articles,  the  Court  or  the  Tribunal  before 
which  they  come  will  adjudicate,  in  case  even  of  ac- 
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quittal: — ^1.  Of  its  own  accord,  as   to   the  restitution 
to  the  body  of  creditors  of  all  property  or  securities 
fraudulently  removed  or  concealed.     2.  As  to  damages 
claimed,  which  the  judgment  or  decision  will  estimate. 

Article  596.  Every  st/ndic  who  is  proved  to  be 
guilty  of  misconduct  in  relation  to  his  management  shall 
be  punished  with  the  penalties  provided  for  by  Article 
406  of  the  Penal  Code. 

Article  597.  A  creditor  who  has  stipulated,  either 
with  the  bankrupt  or  with  any  other  persons,  to  receive 
special  advantage  for  giving  his  vote  in  meetings  relating 
to  the  bankruptcy,  or  who  has  entered  into  a  private 
agreement  from  which  an  advantage  would  arise  in  his 
favor,  to  the  prejudice  of  the  creditors  of  the  bank- 
ruptcy, will  be  punished  with  imprisonment,  not  exceed- 
ing one  year,  and  a  fine,  which  shall  not  be  less  than 
2,000  francs.  The  imprisonment  can  be  increased  to  two 
years,  if  the  creditor  is  syndic  of  the  bankruptcy. 

Article  598.  Such  agreements  shall  abo  be  declared 
null  and  void,  as  regards  all  persons,  and  as  regards  the 
bankrupt  himself.  The  creditor  shall  be  compelled  to 
repay  aJl  sums  and  replace  all  securities  which  he  may 
have  received  by  virtue  of  such  agreement. 

Article  599.  In  the  case  in  which  proceedings  are 
instituted  to  have  such  agreements  declared  void  by  civil 
proceedings  (as  contra-distinguished  fi'om  criminal  pro- 
ceedings), the  Tribunal  of  Commerce  shall  be  competent 
to  decide  in  the  matter. 

Article  600.  All  convictions  pronounced  pursuant 
either  to  the  present  chapter,  or  the  two  preceding 
chapters,  must  be  published  and  advertised  according 
to  the  forms  established  by  Article  62  of  the  Code  of 
Oommerce,  at  the  expense  of  the  parties  condemned. 
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CHAPTER  IV. 


§  1.— Of  the  administration  of  assets  in  the  case 
OP  Banqueraute  Frauduleuse, 

Article  601  In  all  cases  of  conviction  for  &?«- 
queroute  simple  or  banqueroute  frauduleuse,  the  actions 
cimles,  other  than  those  mentioned  in  Article  595,  wiU  re- 
main separate,  and  aU  the  provisions  relating  to  the 
property  of  bankrupts  shall  be  executed,  without  the 
execution  thereof  being  prevented  by  any  order  what- 
ever of  the  minktire  public^  who  shall  have  no  power 
to  submit  them  to  the  criminal  authorities. 

Article  602.  The  syndics  of  the  bankruptcy  are, 
however,  compelled  to  hand  to  the  ministire  public  the 
documents,  securities,  papers,  and  information,  which 
may  be  demanded  from  them. 

Article  603.  The  documents,  securities,  and  papers 
delivered  by  the  syndics  shall  be,  during  the  course  of 
the  examination  of  the  matter,  detained  at  the  clerk's 
office.  They  can  be  seen  upon  the  application  of  the 
syndics^  who  can  take  private  extracts  therefrom,  or 
require  certified  copies  thereof,  such  copies  to  be  made 
by  the  clerk.  The  documents,  securities,  and  papers,  of 
which  the  judicial  deposit  has  not  been  ordered,  shall  be» 
after  the  judgment,  handed  to  the  syndics,  who  shall  give 
a  receipt  for  the  same. 
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§  2. — Rihabilitation  of  the  bankrupt. 

We  have  already  seen  that  bankruptcy  entails  certain 
incapacities  upon  the  bankrupt. 

These  continue  notwithstanding  the  declaration  of  ex- 
cusabilit^,  and  even  after  the  engagements  of  the  composi- 
tion have  been  fulfilled. 

To  remove  all  the  consequences  of  the  bankruptcy  as 
regards  the  future,  to  fuUy  reinstate  the  bankrupt  in  his 
former  position,  and  to  efface  the  moral  disgrace  attach- 
ing to  bankruptcy,  are  the  aims  of  this  reinstateinent, 
which  is  called  in  French  law  rehabilitation. 

Article  604.    What  are  the  conditions  ? 

It  is  indispensable,  in  the  first  place,  that  the  bankrupt 
shall  have  paid  all  his  debts  in  full — ^principal,  interest, 
and  costs. 

If  rehabilitation  is  demanded  by  a  partner  in  a  mer- 
cantile firm,  he  can  only  obtain  it  after  having  paid  all 
the  debts  of  the  firm  of  which  he  is  a  partner,  even  though 
he  may  have  obtained  a  separate  composition  as  regards 
his  personal  estate. 

rehabilitation  concerns  public  policy,  and  therefore 
opposition  on  the  part  of  creditors  is  not  necessary  to  its 
refusal 

The  bankrupt  is  bound  to  settle  all  his  liabilities, 
and  this  although  none  of  his  creditors  may  make  a  claim 
against  him. 

Moreover,  rehabilitation  is  only  granted  when  the 
applicant  is  considered  deserving. 

Article  612.  Thus  it  cannot  be  granted  to  the  fol- 
lowing persons— fraudulent  bankrupts,  those  condemned 
for  theft,  fraud,  breach  of  trust,  or  atellionataires. 

A  Banqueroutier  simple,  however,  who  has  undergone 
the  punishment  to  which  he  has  been  sentenced,  can 
o1>tain  his  rehabilitation. 
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A  fraudulent  bankrupt,  as  we  have  already  said,  can- 
not obtain  his  rehabilitation,  but  like  all  ordinary  con- 
victs^ he  can  obtain  a  release  from  the  penalties  imposed 
upon  the  conditions  provided  for  by  the  Penal  Code. 

We  have  now  to  point  out  the  measures  to  be  taken 
in  this  case. 

Article  610.  B^hahilitatum  is  pronounced  by  the 
Court  of  Appeal. 

Article  605.  The  proceedings  commence  by  an 
application  to  that  court,  which  proceeds  to  examine 
whether  all  the  debts  have  been  paid,  and  if  the  receipts 
for  the  same  are  genuine. 

To  this  effect,  the  Court  must  be  placed  in  possession 
of  the  following  documents : — 

Ist  The  application  must  be  accompanied  by  receipts 
and  other  necessary  vouchers. 

Article  607.  2nd.  It  must  be  posted  up  for  two 
months  in  the  Civil  and  Commercial  Tribunals,  as  well 
as  at  the  Bourse,  and  at  the  "  Mairie "  of  the  place  in 
which  the  domicile  of  the  applicant  is  situated;  if  he 
has  changed  his  residence  since  the  bankruptcy,  the 
notice  must  be  posted  up  in  the  place  where  the  adjudi- 
cation of  bankruptcy  was  made. 

An  extract  of  the  application  must  also  be  inserted  in 
the  local  newspapers. 

Article  608.  During  this  time  any  creditor  who 
has  not  been  paid  in  full,  principal,  interest,  and  costs,  or 
any  other  party  interested,  can  oppose  the  r^habiUta- 
tion  by  simply  entering  an  opposition  at  the  offices  of 
the  Civil  or  Commercial  Tribunal. 

Articles  606  and  609.  Lastly,  an  enquiry  is  insti- 
tuted by  the  Frocureur  de  la  R^ublique  and  by  the  Pre- 
sident of  the  Tribunal  of  Commerce  of  the  places  where 
the  application  has  been  posted  up,  and  the  result  of 
this  enquiry  must  be  transmitted  sepai-ately  to  the  Court 
of  Appeal  by  such  officials. 

We  must  further  remark  that  as  a  commercial  man 
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can  be  adjudicated  a  bankrupt  after  his  death,  it  is  only 
fair  that  the  heirs  or  representatives  of  a  commercial 
bankrupt  should  be  permitted  to  obliterate,  by  payment 
in  full,  the  slur  which  bankruptcy  has  cast  on  his 
memory. 

Article  614  consequently  provides  that  a  bankrupt 
can  obtain  rehabilitation  after  his  death. 

Article  611.  An  equal  publicity  is  given  to  the 
rehabilitation  as  to  the  bankruptcy.  To  this  eflfect  the 
Tribunals  to  which  the  application  for  rehabilitation 
has  been  presented  order  the  public  reading  of  the 
decree  of  rehabilitation,  and  its  inscription  upon  their 
minutes. 

Article  610.  When  the  application  for  rehabilita- 
tion has  been  rejected,  it  can  only  be  renewed  after 
an  interval  of  one  year. 

Articles  615  to  631  have  been  already  explained.  (See 
pp.  4,  et  seq.)  Moreover  these  articles  seem  to  explain 
themselves,  and  to  require  no  further  comment. 
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APPENDIX. 
Bankruptcy  from  an  international  point  of  view. 

Bankruptcy,  considered  from  this  point  of  view,  gives 
rise  to  a  great  many  complicated,  difficult,  and  delicate 
questions. 

We  shall  examine  those  which  arise  most  frequently 
in  the  course  of  practice.* 

The  first  question  arising  would  naturally  be,  on  what 
conditions  can  a  foreigner  be  declared  bankrupt  in  France. 

A  first  point  generally  admitted  at  the  present  day  is, 
that  foreigners  carrying  on  business  in  France  can  be 
adjudicated  bankrupts  in  the  same  manner  as  French 
subjects.  (Court  of  Cassation,  24th  November,  1857; 
Court  of  Paris,  23rd  November,  1874.)t 

It  is  even  admitted  that  a  French  Tribunal  of  Com- 
merce is  competent  to  declare  the  bankruptcy  in  France 
of  a  commercial  firm  having  its  head  office  abroad  and  a 
branch  establishment  in  France,  if  in  consequence  of  its 
operations  in  France  such  branch  establishment  has  sus- 
pended payment.  (Tribunal  of  Commerce  of  the  Seine, 
18th  August,  1875.) 

With  still  more  reason  can  a  commercial  firm,  having 
its  head  establishment  abroad  and  a  branch  establish- 
ment in  France,  be  declared  bankrupt  in  the  place  in 

*  Most  of  the  decrees  cited  here  are  taken  from  the  interestiiig 
Journal  dei  Droit  International  Privi^  edited  by  Mr.  Climet,  Barris- 
ter in  Paris,  which  may  be  procured  at  Stevens  and  Sons',  Ghanoery 
Lane,  London. 

f  In  this  case  it  is  the  French  law  which  governs  the  proceedings 
with  regard  to  the  real  and  personal  property  of  the  bankrupt, 
(Court  of  Caen,  12th  July,  1870  ;  Court  of  Cassation,  19th  March, 
1872.) 
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which  this  latter  is  situated,  if  the  principal  establish- 
ment was  really  in  that  town,  notwithstanding  that 
bankruptcy  had  already  been  declared  by  the  foreign 
court  df  the  place  in  which  the  head  establishment  is 
situated.  (Tribunal  of  Commerce  of  the  Seine,  10th 
August,  1872;  5th  March,  1874;  Cour  de  Paris,  20th 
June,  1874.) 

It  has  been  decided  that  a  person,  in  the  same  manner 
as  a  company,  can  be  adjudicated  bankrupt  both  in 
France  and  abroad  at  one  and  the  same  time ;  if  it  is  to 
the  interest  of  all  parties  concerned  to  combine  the  pro- 
ceedings in  bankruptcy,  and  to  have  one  liquidation  for 
both  countries,  such  liquidation  must  be  carried  on  in 
the  country  where  the  most  important  interests  exist 

The  Tribunals  have  gone  even  further  than  this,  and 
have  decided  that  a  foreigner  who  has  suspended  pay- 
ment can  be  adjudicated  a  bankrupt  in  France,  on  the 
petition  of  his  French  creditors,  even  though  he  does  not 
reside  in  France.  (Court  of  Appeal,  Paris,  23rd  Novem- 
ber, 1874.) 

A  foreign  judgment  declaring  bankruptcy  against  a 
foreigner  or  a  Frenchman  cannot,  as  a  rule,  be  enforced  in 
France  without  having  been  rendered  valid  by  a  French 
tribunal  in  conformity  with  the  rules  laid  down  by  Ar- 
ticle 546  of  the  Code  of  Civil  Procedure,  and  Articles 
21,  23  of  the  Civil  Code. 

This  is  because  judicial  proceedings  are  carried  on 
under  the  sanction  of  the  Court  from  which  they  ema- 
nate, and  can  only  take  effect  within  the  jurisdiction  of 
such  Court.  It  would  therefore  be  an  encroachment  on 
the  independence  of  a  State  to  authorise  the  execution 
therein  of  a  judgment  rendered  by  a  foreign  Court. 

Nevertheless,  the  authorisation  of  the  French  Tribu- 
nals to  enforce  foreign  judgments  is  not  necessary  in  all 
cases. 

It  is  generally  admitted  that  a  foreign  declaration  of 
bankruptcy  subjects  the  bankrupt  to  all  the  incapacities 
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which  according  to  foreign  law  may  be  attached  to  the 
state  of  bankruptcy. 

Again,  the  assignees  of  a  foreign  bankruptcy  have  the 
power  to  sue  a  French  debtor  of  the  bankruptcy,  and 
this  without  being  obliged  to  have  the  judgment  vali- 
dated in  France.  (Court  of  Paris,  23rd  March,  1869 ; 
22nd  January,  1872;  20th  March,  1873;  Court  of 
Bordeaux,  2nd  June,  1874 ;  and  Court  of  Paris,  14th  De- 
cember, 1875.) 

Moreover,  a  foreign  adjudication  of  bankruptcy  stays, 
as  a  matter  of  course,  all  individual  actions  on  the  part 
of  the  creditors,  without  the  judgment  declaring  it  being 
ratified  by  a  French  Court.  (Tribunal  of  Conmierce  of 
Marseilles,  17th  of  December,  1876.) 

It  has  been  further  decided  that  it  would  be  otherwise 
if  the  bankrupt  invoke  a  foreign  adjudication  of  bank- 
ruptcy rendered  on  his  own  petition  in  order  to  avoid 
the  individual  actions  of  his  creditors.  (Court  of  Bor- 
deaux, 2nd  June,  1874,) 

French  creditors  are  also  bound  by  a  foreign  judgment 
declaring  a  bankruptcy,  although  it  has  not  been  declared 
executory  in  France,  if  they  have  acknowledged  the 
foreign  bankruptcy  by  proving  their  debts,  or  by  proceed- 
ings against  the  assignees  of  such  bankruptcy.  (Court  of 
Cassation,  1868.) 

Unless,  however,  they  were  forced  to  take  part  in 
the  proceedings  in  the  bankruptcy  in  order  to  protect 
their  interests,  the  debtor  not  possessing  any  property  in 
France.    (Court  of  Bordeaux,  2nd  June,  1874.) 

Apart  from  these  exceptional  cases,  a  foreign  adjudi- 
cation of  bankruptcy  cannot  be  valid  in  France  without 
having  been  previously  ratified  by  a  French  Tribunal 

On  this  point  it  is  as  well  to  observe  that  this  ratifica- 
tion can  be  obtained  as  against  French  debtors  of  a  bank- 
ruptcy. 

In  &yci  these  latter  are  the  only  legitimate  opponents 
that  the  foreign  assignees  can  encounter. 
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BOOK  IV  * 

VARIOUS    IMPORTANT    LAWS   PROMULGATED 
SINCE  THE  CODE  OF  COMMERCE. 


The  Law  of  Patents. 


The  Law  of  the  5th  July,  1844,  regulates  the  subject  of 
Patents  in  France.^ 


CHAPTER  L 

GENERAL  PROVISIONS. 

Article  L  A  Patent  of  Invention  in  France  consists 
of  an  official  declaration  delivered  by  the  Govern- 
ment to  any  individual  who  claims  to  be  an  in- 
ventor, to  the  effect  that  on  a  given  day  such  indi- 
vidual deposited  with  the  Minister  of  Agriculture  and 
Commerce  a  demand,  accompanied  by  certain  documents 
in  which  he  claims  the  invention  of  which  he  declares 
himself  to  be  the  author.  This  official  declaration  does 
no  more  than  state  a  fiEict;  it  has  but  one  object,  and 
that  is  to  indicate  the  period  from  which  the  right  of 
the  party  applying  for  the  patent  is  to  run  in  France. 
The  Government  does  not  at  this  stage  examine  the 
claim,  and  does  not,  therefore,  guarantee  the  genuineness 
thereof;  the  formula  which  the  law  requires  to  be  placed 

*  This  portion  of  the  work  comprues  the  Commentazy  on 
Tariona  important  laws  promulgated  since  the  Code  of  Commerce, 
and  haying  for  object  to  secure  to  traders  and  manufacturers  the 
property  in  their  inventions,  trade -marks,  models  and  drawings, 
and  to  protect  them  against  all  dishonest  competition. 

t  See  in  the  Second  Part  of  the  Book  the  Text  of  this  Law. 
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upon  all  patented  articles  is  aocordingl j  worded,  "Breveti 
sans  garantie  du  Ooucemement,''  which  in  practice  is 
abbreviated,  8,  O.  D.  G. 

There  is  only  one  kind  of  patent^  but  it  may  be  taken 
out  under  three  different  circumstances : — 

1st.  For  an  invention,  properly  so  called. 

2nd.  For  improvements,  changes,  or  additions  to  an 
invention.  A  patent  of  this  kind  is  called  in  practice  a 
"  brevet  de  per/ectionnement" 

3rd.  For  an  invention  which  has  been  already  pa- 
tented abroad,  and  is  now  sought  to  be  introduced  into 
France.  This  is  called  a  "brevet  d^importatum!'  The 
patentee  acquires  the  exclusive  right  of  working  his 
patent  for  a  certain  period  of  time,  the  maximum  of 
which  is  fifteen  years. 

Article  2.  The  law  provides  that  any  new  discoveiy 
or  invention  in  any  class  of  industry  may  be  the  subject 
of  a  patent.  The  law  considers  the  following  as  new 
inventions  or  discoveries : — 

1st.  The  invention  of  new  commercial  products ; 

2nd.  The  invention  of  new  methods  of  production ; 

3rd.  The  new  application  of  known  methods  to  ob- 
tain a  result  or  product  of  commercial  value. 

This  enumeration  must  not  be  construed  too  strictly ; 
practically  it  has  been  extended  to  comprise  aU  possible 
inventions. 

The  Courts  have  gone  so  far  as  to  decide  that,  not  only 
new  applications  of  known  means,  but  also  the  merely 
new  combination  of  known  means  to  obtain  a  product 
or  a  commercial  result,  is  an  invention  within  the  mean- 
ing of  the  law.  We  should  remark  here,  however,  that 
there  are  inventions  which,  although  new,  are  not  pa- 
tentable. Such  are  those  belonging  to  pure  science,  and 
not  capable  of  being  applied  to  industry.  Thus  the  dis- 
covery of  a  natural  law,  or  of  a  natural  phenomenon, 
etc.,  cannot  be  patented. 

We  should  here  distinguish  between  the  simple  obaer* 
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vation  of  a  scientific  phenomenon  and  the  practical 
commercial  application  to  which  such  observations  can 
be  put.  The  former  is  not,  and  the  latter  is^  patentable 
(Court  of  Cassation,  20th  December,  1851,  and  9th  Feb- 
ruary, 1853),  and  it  may  be  laid  down  as  a  rule  that 
every  invention  which  has  a  conmiercial  value  is  capable 
of  being  patented. 

We  term  those  inventions  conmiercial  which,  apart 
firom  their  intrinsic  merit  or  importance,  can  be  used  in 
commerce. 

Abticle  3.  The  following  are  not  patentable  according 
to  French  law : — 

1st.  Pharmaceutical  (Compositions  and  Remedies, 
it  being  in  the  public  interest  that  such  should  remain 
public  property.  The  inventor  of  such  remedies  has, 
therefore,  but  one  resource,  viz.,  to  give  his  name  to  the 
same.  By  doing  so,  he  can  prosecute  for  fraudulent 
imitaijion  any  trader  who  sells  the  same  products  under 
the  inventor's  name. 

2nd.  Systems  of  Credit  and  Combinations  of  Fi- 
NANCK  It  is  expedient  for  the  public  interest  that 
such  systems  or  combinations  should  not  be  monopolised 
by  a  few  individuals  to  the  detriment  of  the  majority. 

As  we  have  previously  said,  the  various  inventions 
which  can  be  patented  are  as  follows : — 

1st.  The  invention  of  new  industrial  products ; 

2nd.  The  invention  of  new  means ; 

3rd.  The  new  application  of  known  means  for  obtain- 
ing a  result  or  industrial  product. 

We  shall  examine  in  succession  these  various  cases. 

I.  The  invention  of  new  industrial  products. — 
An  industrial  product  is  a  well-defined  body  or  material 
object  which  has  a  form  and  specific  characteristics  that 
distinguish  it  from  all  other  objects.  Thus,  a  new  tissue 
of  known  materials  can  be  patented  as  a  new  product  if 
the  same  materials  have  never  before  been  combined  to 
make  a  product  having  the  same  characteristics.  (Court 
of  Paris,  19  Nov.,  1857;  6  Dec,  1859.) 
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It  is  necessary  to  distinguish  between  the  product  and 
the  process.  A  new  result,  even  if  the  process  is  not 
new,  may  be  patented. 

A  distinction  must  be  made  between  a  new  product 
and  a  new  result.  The  latter  is  never  a  material  object, 
but  simply  a  new  eflfect,  or  the  better  use  of  known 
means :  as  such  it  is  not  patentable  in  itself;  that  which 
is  patentable,  however,  is  the  process  by  which  the  new 
effect  is  produced.  The  Court  of  Cassation  has  decided 
that  an  industrial  result  cannot  be  patented  indepen- 
dently of  the  means  employed  to  obtain  it. 

The  Court  of  Cassation  has  also  decided  that  the  object 
which  an  inventor  has  in  view  when  inventing  a  product 
or  process  cannot  be  the  subject  of  a  patent,  but  that  in- 
vention consists  only  in  the  means  by  which  the  difficulty 
is  overcome  and  the  object  realised.  (Court  of  Cassation, 
17th  April,  1870.) 

II.  The  invention  of  new  means.— The  means  are 
the  processes  employed  by  the  inventor  to  obtain  a 
product  or  result.  We  must  distinguish  three  sorts  of 
means: 

1.  Chemical  agents ; 

2.  Mechanical  forces ; 

3.  Processes  which  depend  upon  both. 

The  novelty  of  the  means  is  evidently  a  simple  ques- 
tion of  fact,  and  in  France,  if  the  process  be  new,  the  law 
does  not  go  into  the  question  of  the  product.  It  matters 
little  whether  the  product  be  new,  if  the  means,  whether 
chemical,  mechanical,  or  both,  were  not  before  known  in 
the  combination  claimed. 

III.  The  new  application  of  known  means  to  obtain 
A  result  or  product  of  commercial  value. 

We  have  seen  that  a  person  who  conceives  or  invents 
a  new  mode,  method,  or  process  in  order  to  obtain  a 
product  or  an  industrial  result  can  patent  the  same ;  so 
also  can  one  who  uses  means  already  known,  but  combines 
them  in  a  new  maimer,  or  in  a  new  order  so  as  to  produce 
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an  industrial  product  or  result,  although  the  same  be 
already  known.  Here  the  law  does  not  consider  the 
novelty  of  the  product  itself,  but  only  the  novelty  in  the 
application  of  the  known  means.  It  suffices,  therefore,  that 
the  combination  of  the  known  means  gives  as  a  result  a 
product  which,  although  abeady  known,  has  not  been 
obtamed  up  to  that  time,  or  that  it  be  obtained  by  other 
means,  or  by  the  same  means  combined  in  a  different 
manner. 

The  greater  number  of  patents  belong  to  this  category 
of  inventions:  it  is  clear  that  when  such  patents  are 
submitted  to  the  courts,  they  must,  in  order  to  form  a 
due  estimate  of  them,  consider,  not  each  method  or  pro- 
cess separately,  but  all  such  methods  or  processes  taken 
together. 

The  expression  "  the  new  application  of  known  means," 
as  employed  by  the  law,  is  very  broad.  It  comprises 
evidently  any  new  combination  of  known  means,  any 
new  combination  of  known  substances,  and  all  new 
arrangements  of  known  forces,  whether  chemical  or  me- 
chanical, or  both.  (Court  of  Cassation,  l7th  January, 
1852;  2nd  December,  1859;  12th  February,  1854;  Court 
of  Rouen,  1st  March,  1860.) 

In  short,  to  apply  known  means  in  a  new  manner  is 
purely  and  simply  to  employ  means  that  are  known, 
just  as  they  are  known,  without  changing  them  in  any 
respect,  with  a  view  to  obtain  a  different  result  from 
any  hitherto  produced. 

Thus  it  has  been  decided  that,  "  though  the  mode  of 
"  making  boxes  by  a  single  roll  of  cardboard  is  not  a  new 
"  invention,  it  is  certain  that  such  mode  had  never  before 
"  been  applied  to  boxes  destined  for  lucifer  matches ; 
"  that  by  means  of  the  system  by  which  many  slides 
"  are  manufactured  simultaneously,  a  great  saving  has 
**  been  effected  in  the  manufacture  of  match-boxes ;  and 
*'  moreover,  that  upon  this  point  the  application  is 
«*  new  and  the  patent  taken  is  therefore  valid ;  finally. 
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"  that  this  method  has  not  been  applied  to  the  mann- 
'*  f acture  of  match-boxes  anterior  to  the  date  of  the 
"patent" 

It  has  also  been  decided  that  the  manufacture  of  a 
compound  by  the  aid  of  known  ingredients  is  patentable, 
from  the  &jci  that  such  elements  had  not  before  been 
combined  to  produce  the  same  result.  (Cassation,  7th 
April,  1869.)  It  has  also  been  decided  that  a  machine 
which  has  become  public  property  can  become  once  more 
the  subject  of  a  patent  when,  by  new  combinations,  it 
is  applied  to  a  class  of  industry  different  from  that  to 
which  it  had  been  formerly  applied ;  or,  more  generally, 
when  it  is  applied  in  a  manner  unknown  up  to  the 
date  of  application.  (Rouen,  4th  March,  1841 ;  Court  of 
Cassation,  26th  November,  1856 ;  Court  of  Paris,  1st  July, 
1870.) 

It  has  further  been  decided  that  the  application  of 
water-meters  to  gas  b,  if  new,  patentable.  (Paris,  1st 
August,  1861.) 

It  is  evident  that  when  an  inventor  has  obtained  a 
patent  for  the  new  application  of  known  means  to  produce 
a  compound  already  known,  any  other  individual  who 
can  obtain  the  same  result  or  the  same  product  by  the 
use  of  different  means  can  obtain  a  valid  patent  therefor. 
(Court  of  Dijon,  9th  February,  1876.) 

We  must  not  confound  the  new  application  of  known 
means  with  the  employment  of  known  means  to  a  dif- 
ferent purpose.  The  Law  of  1844  does  not  protect  new 
employment;  therefore,  if  an  apparatus  applied  up  to 
that  time  to  a  certain  substance  is  afterwards  applied 
to  another  substance  to  which  it  renders  exactly  the 
same  service,  and  without  it  being  necessary  for  such 
new  employment  to  modify  any  part  of  the  said  appa- 
ratus, the  second  employment  will  not  be  valid.  It  is 
upon  this  ground  that  the  Court  of  Appeal  of  Paris 
refused  to  sanction  an  invention  to  apply  rollers  to  a 
kitchen-range,  as  rollers  had  already  been  applied  to 
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stoves;  neither  would  it  sanction  a  patent  for  closing 
rings  which  had  already  been  adapted  to  the  closing  of 
bracelets. 

Again,  the  Criminal  Court  of  the  Seine  refused  to 
uphold  a  patent  taken  for  adapting  to  pianos  the  same 
screws  which  had  been  formerly  adapted  to  piano  stools 
(7th  December,  1858).  Nor  would  it  uphold  one  taken 
for  reproducing  musical  works  by  photography,  which  was 
formerly  used  for  the  reproduction  of  drawings  (28th 
February,  1866). 

The  changes  of  foixa  and  dimensions  are  not  patent- 
able, at  least  unless  such  simple  changes  of  form  or 
dimensions  produce  a  new  result  or  a  new  product.  In 
the  latter  case  it  is  clear  that  they  can  be  patented. 

Article  14.  Patents  remain  valid  for  five,  ten,  or 
fifteen  years,  according  to  the  petition  presented  by  the 
inventor ;  fifteen  years  is  the  maximum  period. 

However,  a  special  Act  of  the  Legislature  can,  on 
exceptional  groimds,  prolong  such  duration  for  another 
fifteen  years. 

By  the  terms  of  Article  8  the  duration  of  a  patent 
in  France  commences  from  the  day  of  the  deposit  pre- 
scribed by  Article  5,  that  is  to  say,  the  day  on  which 
the  inventor  deposited  his  documents  with  the  Secretary 
of  the  Prefectures  as  prescribed  by  the  same  Article. 

We  have  already  seen  that  a  patent  can  be  taken  out 
for  improvements.  Such  a  patent  nms  also  from  the  day 
on  which  the  deposit  of  the  papers  for  the  improvement 
was  mada 

When  it  is  the  inventor  himself  who  takes  out  a  patent 
for  improvements,  such  starting  point  seems  to  be  logical — 
but  when  another  individual  than  the  inventor  takes  out 
such  a  patent,  it  seems  to  us  illogical  We  see,  in  fact, 
that  in  the  second  case  the  individual  cannot  work  his 
patent  for  improvements  until  the  principal  patent  has 
expired,  and  the  existence  of  the  principal  patent  is 
therefore  an  obstacle  to  the  working  of  the  patent  for 
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improvements.  It  would,  therefore,  seem  just  not  to  let 
the  time  run  for  the  patent  of  improvements  before  the 
expiration  of  the  principal  patent.  Article  8,  however, 
makes  no  distinction ;  consequently,  a  patent  for  improve- 
ments, in  the  same  manner  as  a  principal  patent,  runs 
from  the  date  of  the  deposit  of  the  documents  with 
the  Secretary  of  the  Prefecture, 

We  should  also  point  out  that  an  inventor  who  has 
already  obtained  a  patent  abroad,  can,  when  he  brings 
the  patent  into  France,  obtain  a  patent  which  is  called  a 
patent  of  importation.  The  duration  of  this  latter  patent 
cannot  exceed  that  of  the  foreign  patent ;  it  may  be  less, 
if  the  foreign  law  grants  a  longer  duration  to  patents  than 
the  French  law,  and  if  it  happen  that  the  foreign  patent 
has  more  than  fifteen  years  to  run. 

At  the  expiration  of  the  period  prescribed  for  patents 
they  fall  into  the  public  domain,  or  become  public  pro- 
perty. Any  person  can  then  manufacture  or  make  use  of 
the  article  patented,  but  the  name  of  the  inventor,  if  he 
should  have  by  chance  given  his  name  to  the  object  of 
the  invention,  does  not  fall  into  the  public  domain,  and 
other  manufjEiiCturers  must  respect  his  name,  and  are  not 
allowed  imder  penalty  of  prosecution,  to  use  the  name 
of  the  inventor  except  in  connection  with  the  following 

formula :  "  Fabriqu^  suivant  le  systhne  de  A B ." 

(Paris,  24th  November,  1865.) 

The  State  levies  the  following  taxes  upon  patents : 

For  a  patent  for  5  years        ...     F.  500 

10   „  ...       1,000 

15   „  ...       1,500 

This  tax  is  payable  by  annuities  of  F.IOO. 

In  default  of  payment  of  any  of  them,  the  patent  faUs 
to  the  ground.  We  shall  in  a  future  chapter  refer  to 
forfeiture  of  patents. 
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CHAPTER  II. 

FORMALITIES  RELATIVE  TO  THE  OBTAINING  OF  PATENTS. 

SECTION  I. 
OF  THE  DEMAND  FOR  A  PATENT. 

Article  6.  Anyone  can  take  out  a  patent  in  France, 
upon  condition  of  fulfilling  the  formalities  required  by 
Article  5  of  the  Law  of  1844.  Minors,' married  women, 
and  persons  under  legal  disability,  can  nevertheless  be- 
come patentees.  The  heirs  of  an  inventor  can  take  out  a 
patent,  either  in  his  name  or  in  their  own,  for  inventions 
discovered  by  their  ancestor. 

Nothing  prevents  a  firm  or  company  from  taking  out 
a  patent,  and  creditors  can  also  take  out  a  patent  on 
behalf  of  a  deceased  inventor,  upon  condition  that  before 
his  death  the  inventor  has,  by  initiating  the  necessary 
steps,  manifested  the  intention  of  having  it  patented. 

Lastly,  foreigners  also  can  obtain  patents  in  France. 

When  an  individual  is  employed  upon  wages  by 
another  individual,  and  such  employi  discovers  an  in- 
vention, does  the  invention  belong  to  him  or  to  his 
master? 

If  an  agreement  exists  between  the  parties  there  is 
no  difficulty;  but  we  must  examine  what  takes  place  in 
the  absence  of  such  agreement  This  question,  the  solu- 
tion of  which  depends  necessarily  upon  the  facts,  has 
l>een  submitted  upon  various  occasions  to  the  French 
Oourts.    The  Civil  Tribunal  of  the  Seine  has  decided 
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(21st  November,  1873),  that  if  workmen  or  agents, 
either  of  the  Qovemment  or  of  a  private  undertaking, 
can  be  deprived  of  the  right  of  patenting  inventions 
which  they  have  made,  it  is  only  in  cases  in  which  such 
inventions  are  the  result  of  works  executed  by  them  in 
their  relation  as  emphy^a,  under  the  orders  and  super- 
intendence of  their  master  or  chrf^  and  especially  when 
they  have  received  special  instructions  to  examine  and 
apply  the  improvements  in  dispute.  The  Court  of  Paris, 
21st  July,  1874,  has  confirmed  the  above  decision. 

A  party  who  desires  to  obtain  a  patent  must  deposit, 
under  seal,  with  the  Secretary  of  the  Prefecture  in  the 
Department  in  which  he  is  domiciled : — 

Isi  A  petition  to  the  Minister  of  Agriculture  and 
Commerce ; 

2nd.  A  specification  of  the  object  of  his  patent ; 

3rd.  The  drawings  or  samples  necessary  to  render  such 
description  clear ; 

4th.  A  schedule  of  documents  deposited. 

The  inventor  must  deposit  his  documents  with  the 
Prefecture  of  the  Department  in  which  he  is  domiciled. 
An  inventor,  however,  who  is  abroad,  and  desires  to 
take  out  a  patent  in  France  without  coming  into  Fiance, 
can  make  such  deposit  of  documents  as  is  provided  by 
Article  5,  by  handing  them  to  a  French  Diplomatic 
representative,  who  will  transmit  the  same  to  France. 

The  four  documents  above  described,  which  the  inventor 
must  deposit,  must  be  accompanied  by  a  receipt  delivered 
to  him  by  the  Receiver,  stating  that  he  has  paid  tiie 
first  annuity;  otherwise  such  documents  would  be  re- 
fused. 

Article  6.  The  demand  must  be  limited  to  a  single 
principal  object,  but  it  can  be  extended  to  objects  of  detail 
which  compose  the  principal  object,  and  to  the  apfdi- 
cations  of  the  principal  object  which  the  inventor  may 
indicate.  The  law  has  desired  to  prevent  inventors 
from  claiming,  xmder  a  single  title  or  denomination. 
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several  inventions  which  are  essentially  different.  It 
will  therefore  be  understood  how  important  it  is  that 
the  inventor  should  draw  up  his  documents  with  care, 
because  such  documents  state  the  object  of  the  patent. 

As  the  specification  may  include  the  details  which  con- 
stitute the  invention  claimed,  and  the  application  of  the 
invention  claimed  by  the  inventor,  it  has  been  decided 
that  the  patentee  of  a  patent  for  purifying  gas  by  soda 
and  alum  can  obtain  by  the  same  patent  the  right  to 
obtain  soda  and  alum  by  processes  which  are  to  be 
specially  employed  in  purifying  gas.  (Court  of  Cassa- 
tion, 4ith  May,  1855.) 

It  is  not  necessary  that  all  the  applications  of  an  object 
should  be  enumerated  by  the  inventor.  An  application 
not  enumerated  is  protected  by  the  principal  patent,  if 
it  arises  naturally  from  the  invention.  (Court  of  Cassa- 
tion, 17th  December,  1837.) 

The  demand  should  mention*^  the  length  of  time  for 
which  the  inventor  wishes  to  take  his  patent,  but  must 
not  contain  upon  this  subject  any  conditions  or  reser- 
vations. We  have  already  stated  that  a  patent  may  be 
taken  for  five,  ten,  or  fifteen  years. 

The  specification  should  also  give  a  title  to  the  patent, 
which  diould  designate  plaiidy  the  invention  claimed. 
Patents  are  classed  in  alphabetical  order  at  the  offices  of 
the  Ministry  of  Agriculture  and  Commerce,  in  order  that 
the  public  may  be  able  easily  to  see,  on  inspection,  if 
a  patent  has  been  taken  for  such  and  such  an  invention, 
or  in  relation  to  such  and  such  a  matter. 

The  object  of  the  patent  should  also  be  described. 
Such  description  must,  by  the  terms  of  Article  6,  be 
written  in  French,  without  alterations  or  additions. 
Erased  words  should  be  mentioned,  and  the  pages  and 
marginal  notes  initialed.  The  metric  system  alone  must 
be  used  to  designate  weights  and  measures. 

The  description  is  of  great  importance.  It  must  be  at 
least  sufficiently  detailed  to  enable  the  article  invented 
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to  be  manufactured  therefrom :  that  is  to  say,  it  should 
indicate  in  a  complete  and  straightforward  manner  the 
various  means  employed  by  the  inventor. 

We  shall  see  further  that  in  default  of  such  conditions 
being  complied  with,  the  patent  is  void  and  of  no  effect.* 

The  drawings  and  samples  necessary  for  the  explana- 
tion of  the  description  must  be  joined  to  the  petition. 
We  should  note,  in  the  first  place,  that  the  fact  of  the 
law  requiring  this  third  description  of  document  at  the 
same  time  as  the  second,  proves  that  a  drawing  or  sample 
cannot  replace  a  description. 

Duplicates  of  the  description  and  of  the  drawings 
must  be  annexed  to  the  specification.  One  of  such 
copies  remains  at  the  Ministry,  and  the  other  is  sent  to 
the  patentee.  The  schedule  of  the  document  deposited 
must  be  annexed.  All  these  documents  must  be  signed 
by  the  petitioner  or  his  duly  authorised  attorney.  In  the 
latter  case  the  power  of  attorney  must  be  annexed  to 
the  petition.  No  deposit  will  be  received  without  the 
production  of  a  receipt  proving  the  payment  of  the  first 
instalment  of  100  francs.  Each  deposit  is  proved  by  a 
report  drawn  up  free  of  charge  by  the  Secretary  of  the 
Prefecture  upon  a  special  register.  This  report  men- 
tions the  day  and  hour  of  the  deposit,  and  it  is  signed 
by  the  petitioner.  A  certified  copy  of  such  report  is 
handed  to  the  petitioner  upon  payment  of  the  stamp 
duty. 

*  It  is  not  neoessary  aocording  to  French  Law  that  the  descrip- 
tion should  terminate  by  the  enumeration  of  all  the  points  which 
the  inyentor  claima  as  appertaining  to  his  invention.  The  patentee 
has  the  right  to  an  ezoludre  property  in  all  he  describes. 
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SECTION  n. 

DELIVERY  OF  PATENTS. 

Article  9.  Immediately  afler  the  registration  of  the 
above  papers,  and  within  five  days  of  the  date  of  de- 
posit, the  prdfet  transmits  the  documents,  under  the 
seal  of  the .  inventor,  to  the  Ministh'e  of  Agriculture  and 
Commerce,  and  annexes  thereto  a  certified  copy  of  the 
declaration  of  deposit,  the  receipt  proving  the  payment 
of  the  first  instalment,  and,  in  cases  requiring  it,  the 
power  of  attorney  mentioned  in  Article  6. 

Article  10.  Upon  the  arrival  of  these  documents  at 
the  Miniature  of  Agricidture  and  Commerce  they  are 
opened  and  registered  in  then*  order. 

Article  1L  When  these  formalities  are  properly 
executed,  patents  are  delivered  without  further  exami- 
nation, and  without  warranty  as  to  the  authenticity, 
novelty,  or  merit  of  the  invention,  or  of  the  truthfulness 
or  exactness  of  the  specification.  Contrary  to  the  custom 
in  England,  the  patent  is  issued  without  previous  exami- 
nation or  guarantee  of  the  Government;  the  Minkthre 
of  Agriculture  and  Commerce  decides  only  as  to  the 
regularity  of  the  papers  upon  which  the  patent  is 
granted.  It  examines  if  all  the  provisions  required 
by  Articles  5  and  6  have  been  complied  with,  but  is  not 
competent  to  decide  as  to  the  merit  of  the  invention  or 
its  right  to  be  patented. 

A  certificate  of  the  Ministire,  stating  that  the  papers 
are  regular,  is  delivered  to  the  petitioner,  and  constitutes 
his  patent.  To  such  certificate  is  annexed  a  certified 
copy  of  the  specification  and  the  drawings  mentioned  in 
Article  6,  after  they  have  been  compared  with  those  on 
record. 

The  first  copy  of  patents  is  delivered  free  of  all  ex- 
pense; for  all  fiarther  copies  required  by  the  patentee 
or  his  agents  a  fee  of  25  francs  is  exacted. 
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The  expense  of  drawings,  if  required^  must  be  defrayed 
by  the  applicant. 

Article  12.  All  petitions  in  which  the  formalities 
prescribed  by  Article  5  (1  and  2)  and  Article  6  have 
not  been  observed  will  be  rejected.  Half  the  amonnt 
paid  will  be  forfeited  to  the  Treasury,  but  such  amount 
will  be  allowed  to  the  petitioner  if  he  repeats  his  appli- 
cation for  the  patent  within  three  months  from  the  day 
when  such  first  petition  was  rejected  and  notice  thereof 
served  upon  hiuL 

Article  13.  In  case  it  is  decided  that  the  patent 
cannot  be  granted,  pursuant  to  Article  3  in  relation 
to  pharmaceutical  products  and  others,  the  tax  paid  shall 
be  returned  to  the  applicant. 

Article  14.  The  Bulktin  des  Lais  publishes,  every 
three  months,  a  list  of  all  the  patents  that  are  taken  out. 

Article  16.  The  duration  of  patents  cannot  be  pro- 
longed, except  by  a  special  law. 

•Specifications  and  papers  as  regards  the  colcmies  have 
been  provided  for  by  a  decree  of  the  2l8t  October,  1848, 
and  by  a  decree  of  the  5th  June,  1850,  specially  relating 
to  Algiers.  The  formalities  are  exactly  the  same  as  in 
France,  except  that  the  documents  required  by  Ar- 
ticle 5  should  be  deposited  in  triplicate  and  not  simply 
in  duplicate. 


SECTION  m. 

COMMUNICATION  AND  PUBLICATION  OF  SPECIFICATIONS 
OF  PATENTS  AND  THE  DRAWINGS  ANNEXED. 

Articles  23,  24,  25,  26.  This  subject  forms  the 
object  of  Section  5  of  the  law  relating  to  patents  in 
France.  In  this  place  we  shall  mention  the  rules  laid 
down  for  communicating  and  publishing  patents  imme- 
diately after  the  demand  and  delivery  of  the  same. 
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It  is  important  that  the  public  should  be  fully  ac- 
quainted with  all  patents  that  are  iBsued. 
The  following  are  the  details : — 

1.  K  the  patents  have  not  expired^  they  can  be  ex- 
amined at  the  MifUstire  of  Agriculture  and  Commerce. 

2.  K  the  patents  have  expired,  they  can  be  examined 
at  the  Conservatoire  dea  Arts  et  MHiers,  Any  person 
can  examine  at  the  latter  place  without  application 
to  the  clerks.  Descriptions,  drawings,  samples,  and 
models  of  patents,  granted  remain,  until  the  expiration  of 
the  patents^  deposited  with  the  Ministire  of  Agriculture 
and  Commerce,  where  they  are  communicated  to  the 
public  without  expense,  and  upon  demand.  Any  person 
can  obtain,  at  his  own  expense,  a  copy  of  such  descrip- 
tions and  drawings. 

After  payment  of  the  second  instalment,  the  descriptions 
and  drawings  are  published,  either  textually  or  by  extracts. 
We  should  remark  that  in  England  descriptions  and 
drawings  are  published  separately.  In  France  they  are 
not  published  except  when  they  are  sufficient  to  form  a 
volume.    This  is  a  less  convenient  plan  for  the  public. 

At  the  commencement  of  every  year  a  catalogue  is 
published  containing  the  titles  of  patents  delivered 
within  the  preceding  year.  The  index  of  the  descriptions 
and  drawings,  and  the  public  catalogues,  pursuant  to  the 
preceding  article,  are  deposited  at  the  Ministhre  of  Agri- 
culture and  Commerce,  and  with  the  Secretary  of  the 
Pr&fedure  of  each  department,  where  they  can  be  con- 
sulted free  of  expense. 

At  the  expiration  of  the  patents,  the  registers  of  the 
descriptions  and  drawings  are  deposited  at  the  Comerva- 
Urire  des  Arts  et  Metiers. 
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SECTION  IV. 

ncpROVEBf ents,  additions,  and  changes. 

This  section  corresponds  with  Section  3  of  the  law  of 
1844,  which  is  entitled,  '' Dea  certificaU  (TaddUion,'*  but 
the  title  is  too  limited,  as  the  section  deals  not  only  with 
certificates  of  addition,  but  also  with  improvements. 

Articles  16  and  17.  The  patentee  or  his  representa- 
tives may  make  changes,  improvements,  or  additions  to 
the  original  patent  if  such  modifications  improve  the 
value  and  utility  thereof. 

The  law  affords  two  means  of  improving  the  original 
invention.  The  patentee  can  either  take  out  a  new  pa- 
tent, which  is  called  a  "  brevet  de  perfectionnemeni^  or  he 
can  obtain  a  *'  certificat  d'additiofiJ' 

If  he  takes  out  a  brevet  de  perfectiannement,  he  must 
proceed  in  exactly  the  same  way  as  when  taking  out 
the  first  patent.  He  must  pay  an  annual  tax  of  lOOf .,  and 
carry  out  all  the  formalities  required  in  relation  to  the 
principal  patent.  In  this  case  he  will  actuaUy  have  a 
further  patent,  which  will  be  absolutely  independent  of 
the  prior  patent,  and  will  extend  to  five,  ten,  or  fifteen 
years,  according  to  the  period  fixed  in  the  petition.  As 
the  patent  for  improvements  is  a  distinct  patent  alto- 
gether from  the  principal  patent,  it  follows  that  in  the 
case  of  the  transfer  of  the  principal  patent,  the  trans- 
feree, unless  a  contrary  stipulation  be  made,  acquires  no 
right  whatever  over  the  patent  for  improvementa 

It  may  happen  that  the  patentee,  if  the  modification 
is  insignificant,  is  unwilling  to  take  out  a  new  patent^ 
which  would  necessitate  the  carrying  out  on  his  part  of 
many  formalities,  and  the  payment  of  an  annual  tax  of 
lOOf.  In  this  case  the  law  leaves  him  the  resource  of 
taking  out  a  certificat  d*  addition. 

The  certificat  d addition  is  applied  for  in  the  same  way 
as  a  patent,  but  it  has  the  advantage  of  requiring  the 
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payment  of  20  francs  only  for  the  whole  of  its  duration ; 
but  in  contradistinction  to  the  patent  for  improve- 
ments, the  addition  is  absolutely  dependent  upon  that 
of  the  principal  patent.  It  lasts  for  the  same  period, 
and  is  liable  to  extinction  at  any  time  that  the  original 
patent  expires  or  becomes  cancelled  for  any  reason  what- 
ever. (Court  of  Cassation,  1st  June,  1865,  and  l^th  Dec., 
1868.) 

The  same  thing  holds  though  the  certificate  of  ad- 
dition contain,  in  fact,  a  new  invention  (Court  of 
Appeal,  7th  July,  1854).  Such  certificate  of  addition 
depends  upon  the  prior  patent.  It  follows  that  all  the 
parties  can  avail  themselves  of  it,  and  that  all  the  repre- 
sentatives of  the  inventor  can  profit  by  it.  Thus,  in  the 
case  of  a  transfer  of  the  original  patent,  unless  a  contrary 
stipulation  be  inserted,  the  transferee  acquires  all  the 
certificates  of  addition  which  have  been  taken  out  in 
relation  thereto.  In  short,  the  certificate  of  addition 
is  an  economical  way  of  taking  out  a  patent  for  im- 
provements; but  it  has  also  its  inconveniences,  the 
greatest  of  which  is,  that  it  stands  or  fisills  with  the 
principal  patent  when  the  latter  expires  or  becomes 
annulled  or  cancelled  by  law. 

We  should  add  that  the  certificat  d'addition  is  also 
liable  to  be  cancelled  upon  the  ground  that  it  has  no 
relation  to  the  principal  patent. 

Abticle  18.  We  have  examined  the  question  of  the 
patentee  or  his  representatives  inventing  a  change,  an 
improvement,  or  an  addition  to  the  patent ;  but  it  may 
also  happen  that  such  a  modification  may  be  discovered 
by  a  third  party.  The  law,  however,  is  less  favorable 
as  regards  improvements  than  as  regards  inventions. 
The  inventor  has  two  means  of  protecting  his  improve- 
ments, viz.,  brevet  deperfectionnement  and  certificat  d addition, 

A  party  other  than  the  original  inventor  has  only  one 
means  of  protecting  his  inventions,  viz.,  he  must  take 
out  a  patent  of  improvements  {brevet  deperfectionnement). 

Again,  in  order  to  prevent  competition,  which  neces- 
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sarily  would  be  advantageous  to  the  party  taking  out 
the  patent  of  improvements,  the  latter  cannot  work 
such  patent  until  after  the  expiration  of  the  principal 
patent  This  provision  is  a  favor  which  the  law  grants 
to  the  original  patentee. 

Another  favor  granted  to  him  is,  that  if,  within  the 
year  immediately  following,  he  discover  any  improve- 
ment on  his  invention,  he  has  a  priority  over  all  others 
who  may,  during  the  same  year,  discover  the  same  im- 
provement. Thus,  during  the  year  following  the  taking 
out  of  the  patent,  an  immense  advantage  is  secured  to 
the  inventor;  but  this  does  not  absolutely  close  the 
door  to  other  parties,  for  they  can  always,  during  such 
period,  present  petitions  for  patents  for  improvements 
invented  by  themselves,  subject  to  the  condition,  that 
if  the  original  patentee  also  invents  the  same  improve- 
ments, the  preference  is  granted  to  him. 

In  order,  however,  to  conciliate  all  interests,  those  of 
third  parties  as  well  as  those  of  the  inventor,  the  law 
requires  that  all  demands  by  third  parties  for  patents 
for  improvements  must  be  deposited  under  seal,  and  such 
applications  are  not  opened  until  the  expiration  of  one 
year  after  the  original  patent  was  delivered 

The  period  of  one  year,  during  which  the  original 
inventor  has  so  great  an  advantage  over  third  parties, 
runs  from  the  day  of  the  deposit  of  his  daim.  Certun 
authorities,  however,  have  decided  that  the  period  runs 
from  the  date  of  the  delivery  of  the  patent  (Tribunal 
of  Epemay,  4th  October,  1860.) 

Article  19.  The  party  who  takes  out  a  patent  f<v 
improvements  has  not  the  right  to  work  the  original 
patent,  and,  reciprocally,  the  principal  patentee  cannot 
work  the  improvements. 
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SECTION  V. 

ASSIGNMENT  AND  SALE  OF  PATENTS. 

(Section  IV.  of  the  Tewt  of  the  Law,) 

We  should  remark  that  this  section  applies,  not  to  the 
invention  itself ,  but  to  the  patent.  All  the  formalities 
required  by  the  present  section  refer  to  assignments  of 
patents,  but  as  regards  the  invention  itself,  so  long  as  it 
is  not  patented,  it  is  dear  that  the  inventor  can  transfer 
it  to  a  third  party  as  he  pleases,  and  without  complying 
with  the  formalities  of  Article  20. 

Article  20.  A  patent  is  personal  property ;  it  can 
therefore  be  pledged  in  the  same  way  as  all  other  personal 
property,  and  the  ordinary  rules  of  law  must  be  observed 
in  relation  thereto. 

It  can  also  be  sold  by  the  creditors  of  the  inventor  in 
the  same  way  as  other  personalty.  Such  a  sale  must  be 
effected  through  a  notary. 

A  patent  can  be  transferred  wholly  or  in  part,  gratui- 
tously or  for  a  valuable  consideration,  for  the  whole  of 
its  duration  or  for  part 

The  patentee  can,  while  preserving  the  property  in  his 
patent,  and  without  transferring  any  part  of  it,  grant  to 
third  parties  the  right  of  working  his  invention,  in 
totality  or  in  pari  Such  a  concession  is  called  in  French 
"  toUrance  "  or  "  licence.^*  As  in  regard  to  other  contracts, 
a  deed  of  transfer  of  a  patent  is,  in  case  of  ambiguity, 
more  strictly  interpreted  against  the  transferor  than 
against  the  transferee. 

The  clauee  potestative  is  forbidden  in  such  contracts,  but 
it  has  been  decided  that  this  must  not  be  construed  to 
prevent  an  inventor  from  partially  transferring  his 
patent,  and  reserving  to  himself  the  right  to  decide  when 
the  working  thereof  should  commence. 

§  1.— Formauties  required  to  transfer  a  patent 

(totally  or  partially,  GRATUrrOUSLY    OR  FOR  VALU- 
ABLE consideration). 
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The  follo¥riLng  formalities  must  be  observed : — 

1.  The  transfer  must  be  by  a  notarial  deed ; 

2.  All  the  instalments  must  be  paid  up  to  the  end  of 
the  term,  either  by  the  transferor  or  the  transferee; 
but  in  general  the  duties  are  paid  by  the  transferee. 

8.  The  transfer  must  be  registered  in  the  Secretary's 
Office  of  the  Prefecture  of  the  Department  in  which  the 
transfer  is  executed.  Such  registration  takes  place  upon 
the  production  and  the  deposit  of  an  authentic  extract  of 
the  deed  of  transfer. 

In  practice,  the  PrSfets  do  not  comply,  as  r^ards  this 
registration,  with  the  provisions  of  Article  20.  They 
follow  those  of  the  Instruction  MtnistMeUe  of  the  31 
October,  1844,  which  are  more  severe  than  Article  20. 
The  provisions  thereof,  which  we  think  expedient  to  set 
out  at  length,  are  as  follows : — 

No  deed  of  transfer  can  be  registered  except  upon  the 
production  and  the  deposit  of  the  following,  viz. : — 

1.  Of  the  receipt  proving  the  payment  of  the  last 
instalment  at  the  proper  period; 

2.  Of  the  receipt  of  the  Beceveur  Cf^n&al  in  the  Depart- 
ments, and  of  the  Beceveur  Central  in  Paris,  proving  the 
payment  of  the  whole  of  the  taxes  relating  to  the  patent ; 

3.  Of  an  authenticated  extract  of  the  notarial  deed 
executed  before  a  notary  of  the  Dipartemerd,  and  proving 
the  total  or  partial  transfer  of  the  patent,  either  gra- 
tuitously, or  for  a  valuable  consideration.  K  the  patent, 
however,  had  been  previously  transferred,  a  certificate 
of  the  registration  of  the  said  transfer,  and  an  authentic 
extract  of  the  notarial  deed  above  mentioned,  would 
suffice  for  the  registration.  Only  this  document  need 
be  annexed  to  the  proch-verbal, 

Abticle  21.  When  once  the  registration  is  completed, 
a  report  thereof  is  drawn  up  and  sent  within  five  days 
by  the  Pr^fet  to  the  Ministry  of  Agriculture  and  Com- 
merce, and  a  copy  of  the  transfer  is  also  added.  The 
Ministry  causes  to  be  entered  upon  the  registers  entries 
of  aU  transfers,  and  every  three  months  the  BuUeim  de9 
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Lais  publishes  those  which  have  been  registered  within 
that  time.  The  law  has  not  indicated  a  fixed  period 
within  which  registers  of  transfers  of  patents  must  be  filed, 
but  non-compliance  with  the  formalities  of  registration 
would  render  the  transfer  void  as  regards  third  parties ; 
such  nullity,  however,  would  concern  third  parties  alone ; 
it  would  nevertheless  be  binding  between  the  parties 
themselves.    (Court  of  Paris,  19th  March,  1861.) 

It  must,  however,  be  understood  that  we  do  not  here 
consider  infringers  as  third  parties.  The  latter  cannot, 
therefore,  plead  the  irregularity  of  the  transfer.  (Court 
of  Paris,  2nd  March,  1849.)  The  same  may  be  said  in 
regard  to  the  necessity  of  a  notarial  deed  to  make  a 
transfer  of  a  patent. 

The  above  two  propositions  have  been  decided  by  the 
Court  of  Appeal  of  Paris,  on  the  19th  February,  1876. 

The  following  are  the  terms  of  the  decision : — 

"  Considering  that  the  nullity  of  the  transfer  of  a 
patent  arising  from  default  of  registration,  and  from 
defiiult  of  the  deed  being  a  notarial  deed,  is  not  radical 
and  absolute,  but  simply  relative; 

''That  in  effect,^  the  accomplishment  of  the  double 
formality  required  by  Article  20  of  the  Law  of  the  6th 
July,  1844,  has  for  its  object  above  all  to  warn  third 
parties  of  the  existence  of  the  rights  of  the  transferee, 
and  that  it  is  in  the  interest  of  third  parties  that  the 
above  provisions  of  law  were  enacted ; 

"That  paragraph  3  of  the  Article  above  mentioned 
provides  for  the  formality  of  registration,  and  for  the 
notarial  authenticity  of  the  deed  of  transfer,  both  measures 
having  the  same  object  in  view,  viz.,  the  protection  of  third 
parties;  it  follows  that  the  transfer,  though  void  as 
regards  third  parties  when  it  takes  place  by  a  simple 
deed  9au8  eeing  privS,  is  nevertheless  valid  between  the 
transferor  and  the  transferee.'' 

That  which  we  have  above  stated  applies  to  transfers 
for  valuable  consideration.    As  regards  gratuitous  trans- 
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ferSy  it  is  necessary,  besides  the  aboye-mentioBed  forma- 
lities, that  the  special  provisions  of  the  French  law 
relating  to  deeds  executed  gratuitously,  or  without 
valuable  consideration,  should  be  observed. 

The  foregoing  observations  apply  to  transfers  made  in 
France.  It  is  dear  that  a  French  patentee  who  desires 
to  transfer  his  patent,  being  at  the  time  abroad,  can  sd 
according  to  the  formalities  of  the  country  in  which  he 
is  residing ;  but  as  soon  as  he  re-enters  France  he  should, 
without  delay,  have  the  deed  registered  at  the  Se(3Petary*s 
Office  of  the  Prefecture  of  one  of  the  districts  in  France. 

Lastly,  what  we  have  before  said  applies  solely  to 
French  patents;  as  regards  transfers  of  foreign  patents, 
the  same  can  be  carried  into  effect  in  the  form  used  for 
the  transfer  of  any  other  kind  of  personal  property. 

§  2. — ^THE  EFFECTS  OF  THE  TRANSFER  OF   A  PATENT. 

A  total  transfer  conveys  to  the  transferee  all  the  rights 
of  the  patentee. 

A  partial  transfer  conveys  only  the  rights  stipulated  in 
the  deed  of  transfer. 

Article  22  provides  that  transferees  and  licensees 
can  avail  themselves  of  cerHfimta  ifaddUion,  which  niaj 
be  subsequently  delivered  to  the  patentee  or  to  his 
representatives  respectively.  The  patentee  and  his 
representatives  profit  by  certijicats  cC addition,  which  may 
subsequently  be  delivered  to  the  transferee.  This  is 
natural,  as  we  have  already  explained  that  the  certified 
^addition  is  simply  an  accessory  of  the  principal  patent 

The  patentee  can  always  prevent  the  transferee  being 
enriched  by  an  important  addition.  He  has  only  to  take 
out  a  patent  for  improvements  himself  {brevet  de  peffit- 
tionnement).  In  this  case  he  will  retain,  individually, 
his  improvement,  unless  it  be  stipulated  in  the  deed  (rf 
transfer  that  all  subsequent  patents  for  improyements 
shall  belong  to  the  transferee. 

§  3.— CANCELLATION  OF  A  TRANSFER  OF  A  PATKKT. 

When  a  transfer  of  personal  property  takes  place,  tbe 
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transferor  guarantees  to  the  transferee  the  existence  of 
the  object  transferred.  It  is  evident  that  this  general 
principle  of  law  applies  to  transfers  of  patents,  and 
that  if  at  a  future  time  the  patent  becomes  void  or 
falls  to  the  ground,  the  transfer  has  been  made  without 
consideration,  and  consequently  becomes  void.  In  order 
to  avoid  this  guarantee,  the  transferor  should  insert 
special  stipulations  to  this  effect  in  the  deed  of  transfer. 

Again,  notwithstanding  all  such  stipulations,  it  is  dear 
that  he  remains  responsible,  if  the  invention  be  not  in 
reality  applicable,  and  if  it  cannot  give  the  results  which 
constituted  the  object  of  the  patent 

Again,  although  a  transferor  may  have  stipulated  that 
he  shall  not  be  liable  in  the  event  of  the  patent  being 
declared  void,  such  a  clause  cannot  protect  him  in  such 
case,  on  account  of  an  act  for  which  he  is  personally 
responsible. 

The  transfer  of  a  patent  which  is  declared  to  be  void 
on  the  ground  of  insufficiency  of  description  is  of  no  effect. 

It  has  been  also  decided  that  although  the  transfer  of 
a  patent  is,  in  a  certain  sense,  a  contract  of  chance,  the 
transfer  is,  notwithstanding,  a  contract  pure  and  simple ; 
therefore,  it  is  regarded  as  being  without  consider- 
ation and  consequently  void,  when  the  invention  is  not 
capable  of  an  industrial  application.  (Cassation,  22nd 
August,  1861.) 

It  has  been  decided,  notwithstanding,  that  if  the  trans- 
feree has  contracted  with  full  knowledge  of  the  case, 
and  if  he  has  profited  by  the  working  of  the  patent  until 
the  date  when  it  was  declared  void,  the  deed  of  transfer 
will  hold  good.    (Paris,  6th  August,  1855.) 

When  once  the  contract  of  transfer  is  cancelled,  what 
is  the  situation  of  the  parties?  Must  the  transferor 
refund  the  consideration  to  his  transferee  ? 

It  has  been  decided  that  in  the  case  of  a  patent  being 
declared  void,  the  transferor  is  not  obliged  to  reimburse 
the  transferee  the  instalments  received  by  him  in  pay- 
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ment,  except  after  deducting  profits  derived  from  the 
invention  up  to  the  date  of  the  declaxation  of  nullity  by 
the  transferee.    (Ciourt  of  Cassation,  25th  May,  1869.) 

§  4. — LICENCES. 

We  have  already  explained  that,  independently  of  the 
total  or  partial  transfer  that  the  patentee  can  make  of 
his  invention,  he  can  grant  to  third  parties  the  right  to 
work  the  same.    Such  rights  are  called  Kcences. 

No  special  formula  is  requisite.  A  Ucence  can  be 
granted  by  simple  letter. 

The  £Ekct  of  the  inventor  having  granted  licences  to 
various  parties  does  not,  evidently,  prevent  him  selling 
his  patent  to  other  parties;  but  the  transferees  must 
respect  all  Kcences  granted  prior  to  such  transfer. 

A  licensee  cannot  bring  an  action  for  infringement  of 
a  patent.  A  patentee  cannot  grant  power  to  a  licensee 
to  bring  such  action  in  his  name,  as  in  France  no  party 
can  plead  in  the  name  of  a  third  person.  (Cassation,  8th 
March,  1852 ;  27th  April,  1869.) 

A  licensee  could  not  even  refuse  to  pay  moneys  owing 
by  him  to  the  inventor,  on  the  pretext  that  the  inventor 
had  not  prosecuted  infringers. 

As  regards  guarantee,  a  licensee  can  only  exact  one 
thing  from  his  grantor,  viz.,  peaceable  working  and  quiet 
enjoyment.  As  long  as  no  one  troubles  his  enjoyment, 
he  has  no  claim  against  the  inventor. 

If,  however,  an  infringer  damages  his  licence,  his  right 
to  security  immediately  arises. 

We  have  already  examined  voluntary  transfers  of 
patents.  There  are  other  modes  of  transfer.  A  patent 
can  be  transmitted  by  succession,  gift,  transfer  to  a  com- 
pany, and  partition,  as  in  the  case  when  co-proprietors 
cannot  work  a  patent  together.  In  other  cases  in  which 
such  voluntary  transfers  take  place,  the  deed  must  be 
registered. 

We  have  thus  concluded  the  examination  of  voluntary 
transfers. 
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A  patent  can  be  sold  by  forced  sale.  An  unpaid  cre- 
ditor has  the  right  to  seize  and  sell  the  patent  of  his 
debtor.  The  seizure  of  a  patent  is  effected  by  means 
of  an  apposition  lodged  with  the  Ministere  of  Agriculture 
and  Commerce.  Such  opposition  must  be  preceded  by 
what  is  called  a  commandement  or  summons,  and  can  only 
be  made  pursuant  to  a  titre  exScutoire. 

If  the  transfer  be  made  by  a  non-trader,  it  does  not 
constitute  an  act  of  commerce,  and  therefore  the  Civil 
Tribunal  alone  is  competent ;  but  if  the  contracting  par- 
ties are  traders,  the  Tribunal  of  Commerce  has  jurisdic- 
tion. The  same  rule  holds  good  when  the  transfer  of 
the  patent  constitutes  an  operation  made  with  a  purely 
commercial  object. 
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CHAPTER  in. 
The  Rights  of  FoREioNERa 

Articles  21,  28,  and  29.  Any  foreigner  can  obtain 
a  patent  in  France.  He  must  comply  with  all  the  for- 
malities imposed  by  law  upon  French  subjects,  and  sub- 
mit to  all  the  conditions  of  the  law  r^ulating  patents. 

The  author  of  an  invention  or  discovery  already  pa- 
tented abroad  can  obtain  a  patent  therefor  in  France.  This 
kind  of  patent  is  called  brevet  cTimportcUion,  The  dura- 
tion of  the  French  patent  will  be  the  same  as  that  of  the 
foreign  patent,  unless  the  duration  of  the  foreign  patent 
exceeds  fifteen  years,  as  in  France  the  maximum  dura- 
tion of  patents  is  only  fifteen  years.  Therefore  a  brevei 
dHmportation  taken  out  in  France,  based  on  an  English 
patent,  lasts  fourteen  years  only,  as  in  England  patents 
are  only  granted  for  fourteen  years. 

A  foreigner  or  a  Frenchman,  having  obtained  a  patent 
abroad,  can  obtain  a  French  patent  as  above  described. 
(Court  of  Cassation,  14th  January,  1864.) 

A  patentee  having  obtained  a  patent  abroad,  cannot 
obtain  in  France  a  brevet  d'importation  unless  his  inven- 
tion is  new,  that  is  to  say,  unless  it  has  not  been  already 
worked  by  any  one  else.  We  have  already  explained 
that  in  France  new  inventions  only  can  be  patented, 
viz.,  those  which  have  not  already  received  sufiKcient 
publicity  to  be  worked. 

Thus,  a  patentee  abroad  who  works  his  patent  before 
demanding  a  French  patent  in  France,  or  who,  without 
working  it,  publishes  a  specification,  as  in  England,  can- 
not obtain  a  valid  patent  in  France ;  therefore  a  French 
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brevet  ^importation  should  be  taken  out  in  France  upon 
a  date  approaching  as  nearly  as  possible  that  upon 
which  the  foreign  patent  is  granted ;  any  delay  is  dan- 
gerous. 

It  has  been  decided  that  the  expiration  of  six  months 
from  the  deposit  of  a  demand  for  a  patent  in  England, 
during  which  period  the  description  and  the  plans  are 
placed  at  the  disposal  of  the  public,  constitutes  a  publicity 
which  prevents  the  inventor  from  obtaining  a  patent  in 
France.  (Court  of  Cassation,  7th  July,  1860.)  It  is  true 
that  the  Court  of  Amiens  has  rendered  a  contrary  deci- 
sion upon  the  same  ground,  to  the  effect  that  it  does  not 
admit  that  such  a  fact  constitutes  a  sufficient  publicity. 
The  Court  of  Amiens  exacts  that  the  publicity  must  be 
complete. 

The  existence  of  a  brevet  if  importation  depends  upon  a 
prior  patent ;  therefore,  if  the  prior  patent  is  cancelled, 
the  brevet  ^importation  also  falls  to  the  ground  or  becomes 
void.  (Court  of  Cassation,  14th  January,  1864.)  We 
should  also  add,  that  a  foreigner,  suing  for  infringement 
of  a  patent,  must  furnish  security  when  he  seizes  the 
goods  in  the  hands  of  the  infringer,  as  a  preliminary  to 
subsequent  proceedings.  He  must  also  furnish  security 
for  costs  at  the  time  when  his  action  is  brought  before 
ihe  Court,  if  the  defendant  demands  it.  Such  security 
for  costs  is  quite  apart  from  the  security  to  be  furnished 
upon  seizure  above  mentioned. 
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CHAPTER  IV, 

Annulments  and  Forfeitures  of  Patents,  and 
Actions  relating  thereto. 


SECTION  I. 
NULLITIES  AND  FORFEITURES. 

There  is  a  great  difference  between  the  annulment  and 
the  forfeiture  of  a  patent  Annuhnent  renders  the  patent 
void  as  well  for  the  past  as  for  the  future.  Forfeiture 
renders  it  void  for  the  future  only.  There  is  another 
distinction  between  them.  Annulment  may  be  pro- 
nounced only  for  a  part  of  a  patent,  leaving  the  rest 
valid^  whereas  forfeiture  affects  the  entire  patent. 

Actions  for  either  can  be  instituted  against  the  inventor, 
by  individuals  or  by  the  Miniathre  public.  In  the  first 
case  they  are  valid  as  between  the  parties  only,  as  in 
France  judgments  affect  only  the  parties  thereto. 

In  the  second  case  they  are  valid  as  to  all  parties;  the 
Miniatere  pubUque  represents  the  public.  The  same  pro- 
ceeding applies  to  certificates  of  addition.  Judgments 
affecting  the  original  patent  affect  equally  all  the  certifi- 
cates of  addition  pertaining  thereto,  since  the  existence  of 
the  latter  depends  upon  the  former;  but  the  inverse  is 
not  the  case :  the  Civil  Tribunals  have  sole  jurisdiction 
in  both  cases. 

§   1. — OF  ANNULMENTS. 

Articles  30,  31.     I.  First  ground  for  annulment 

OF  A  patent. 

There  is  valid  ground  for  annulment  when  the  dis- 
covery, the  invention,  or  the  application  is  not  new. 
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K  it  were  permitted  to  obtain  a  patent  for  an  old 
invention,  this  would  damage  the  interests  of  third 
parties  having  already  taken  out  patents,  and  would  also 
prejudice  the  public  who  have  already  acquired  a  right 
in  such  old  patents.  However,  it  is  not  necessary  that 
the  invention  should  be  new  as  regards  all  its  parts ;  it 
has  been  decided  that  when  the  invention  comprises  an 
assemblage  of  various  elements,  it  is  patentable  if  some 
of  such  elements  are  new.  (Court  of  Appeal  of  Paris, 
21st  March,  1860.) 

When  the  invention  patented  is  composite,  the  Courts 
can  cancel  it  as  regards  those  parts  that  are  not  new,  and 
maintain  it  as  regards  those  that  are  new. 

An  invention  is  not  reputed  to  be  new  when  an  anterior 
invention,  or  the  fact  that  it  has  been  previously  divulged, 
can  be  proved. 

Article  31  of  the  Law  of  Patents  enacts  that  ''an 
'*  invention  cannot  be  reputed  to  be  new  which,  in 
"  France  or  abroad,  and  before  the  deposit  of  the  demand, 
''has  received  sufficient  publication  to  enable  it  to  be 
"worked."  The  above  terms  are,  however,  very  wide: 
they  comprise,  therefore,  inventions  previously  published 
both  in  France  and  abroad.  (Court  of  Cassation,  12th 
January,  1865.) 

Thus,  we  have  just  seen  that  the  fact  of  the  publication 
of  a  specification  of  a  patent  in  England,  previous  to  the 
date  of  the  demand  of  the  patent  in  France,  renders  such 
latter  patent  void.  It  has,  however,  been  decided  that  a 
patent  taken  out  abroad  cannot  be  considered  a  previous 
publication,  when  it  is  evident  that  the  publication 
thereof  took  place  only  after  the  taking  out  of  the  patent 
in  France.   (Coiui  of  Cassation,  28th  January,  1858.) 

It  has  also  been  decided  that,  as  the  English  law 
requires  patents  to  be  published  immediately  after  the 
expiration  of  the  six  months  of  provisional  protection 
which  it  grants  to  patentees,  and  during  which  the  inven- 
tion remains  secret,  a  patent  taken  in  France  more  than 
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six  months  after  the  patent  taken  in  England  is  void,  on 
the  ground  of  want  of  novelty.  (Court  of  Appeal,  Paris, 
14th  May,  1869.) 

Therefore,  in  order  to  constitute  a  publicity  sufficient 
to  annul  a  patent,  it  must  have  been  such  as  to  render 
the  execution  thereof  possible.  Simple  indiscretions  of 
newspapers^  or  general  descriptions  with  details  of  special 
apparatus,  do  not  constitute  prior  publication.  (Court  of 
Appeal  of  Colmar,  7th  December,  1864)  Also  a  state- 
ment in  a  scientific  work,  unaccompanied  by  working 
explanations,  will  not  be  considered  as  a  previous  publi- 
cation.   (Court  of  Paris,  16th  April,  1866.) 

The  fact  of  having  divulged  one's  invention  to  a  third 
party  does  not  cause  it  to  fall  into  the  public  domain,  if 
the  third  party  does  not  reveal  the  secret  which  has  been 
confided  to  him.  (Court  of  Appeal  of  Paris,  16th  April, 
1866.)  Again,  a  communication  made  to  a  learned  society 
does  not  possess  the  character  of  divulgation  if  it  is  made 
purely  confidentially  and  privately.  Consequently,  a 
confidential  communication  made  to  a  jury  of  an  exhibi- 
tion before  a  patent  is  taken  out,  does  not  constitute 
publication.   (Court  of  Appeal  of  Paris,  8th  March,  1859.) 

As  regards  trials  made  by  an  inventor  before  taking 
out  his  patent,  it  has  been  decided  that  simple  experi- 
ments without  results  do  not  constitute  a  prior  working 
especially  when  the  patentee  has  since  modified  his 
invention  in  important  details.  There  are  certain  inven- 
tions which  can  only  be  tried  in  public,  such  as  fire- 
engines,  guns,  cannon,  lifts,  &c.  As  regards  these 
inventions,  if  the  trial  is  made  in  public,  in  the  absence 
of  any  precautions  to  keep  them  secret,  the  inference  to 
be  drawn  is  that  the  inventor  desired  to  abandon  his 
invention  to  the  public.  Such  an  act  constitutes  a 
divulgation. 

It  will  be  otherwise,  however,  if  a  simple  view  of  the 
experiment  would  be  insufficient  to  reveal  its  nature. 

The  principles  relating  to  trials  and  public  experiments 
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have  been  afiinned  by  the  Court  of  Appeal  of  Paris  in 
the  following  judgment  rendered  in  relation  to  the  ChaS" 
sepdt    The  terms  of  the  judgment  are  as  follows : — 

"  Whereas  the  annulment  decreed  by  Article  31  of  the 
Law  of  the  5th  July,  1844,  is]  based  upon  the  double 
ground  that  the  author  of  an  invention  divulged  by  him 
must  be  taken  to  have  allowed  the  benefits  thereof  to  fall 
into  the  public  domain,  and  that  the  third  parties  have 
been  thereby  deceived;  but  whereas  a  presumption  of 
this  nature  cannot  apply  to  simple  trials  made  by  an  in- 
ventor simply  to  enlighten  himself  or  to  put  the  value  of 
his  invention  to  the  proof,  therefore  such  experiments, 
the  objects  of  which  third  parties  must  have  known,  and 
as  to  which  they  cannot  have  been  mistaken,  do  n6t 
constitute  in  law  a  publication  as  provided  in  Article 
31." 

Inventions  which  have  not  been  patented,  but  which 
are  susceptible  of  being  patented  and  being  admitted  to 
public  exhibition,  are  protected  by  the  Law  of  23rd  May, 
1868. 

Upon  a  gratuitous  delivery  of  a  descriptive  certificate 
of  the  object  deposited,  which  certificate  is  delivered  by 
the  Prefect  or  the  Sub-Prefect  of  the  Department  in  which 
the  exhibition  takes  place,  the  inventor  can  thereby  avoid 
the  consequences  of  publication,  but  upon  two  condi- 
tions.^— 

1.  He  must  patent  his  invention  within  three  months 
following  the  closing  of  such  exhibition. 

2.  He  must  demand  the  certificate  from  the  Prifet  or 
from  the  Stms-PrSfet  within  one  month  after  the  opening 
of  the  exhibition. 

IL  Second  ground  for  annulment. — ^A  discovery,  an 
invention,  or  a  new  application  is  not,  pursuant  to  the 
terms  of  Article  3,  susceptible  of  being  patented,  in  the 
case  of  pharmaceutical  compositions  or  remedies,  plans, 
combinations  of  credit  and  finance. 

III.  Third  ground  for  annulment. — When  the  patent 
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relates  to  principles,  methods,  discoveries,  and  theroretical 
conceptions,  of  which  the  inventor  has  not  been  careful 
to  point  out  the  industrial  applications.  An  abstract 
thing,  a  theory,  is  not  of  itself  patentable.  It  becomes  so 
when  it  gives  rise  to  an  industrial  result. 

IV.  Fourth  ground  for  annulment.— When  the  dis- 
covery, the  invention,  or  the  application  is  contrary  to 
public  policy  or  the  laws,  the  patent  is  void. 

We  should  add  that  the  manufacture  and  sale  of  such 
inventions  subjects  the  parties  to  criminal  prosecution. 

V.  Fifth  ground  for  annulment. — ^The  title  of  the 
patent  fraudulently  indicating  an  object  other  than  the 
actual  object  of  the  invention  renders  the  patent  voii 

The  object  of  this  provision  is  easily  explained.  It  is 
necessary  that  inventors  should  not  be  exposed  to  become 
infringers  unknown  to  themselves. 

Moreover,  this  might  happen  if  the  titles  of  prior 
patents,  which  they  may  have  been  able  to  consult  bef  oie 
taking  out  their  own  patents,  were  false,  and  did  not 
plainly  indicate  the  patent  which  has  preceded  theirs; 
but  it  is  evident  that  a  title  which  is  simply  incomplete 
should  not  be  deemed  a  fraudulent  one. 

VI.  Sixth  ground  for  annulment.— If  the  description 
joined  to  the  patent  be  not  sufficient  to  work  the  invention, 
or  do  not  indicate  in  a  complete  and  ingenuous  manner 
the  real  means  used  by  the  inventor,  such  patent  is  void. 

It  is  necessary,  above  all,  that  the  description  should 
be  inteUigible  to  parties  in  the  same  business  as  the 
inventor^  and  it  is  sufficient  if  it  is  so.  (Court  of  Appeal 
of  Paris,  16th  December,  1877;  Court  of  Appeal  of 
Nancy,  24th  February,  1875;  Court  of  Cassation,  8th 
August,  1877.) 

The  drawings  annexed  to  a  patent  cannot  suffice  in  the 
absence  of  the  description,  but  such  drawings  can  suffice 
to  complete  a  description,  when  the  description  is  silent 
upon  the  object  and  the  effiscts  of  a  combination,  or  upon 
the  form  claimed  in  the  patent.    (Court  of  Cassation,  9th 
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February,  1853;  Court  of  Appeal  of  Paris,  24jth  June, 
1858;  Court  of  Appeal  of  Paris,  17  June,  1869.) 

A  certificat  cC addition,  although  containing  a  supplemen- 
taiy  description,  cannot  make  up  for  the  insufficiency  of 
the  description  of  the  patent.  (Court  of  Appeal  of  Paris, 
2nd  February,  1860.) 

VII.  Seventh  cause  of  the  NULLrrsr  of  a  patent. — 
When  the  inventor  has  not  fuLGllled  the  formalities  pre- 
scribed by  Article  18  above-mentioned,  the  patent  is 
void.  We  have  described  the  formalities  in  their  proper 
place,  and  hereby  refer  thereto. 

Article  30  provides  that  certifiGots  (f  addition  are  also 
void  that  have  no  connection  with  or  reference  to  the  prin- 
cipal patent.  If^  is  the  intention  of  the  law  to  prevent 
the  payment  of  a  simple  sum  of  20  francs,  instead  of 
5, 10,  or  15  annuities  of  100  francs  each,  under  pretence 
of  taking  out  a  certificate  of  addition,  and  thus  obtaining 
an  actual  patent  for  quite  another  invention.  The  ques- 
tion as  to  whether  a  certificate  of  addition  is  connected 
or  not  with  the  principal  patent  is  a  question  of  fact.  The 
Court  of  Appeal  of  Paris  on  the  20th  July,  1875,  con- 
firmed a  judgment  of  the  3rd  February,  1874,  and 
thereby  annulled  the  certificate  of  addition  taken  for 
fastening  cravats  without  a  band  round  the  neck,  when 
the  original  patent  was  taken  for  a  system  of  fastening 
cravats  with  a  band  round  the  neck ;  but  a  sufficient 
relation  exists  between  the  certificate  and  the  patent, 
although  the  certificate  is  only  connected  as  an  accessory 
to  the  principal  operation  patented,  provided  its  object  is 
to  facilitate  and  complete  the  execution  of  such  principal 
operation.  (Court  of  Lille,  17th  July,  1874;  Court  of 
Douai,  15th  March,  1875.) 

§  2. — OP  D^cMance — forfeiture. 

We  should  mention  here  that  forfeiture  differs  from 
ajmulment,  by  rendering  the  patent  void  only  for  the 
future,  that  is  to  say,  from  the  date  on  which  such  for- 
feiture is  pronounced. 
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Article  32.    I.  First  cause  of  forfeiture  of  a 

PATENT. 

The  non-payment  of  the  yearly  instalments. — ^Elach 
instalment  must  be  paid  before  tiie  commencement  of 
each  year  of  the  duration  of  the  patent  The  period 
within  which  such  payment  must  take  place  is  reckoned 
day  by  day.  If  the  year  commences  on  the  1st  May,  it 
terminates  on  the  1st  May  of  the  following  year.  The 
day  upon  which  the  patent  commences  is  not  reckoned 
(Court  of  Cassation,  20th  January,  1863.) 

Thus,  a  patentee  who  has  sent  in  his  demand  for  a 
patent  on  the  1st  May,  1860,  can  pay  his  annuity  up  to 
midnight  of  the  1st  May,  1861. 

This  rule  is  peremptory,  and  cannot  be  transgressed  by 
a  single  hour ;  therefore,  if  the  date  of  expiration  fall  on 
a  public  holiday,  the  patentee  must  pay  the  instalment 
on  the  day  preceding.     (Court  of  Paris,  27th  July,  1865.) 

'^ Farce  majeure"  alone  can  release  the  patentee  firom 
dSchSance  of  his  patent.  (Court  of  Cassation,  16th  March, 
1864.) 

The  illness  of  the  patentee,  his  madness,  or  even  his 
death,  do  not  constitute  a  case  of  "force  mqfeure**  (Court 
of  Appeal  of  Paris,  24th  May,  1859.) 

Forfeiture  arises  by  force  of  law,  and  the  judge  limits 
himself  to  giving  effect  to  it.  An  ulterior  payment  can- 
not revive  the  patent.     (Court  of  Paris,  10th  July,  1861.) 

II.  Second  case  of  forfeiturk 

The  fact  of  not  having  worked  the  invention  in 
France  within  two  years  from  the  date  of  signature  of 
the  patent  renders  it  void  unless  the  patentee  can  furnish 
valid  excuses  for  his  inaction ;  or  if  the  patentee  have 
ceased  to  work  the  patent  during  two  consecutive  years, 
without  reasonable  excuse. 

The  reason  of  this  forfeiture  is,  that  the  fact  of  the 

inventor  not  working  his  invention  renders  it  useless  to 

.  trade,  and  it  even  becomes  hurtful  to  commerce,  and 

prevents  progress.    The  law  requires  that  a  patent  should 
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be  really  worked  in  a  practical  manner ;  a  single  act  of 
working  is  not  sufficient  (Court  of  Paris,  23rd  March, 
1870.) 

If  a  patent  contains  several  modes  of  procedure,  it 
suffices  to  comply  with  the  law  that  the  inventor  should 
have  worked  one  of  them.  (Court  of  Paris,  7th  February, 
1862.) 

K  the  object  manufactured  dijBTer  only  slightly  from 
the  object  for  which  the  inventor  takes  out  his  patent, 
there  is  no  ground  for  forfeiture.  (Coturt  of  Cassation, 
23rd  May,  1859.) 

An  inventor  is  allowed  to  explain  the  causes  of  his 
inaction.  The  Court  has  wide  power  of  discretion  in 
these  cases ;  thus,  it  has  been  decided  that  the  absence 
of  pecuniary  resources  can  be  held  to  justify  the  default 
of  working.     (Court  of  Paris,  11th  January,  1859.) 

It  has  also  been  decided  that  the  inventor  who  has 
caused  his  invention  to  be  admitted  to  a  public  exhi- 
bition, and  who  has  sold  it  to  a  third  party,  has  suf- 
ficiently worked  it  thereby  to  avoid  "  dSch^anceJ* 

The  provisions  relating  to  "  cUchiance  "  apply  equally 
to  the  certificat  cC addition  ;  but  it  is  dear  that  if  the  cer- 
tificat  cF addition  be  declared  void,  the  original  patent  con- 
tinues to  exist.  It  follows  that  the  patentee  can  avoid 
dScMance  either  by  working  his  patent  himself,  or  by 
allowing  it  to  be  worked  by  a  third  party. 

III.  Thibd  ground  for  forfeiture. 

The  introduction  in  France  of  objects  manufactured 
abroad  under  the  patent,  similar  to  those  which  are 
patented,  renders  the  patent  void. 

This  is  a  clause  in  favor  of  French  industry.  The 
object  of  the  law  is  to  favor  the  national  trade ;  there- 
fore, if  the  introduction  has  not  a  commercial  object  in 
view,  it  cannot  injure  French  industry,  and  does  not, 
therefore,  form  a  ground  for  d^ch^ance. 

It  has  been  decided  that  dicMance  does  not  follow  the 
simple  fact  of  the  introduction  in  France  of  the  manu- 
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fiM^ure  abroad  of  objects  similar  to  those  of  the  patent. 
It  is  necessary,  besides,  that  the  intention  of  the  patentee 
to  withdraw  from  the  undertaking  given  by  him  to 
permit  France  to  benefit  solely  by  the  manufacture  and 
the  working  of  his  invention  should  be  proved.  (Court 
of  Paris,  12th  June,  1869.) 

Evidently,  no  forfeiture  will  exist  if  the  introduction 
do  not  take  place  by  the  act  of  the  patentee ;  thus,  in 
the  case  of  the  act  of  a  third  party,  purehaser,  co- 
proprietor,  transferee,  etc.  In  France,  acts  of  default, 
together  with  the  penalties  appertaining  thereto,  are 
reputed  to  be  personal.  (Court  of  Paris,  24th  April,  1835.) 

The  Law  of  the  30th  May,  1856,  has  modified  the 
severities  of  Article  32  of  the  former  Patent  Law,  as 
regards  introduction.  It  provides,  nevertheless,  that  the 
Ministire  of  the  Interior  and  of  Commerce  can  authorise 
the  introduction  of  the  following : — 

1.  Models  of  machines ; 

2.  Obj^ts  manufactured  abroad,  but  destined  for  public 
exhibitions  in  France,  or  for  trials  to  be  made  with  the 
consent  of  the  French  (Jovemmeni 

This  Law  was  necessaiy ;  without  it,  the  greater  part 
of  the  patents  of  importation  taken  in  France  would  be 
void. 

It  is  evident  that  the  Minister  of  the  Interior  in  the 
above  cases  enjoys  a  wide  discretionary  power. 

We  should  add  that  on  the  occasion  of  the  Universal 
Exhibition  of  1878,  a  further  legislative  provision  was 
passed,  which  provided  in  a  general  manner,  and  without 
its  being  necessary  to  obtain  a  ministerial  authorisation, 
that  no  ddcMance  should  result  for  objects  manufactured 
abroad  and  introduced  in  France.  Such  clause  is  purely 
provisional,  and  at  the  closing  of  the  Exhibition  it  be- 
came without  effect. 

The  annulment  and  forfeiture  which  we  have  explained 
are  penalties^  and  Article  33  provides  for  a  further 
penalty,  but  as  regards  the  patentee  himself,  and  not  the 
patent.    The  following  is  the  provision  in  question : — 
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"  Whoever,  either  in  signs,  advertisements,  prospectuses, 
marks,  or  stamps,  usurps  the  right  of  the  patentee  with- 
out possessing  a  patent  delivered  pursuant  to  the  laws,  or 
after  the  expiration  of  a  previous  patent,  or  who,  being  a 
patentee,  mentions  his  character  as  patentee,  or  his  patent, 
without  the  addition  of  the  words,  'sans  garantie  du 
Oomemementy  will  be  punished  with  a  fine  of  from  60  fr. 
to  1000  fr.  In  the  case  of  repetition  the  fine  will  be 
doubled." 

It  has  been  decided  that  the  use  of  the  abbreviations 
8.  O.  D.  O,  alone  constitutes  a  violation  of  the  law.  It  is 
necessary  to  inscribe  the  words  in  full  (Court  of  Nancy, 
7th  February,  1851),  but  in  practice  the  letters  S,  O. 
D.  O.  alone  are  employed,  and  after  the  expiration  of 
the  patent  the  owner  often  continues  to  use  the  word 
"  brevets/'  These  two  acts  constitute  a  misdemeanor,  but 
the  Oovemment  does  not  interfere  unless  at  the  suit  of 
a  party  claiming  to  have  sufiered  damage  therefrom. 


SECTION  n. 

§  1. — ^ACTIONS  FOR  ANNULMENTS  AND  FORFEITURES. 

Article  34.  Actions  for  annulments  and  forfeitures 
can  be  brought  by  all  persons  having  interest  in  the 
patent  in  question.  They  must  have  a  bond  fide  interest, 
which  can  be  recognized  by  the  Court  It  has  been 
decided  that  a  person  believing  himself  to  be  threatened 
with  an  action  for  infringement  by  a  patentee,  has  a 
sufiicient  interest  to  entitle  him  to  commence  a  suit  for 
the  annulment  of  a  patent 

It  arises  in  general  that  an  action  for  annulment  or 
forfeiture  against  a  patent  which  has  expired,  cannot  be 
brought  Actions  for  annulment  or  forfeiture  can  be 
brought,  either  as  principal  demands,  or  claimed  by  way 
of  set-off. 
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This  latter  case  arises  when  a  person  sued  for  infringe- 
ment pleads  the  nullity  or  defect  of  the  patent  by  reason 
of  which  he  is  proceeded  against. 

Actions  for  annulment  or  forfeiture  are  brought  in  the 
Civil  Courts,  the  only  Courts  competent  in  these  suits. 

It  is  evident  that  a  person  criminally  prosecuted  for 
infringement  of  a  patent,  can  plead  in  the  carrecimnd 
Court  that  the  patent  is  void.  In  this  case,  if  he  proves 
the  nullity  or  the  defect,  he  would  be  acquitted ;  but  that 
is  all  the  Court  can  do;  it  cannot  annul  or  forfeit 
the  patent  itself,  it  can  only  condemn  or  acquit  the  de- 
fendant    (Court  of  Cassation,  1st  April,  1870.) 

The  action  should  be  brought  against  the  fraudulent 
patentee  himself,  or  against  the  transferee  of  the  patent 
when  a  transfer  has  taken  place. 

Article  35.  If  actions  are  brought  both  against  the 
patentee,  and  against  one  or  several  transferees  in  part,  the 
action  must  be  brought  before  the  Tribunal  of  the  domi- 
cile of  the  patentee. 

When  the  patentee  has  not  been  summoned,  and  a 
transferee  has  been  sued,  the  former  can  intervene  in  the 
action  in  order  to  defend  his  patent 

The  election  of  domicile  made  by  the  patentee  in  the 
affidavits  for  seizure,  and  that  inserted  in  the  petition  for 
the  patent,  do  not  give  jurisdiction  to  the  Tribunal  therein 
mentioned. 

Article  36.  A  demand  for  the  annulment  or  for- 
feiture of  a  patent  is  of  an  urgent  natxure;  Article  36 
therefore  declares  that  the  procedure  shall  be  the  same  is 
in  ordinary  summary  matters. 

In  the  event  of  two  demands  being  entered  with  regard 
to  the  same  patent  before  two  different  Tribunals,  the 
rules  of  the  Code  of  Procedure  relating  to  such 


♦  Art.  171,  Code  Proc.  If  an  action  has  been  pieviooaly  com- 
menced in  another  Tribunal  in  relation  to  the  same  matter,  or  if 
the. dispute  relate  to  a  cause  already  pending  in  another  Tribanal, 
a  request  for  adjournment  can  be  made  and  granted. 
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are  applied.     (Article  171  of  the  Code  of  Civil  Pro- 
cedure.) 

In  the  same  maimer,  if  criminal  proceedings  for  infringe- 
ment are  taken  at  the  same  time  as  civil  proceedings  for 
cancellation  of  a  patent,  the  criminal  proceedings  are  ad- 
journed until  the  question  of  the  nullity  of  the  patent  has 
been  decided.    (Court  of  Cassation,  14!th  February,  1855.) 


§  2. — ^EFFECT     OF     JUDGMENTS     PRONOUNCED     FOR    THE 
ANNULMENT  OR  FORFEITURE  OF  PATENTS. 

Such  judgments,  in  this  case  as  in  all  other  cases,  have 
only  a  relative  value  (Article  1,351  of  the  Civil  Code)^ 
that  is  to  say,  that  the  benefit  of  such  annulment  or  for- 
feiture can  only  be  invoked  by  the  parties  to  the  action ; 
the  patent  remains  good  as  regards  persons  who  have 
taken  no  part  in  the  proceedings. 

It  has  been  decided  that  a  judgment  rendered  by  a 
foreign  court  upon  the  question  of  the  invalidity  of  a 
patent  taken  abroad  cannot  be  invoked  as  final  in  case 
the  question  is  raised  before  a  French  court  by  the  same 
parties,  or  in  relation  to  a  patent  taken  in  France  arising 
out  of  the  same  inventioa  (Court  of  Paris,  13th  De- 
cember, 1860.) 

Article  37.  We  have  explained  that,  in  conformity 
with  general  principles,  judgments  annulling  or  forfeiting 
a  patent  only  afiect  the  parties  thereto.  Article  37  points 
out  a  case  in  which  the  annulment  and  forfeiture  are 
pronounced  absolutely  as  regards  all  parties.  This  is 
when  such  judgment  is  rendered  upon  the  petition  of 
the  Ministire  public. 

The  Ministire  public  cannot  directly  apply  to  the  Courts 
to  decree  the  annulment  or  forfeiture  of  a  patent,  but  in 
all  cases  in  which  a  question  of  annulment  or  forfeiture 
arises,  principally  or  accessorily,  he  can  intervene  in  the 
public  interest.     (Court  of  Paris,  9th  February,  1850.) 
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Article  38.  In  such  case,  as  the  judgment  becomes 
of  capital  importance,  the  law  requires  that  all  the 
parties  having  rights  to  the  patent,  whose  documents 
have  been  registered  pursuant  to  Article  21,  should  be 
cited  to  appear. 

We  should  remark  that  the  Mintatire  public  cannot  inter- 
vene before  the  Carrectionnel  Court,  as  such  court  cannot 
void  or  forfeit  a  patent  (Coturt  of  Amiens,  28th  Decem- 
ber, 1850.) 

Article  39.  Article  39  enacts  that  when  a  patent 
has  been  finally  declared  void  or  forfeited,  notice  thereof 
shall  be  given  to  the  Miniatire  of  Agriculture  and  Com- 
merce, and  the  same  shall  be  published  in  the  form  deter- 
mined by  Article  14  for  the  proclamation  of  patents. 

We  have  before  described  two  actions  which  can  be 
brought  against  a  patentee — the  action  for  annulment  and 
the  action  for  forfeiture.  Article  34  provides  for  a  further 
action  against  a  patentee,  viz.,  an  action  relating  to  the 
property  itself  of  the  patent.  The  ownership  of  a  patent 
can  be  contested.  All  that  we  have  said  in  regard  to 
actions  for  annulment  and  forfeiture,  and  jurisdiction  of 
the  Civil  Courts,  and  the  procedure  to  be  foDowed,  applies 
to  such  latter  actions ;  but  it  is  evident  that  the  MinisHre 
public  cannot  in  such  cases  intervene  as  above. 

In  case  a  person  claims  a  patent  from  another  in  whose 
name  the  patent  has  been  granted,  the  claimant  must 
naturally  produce  evidence  to  substantiate  his  claim.  If 
he  gains  the  suit,  the  Tribunal  orders  a  subrogation,  vix., 
that  the  name  of  the  claimant  be  substituted  in  the 
patent  for  that  of  the  actual  owner. 

The  claimant  can  also  be  interested  in  demanding 
from  the  Tribunal  other  rights  apart  from  the  subro- 
gation. He  may  claim  that  the  patent  in  question 
be  declared  void,  in  case  it  has  been  wrongly  taken 
out,  and  in  case  he  finds  himself  exposed  to  having 
it  cancelled  for  different  causes  of  annulment  or  for- 
feiture. 
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CHAPTER  V. 

OF  FRAUDULENT  IMITATION,  INFRINGEMENT,  PROSECUTION, 
AND  PENALTIES. 

§  1. — VARIOUS  MEANS  OF  INFRINGEMENT. 

Article  40.  The  law  describes  infringement  as 
being  any  damage  suffered  by  the  patentee  or  his  repre- 
sentatives, either  by  the  manufacture  of  the  objects 
patented,  or  by  the  employment  of  the  means  or  modes 
patented.  Thus,  individuals  who  have  manufactured 
patented  products,  those  who  have  employed  patented 
means,  and  those  who  have  employed  patented  products, 
are  infringers. 

Article  4L  The  law  makes  no  difference  between 
those  who  conceal  the  results  of  infringement,  those  who 
have  sold,  or  exposed  the  same  for  sale,  and  those  who 
have  knowingly  introduced  them  into  French  territory. 

It  is  not  necessary  in  order  to  constitute  an  infringe- 
ment of  the  rights  of  the  patentee  that  the  manufacture 
or  the  employment  as  above  should  cause  him  prejudice. 
(Court  of  Cassation,  20th  March,  1857.) 

It  matters  not  whether  the  invention  be  important 
or  otherwise,  or  whether  the  infringement  be  total  or 
partial,  or  whether  it  be  made  for  the  sake  of  gain,  or 
simply  for  the  personal  use  of  the  infringer.  (Court 
of  Paris,  25th  February,  1851.) 

1.  Infringement  by  the  manufacture  of  patented 

OBJECTS. 

As  regards  the  manufacture  of  an  isolated  piece  of 
a  machine,  it  is  certain  that  if  such  portion  is  the  essen- 
tial contrivance  or  one  of  the  essential  contrivances  of 
the  machine,  the  fabrication  thereof  will  constitute  in- 

1  I 
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fringement.  The  Court  of  Appeal  of  Paris  haa  eyen 
decided  that  there  is  infringement  when  all  the  portions 
manufactured  are  individually  public  property  (fallen  into 
the  Domaine  public),  hnt  only  when  the  intention  exists  of 
uniting  them  later  to  construct  the  object  patented  in  its 
entirety  (Court  of  Cassation,  26th  July,  1851),  It  will 
be  otherwise  if  the  contrary  intentions  were  manifest 
on  the  part  of  the  manufacturer.  (Court  of  Parisi  15tii 
February,  1867.) 

As  regards  the  question  whether  a  manufacturer  who 
repairs  portions  of  a  patented  object  is  guilty  of  infringe- 
ment as  against  the  patentee,  the  law  was  for  along 
time  conflicting.  A  judgment  of  the  Tribunal  Civil  of  the 
Seine,  confirmed  by  a  judgment  of  the  Court  of  Appeal 
of  Paris  of  the  15th  February,  1867,  enacted  as  follows: — 

"Repairs  do  not  amount  to  infringement  when  the 
"  effect  thereof  does  not  amount  to  the  construction  of  an 
"  entirely  new  article." 

We  have  already  explained  that  to  justify  proceedings 
for  infringement,  damage  to  the  rights  of  the  patentee 
must  have  been  attempted.  We  will  now  examiae  what 
constitutes  an  attempt,  by  comparing  the  object  or 
method  patented  with  the  object  or  method  infringed. 

The  above  are  questions  of  fact,  which  the  Courts 
below  can  decide  finally,  without  an  appeal  to  the  Court  of 
Cassation,  which  adjudicates  solely  upon  questions  of  law. 

The  great  principle  by  which  the  judges  are  guided  is, 
that  in  order  to  decide  whether  there  has  been  infringe- 
ment, we  must  examine  the  resemblances,  and  not  the 
points  of  difference  between  the  product  or  means 
patented,  and  the  product  or  means  assevted  to  \e 
infringements.  (Tribunal  Correctionnel  of  Paris,  11th 
January,  1876  ;  Court  of  Appeal  of  Paris,  25th  February, 
1876  ;  Court  of  Cassation,  23rd  June,  1876.) 

From  this  principle  it  follows  that  the  infringer  cannot 
to  excuse  himself  contend  that  he  has  perfected  the  in- 
vention, because  to  improve  in  such  a  case  is  to  infringe. 
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(Tribunal  Civil  of  the  Seine,  14th  January,  1870 ;  Court 
of  Appeal  of  Paris,  2n(l  July,  1878 ;  Court  of  Cassation, 
4th  March,  1876). 

This  is  clear,  for  we  have  already  seen  (Article  19)  that 
the  author  of  the  improvement  cannot  work  to  the  detri- 
ment of  the  patentee  so  long  as  the  original  patent  endures. 

We  should  also  remark  that  to  adjudicate  upon  ques- 
tions of  infringement,  the  judges  should  compare  the 
object  claimed  to  be  infinnged  with  the  object  described 
in  the  patent,  and  not  that  manufactured  by  the  patentee 
(Court  of  Cassation,  30th  December,  1843).  This  is 
natural,  as  the  object  manufactured  by  the  patentee  does 
not  deserve  the  protection  of  the  law  unless  it  be  covered 
by  the  patent  itself. 

Aj9  the  law  punishes  the  infringing  manufacturer  of  a 
patented  article,  the  person  ordering  such  article  must  be 
placed  upon  the  same  footing ;  his  culpability  is  equally 
great,  if  not  greater  than  that  of  the  manufacturer 
(Paris,  10th  February,  1859) ;  but  the  law  does  not  treat 
in  the  capacity  of  manufacturer  the  workman,  or  even 
the  foreman,  who  is  only  working  under  orders. 

2.  Infringement  by  the  employment  or  the  use 
OF  methods  or  patented  products. 

Article  40.  The  employment  itself  is  punished, 
whether  the  infringer  have  acted  bon4  fide  or  not.  (Court 
of  Cassation,  3rd  December,  1841.) 

This  rule  is  severe,  but  it  follows  from  the  text  of  the 
law  (Compare  Article  40  with  Article  41).  The  word 
"knowingly"  which  is  contained  in  Article  41,  which 
permits  the  infringer  to  be  acquitted  if  he  has  not  acted 
"  knowingly  "  and  if  he  has  acted  in  good  faith,  does  not 
exist  in  Article  40,  therefore  the  bona  fides  mentioned  in 
Article  40  can  be  taken  in  consideration  of  extenuating 
circumstances,  but  not  as  an  excuse  giving  a  right  to 
acquittal.  Evidently  the  employment  or  use  pxinished 
by  law  must  be  a  commercial  user ;  a  user  purely  personal 
does   not  constitute  infringement.    Thus  a  person  who 

II  2 
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purchases  an  infringed  object  thoughtlessly  or  without 
an  intention  of   commercial    speculation,  but    for  his 
personal  use,  does  not  commit  the  offence  of  infiringe- 
ment.     (Court  of  Cassation,  27th  February,  1858.) 
Abticle  41.    Article  41  treats  as  infringement— 

1.  Fraudulent  concealment 

2.  Sale. 

3.  Exposing  for  sale,  and 

4.  Introduction  into  France. 

The  above  four  acts,  defined  by  law  to  be  separate 
offences,  are  in  reality  rather  acts  of  complicity,  included 
by  the  law  with  cases  of  infringement  specially  punished 
by  Article  40,  viz.,  manufacture  and  employment.  Such 
acts  are  the  sole  acts  of  complicity  punished  by  the  Law 
of  1844.  The  agent  of  an  infringer  is  not  his  accomplice, 
even  should  he  act  knowingly.  Thus,  he  cannot  be  pro- 
secuted for  any  act  of  concealment,  sale,  or  exposure  for 
sale  or  introduction.  (Court  of  Cassation,  26th  July,  1850.) 

A  person  guilty  of  one  of  the  four  offences  mentioned 
in  Article  41  can  plead  his  good  faith.  This  arises  from 
the  word  "knowingly"  inserted  in  the  text.  Thus, a 
retailer  or  introducer  can  plead  good  faith. 

Their  best  means  of  proving  such  bona  fides  is  to  dis- 
close the  name  of  the  manufacturer  of  the  articles 
infringed,  in  order  that  the  infringed  articles  may  be 
seized  upon  his  premises. 

A  single  act  of  sale  suffices  to  bring  an  offender  within 
the  law.  Article  41  enacts  a  certain  punishment,  and 
must  be  as  strictly  construed  as  all  other  penal  enact- 
ments. Thus,  the  gift  or  exchange  of  a  patented  object 
cannot  be  punished. 

Again,  the  purchase  of  an  infringed  object  is  not  a  mis- 
demeanor ;  but  the  possession  of  such  object  by  the  pur- 
chaser can  be  construed  into  an  act  of  user  or  an  act  of  sale 
according  to  the  bona  fides  of  the  holder,  or  the  contrary. 

As  regards  exposure  for  sale,  such  exposure  must  be 
made  by  the  trader  with  the  evident  intention  of  sale. 
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It  has  been  decided  that  the  placing  of  goods  in  the 
Universal  Exhibition  of  1867  did  not  constitute  an  expo- 
sure for  sale  within  the  law.     (Paris,  9th  January,  1868.) 

The  introduction  of  counterfeit  articles  into  France 
"  in  transitu  "  only,  does  not  constitute  a  misdemeanor. 
(Paris,  23rd  July,  1860.) 

It  is  otherwise  if  the  goods  are  found  in  the  custom 
house  or  bonded  warehouses,  as  such  goods  are  not  neces- 
sarily destined  for  re-exportation.  (Court  of  Paris,  30th 
May,  1861.) 

Such  are  the  four  offences  to  which  the  Law  of  1844 
extends  the  penalties  for  infringement  by  manufacture 
or  user,  but  the  law  makes  this  difference,  viz.,  that 
the  bona  fides  admitted  simply  as  extenuating  circum- 
stances with  respect  to  the  offences  comprised  in  Article  40 
constitutes,  on  the  contrary,  an  entire  defence,  with  right 
of  acquittal,  with  respect  to  offences  contained  in  Article 
41.  With  the  sole  exception  of  this  difference,  these  two 
categories  of  offences  are  subject  to  the  same  principles. 

The  penalty  is  the  same,  viz.,  100  francs  to  200  francs. 

In  case  of  repetition,  the  increase  of  the  punishment  is 
the  same,  one  month  to  six  months'  imprisonment. 

Article  43.  The  offence  is  deemed  to  be  repeated 
when  the  delinquent  has,  within  five  years  previously, 
been  condemned  for  one  of  the  offences  provided  for  by 
the  Law  of  1844. 

Sentences  cannot  be  cumulative,  but  extenuating  cir- 
cumstances are  admitted  in  the  same  manner.  (Article 
463  of  the  Penal  Code.) 

There  are  two  other  offences  provided  for  and  punished 
by  Article  43. 

1.  If  a  former  workman  of  the  patentee,  who  has 
worked  in  his  workshop,  becomes  the  infringer  of  the 
patent  of  his  former  employer,  he  can  be  condemned  to 
imprisonment  for  firom  one  month  to  six  months,  apart 
from  the  fine,  without  there  having  been  repetition  of 
the  offence  on  his  part.    (Article  44.) 
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Article  44.  He  can,  however,  be  allowed  the  benefit 
of  extenuating  circumstances. 

2.  If  such  former  workman  or  servant,  vrithout  exe- 
cuting the  infringement  himself,  associate  himself  with 
an  individual  for  the  purpose  of  infringement,  he  can  be 
prosecuted  as  an  accomplice  of  his  new  master,  and  con- 
demned to  imprisonment  for  from  one  to  six  months. 
The  latter  also  incurs  the  same  penalty  of  imprisonment 
and  fine.  Such  new  master,  therefore,  from  the  fact  of 
his  association  with  the  former  emplot/^  of  the  patentee,  is 
more  severely  punished  by  law  than  an  ordinary  infringer. 

By  the  word  association  is  meant  an  agreement  or 
fraudulent  conspiracy.  It  is  not  necessary,  therefore, 
in  order  to  punish  the  former  workman  and  the  new 
employer,  that  an  agreement  of  partnership  should  exist 
between  them. 

We  shall  now  consider  what  parties  can  sue  for  in- 
fringement 

§  2, — Procedure  to  be  followed  in  actions 
for  infrinoement. 

1.  The  owner  of  a  patent  may  institute  proceedings, 
whether  he  be  a  simple  individual  or  a  company.  The 
heirs  and  legatees  of  the  patentee  and  the  transferees  of 
the  patent  can  also  sue. 

Those  who  have  the  user  of  the  patent  can  proceed, 
but  naked  ownership  does  not  justify  an  action,  as  in- 
fringement injures  the  exercise  of  the  right  to  work  the 
patent,  and  not  the  mere  title  to  it. 

2.  The  Public  Prosecutor  in  the  Tribunal  Correctumnel 
Although  infringement  constitutes  a  misdemeanor,  the 

Public  Prosecutor  cannot  act  of  his  own  accord.  He  can 
only  act  upon  a  complaint  made  by  the  injured  party. 
As  the  offence  is  a  misdemeanor,  the  withdrawal  of  the 
injured  party  does  not  necessarily  put  an  end  to  the 
proceedings  of  the  Public  Prosecutor. 

If  the  proprietor  of  the  patent  be  under  l^al  incapacity. 
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such  as  a  minor,  an  interdicted  person,  or  an  individual 
provided  with  a  canseil  judiciaire,  or  a  married  woman,  he 
or  she  cannot  proceed  without  the  aid  of  parties  legally 
capable  of  representing  him  or  her,  such  as  guardians  or 
the  conaeU  judiciaire,  the  husband,  or  the  permission  of  a 
Court  of  Justice. 

A  bankrupt  can  sue  for  infiringement  without  the  con- 
sent of  his  assignee. 

The  right  to  sue  for  infringement  dates  from  the  day 
of  the  demand  of  the  patent,  pursuant  to  Article  5. 

If  the  patent,  by  virtue  of  which  the  patentee  sues  for 
infringement,  has  expired,  the  action  can  be  brought 
upon  two  conditions : — 

1.  That  the  acts  of  the  plaintiff  all  took  place  previous 
to  the  expiration  of  the  patent ; 

2.  That  they  were  not  barred  by  lapse  of  time  at  the 
period  of  the  commencement  of  the  proceedings. 

Moreover,  actions  for  infringement  are  regulated  by 
Articles  637  and  638  of  the  Criminal  Code,  and  are 
barred  after  three  years. 

Acts  of  manufSicture  and  of  sale,  although  continuous, 
do  not  constitute  successive  offences.  It  foUows,  there- 
fore, that  infringements  by  manufacture  and  by  sale 
constitute  a  series  of  distinct  misdemeanors,  each  of 
which  can  be  prosecuted,  and  the  limitation  of  action 
of  three  years  runs,  in  relation  to  each,  from-  the  date 
upon  which  the  offence  was  committed.  (Court  of  Cas- 
sation, 8th  August,  1857.) 

The  parties  to  be  prosecuted  are  the  infringer,  and 
those  included  with  him  by  law.     (Articles  40  and  41.) 

If  the  infringer  is  in  bankruptcy,  the  syndic  must  be 
sued,  even  if  the  cause  be  tried  before  a  Criminal  Court, 
on  account  of  the  pecuniary  penalties  demanded  by  the 
plaintiff. 

K  a  Company  is  the  infringer,  each  of  the  members 
must  be  proceeded  against  in  the  Criminal  Court,  as 
misdemeanors  are  personal. 
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If  a  Company  is  in  liquidation,  the  liquidator  must 
be  sued,  as  above,  on  account  of  the  pecuniary  penalties 
which  the  plaintiff  demands. 

Abticle  47.  In  order  to  be  successful  in  his  suit,  the 
plaintiff  must  prove  the  infringement.  It  is,  therefore, 
important  that  he  should  produce  evidence  of  its  exist- 
ence, from  the  period  when  the  infringement  came  to 
his  knowledge.  To  this  effect,  the  patentee  has  several 
means  open  to  him. 

He  can  lodge  a  complaint  with  the  Procureur  de  la 
ItSpubligue,  In  this  case  the  infringement  would  be 
governed  by  the  rules  of  criminal  procedure,  and  adjudi- 
cated upon  hyjuges  correcfionneh.  Or,  he  can  purchase  of 
the  infringer  an  object  infringed,  and  obtain  an  invoice, 
indicating  the  source  from  which  the  retailer  obtains  the 
goods,  and  with  such  evidence  he  can  proceed  with  his 
action ;  or,  if  the  infringer  does  not  contest  the  evidence, 
he  can  content  himself  with  his  declaration  before  the 
judges;  but  in  practice,  as  it  is  important  that  the 
coimterfeit  article  should  be  preserved,  the  proceeding 
called  "  seizure  with  description  "  is  employed,  or  the 
mode  of  simple  description  by  constat  d^huisaier. 

However,  although  these  two  practical  modes  are  the 
only  ones  indicated  by  Article  47  (Paris,  13th  August, 
1873),  the  patentee  can  supplement  them  by  any  other 
documentary  evidence  in  his  possession.  (Amiens,  1850 ; 
Court  of  Paris,  2nd  February,  1856,  and  13th  August, 
1873.) 

Let  us  examine  the  two  modes  most  generally  employed 
in  practice  by  a  patentee  to  prove  infringement. 

In  order  to  seize  an  object  which  he  alleges  to  be  in- 
fringed, the  patentee  must  frilfil  a  preliminary  indispens- 
able formality — he  must  present  a  petition  to  the  Presi- 
dent of  the  Tribunal  for  permission  to  seize.  This  petition 
must  be  accompanied  by  the  patent,  as  the  patentee  must 
prove  his  right.  If  the  patent  has  expired,  the  petitimi 
can  nevertheless  be  presented,  but  upon  condition  that 
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the  facts  alleged  against  the  infringer  have  taken  place 
prior  to  the  expiration  of  the  patent. 

The  President  is  free  to  refuse  to  make  the  order  upon 
the  petition,  as  his  power  is  discretionary.  (Court  of 
Cassation,  loth  June,  1866.) 

The  order,  when  made,  may  appoint  an  expert  to  assist 
the  huimer  in  his  description.  This  expert  is  a  person 
possessing  special  knowledge  of  the  product  or  apparatus 
alleged  to  be  infringed,  and  called  upon  to  assist  the 
humier  in  his  seizure  by  description.  The  patentee  him- 
self can  attend  the  seizure,  as  he  is  more  competent  than 
any  one  else  to  draw  up  a  description  of  the  infringement. 

The  order  requires  in  all  cases  the  presence  of  the 
Catnmismire  de  Police.  This  is  indispensable,  for  if  by 
chance  the  infringer  refuse  to  open  his  premises,  or  if 
he  be  absent,  or  if  no  infringements  be  discovered  upon 
the  premises,  the  presence  of  the  Comfnissaire  de  Police 
will  prevent  the  alleged  infringer  from  proceeding  against 
the  patentee  for  violation  of  his  domicile. 

By  law  the  President  can  grant  a  general  order,  viz., 
he  can  authorise  the  patentee  to  seize  in  all  places  at  once 
in  which  he  believes  infringements  to  exist,  such  as  exhi- 
bitions, custom-houses,  bonded  warehouses,  etc.,  and  upon 
the  premises  of  all  the  persons  possessing  infringed 
objecte,  without  it  being  necessary  for  the  patentee  to 
specify  in  his  petition  the  names  of  such  persons  or 
tieir  addresses.     (Court  of  Cassation,  15th  June,  1866.) 

A  patentee  can,  by  virtue  of  one  order,  issue  several 
seizures  upon  the  premises  of  the  same  individual. 
(Tribunal  of  Si  Etienne,  4th  November,  1859.) 

The  President  can  order  that  the  books,  correspon- 
dence, and  papers  of  the  infringer  be  impounded,  initialed, 
or  examined.  He  can  also  order  that  those  containing 
proofs  of  the  infringement  be  seized  upon  the  spot.  (Court 
of  Lyons,  30th  November,  5th  and  26th  December,  1865, 
8th  January,  1866;  Court  of  Cassation,  15th  June, 
1866.) 
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No  appeal  can  be  made  against  the  order,  or  the  re- 
fusal of  the  President  to  make  such  order. 

When  the  President  grants  the  order  for  seizure,  he 
can,  if  he  thinks  expedient,  require  the  plaintiff  to  furnish 
security.  In  this  case  such  security  must  be  deposited 
before  the  seizure  takes  place. 

Such  security,  demand  for  which  is  discretionaiy 
with  the  President,  is  always  obligatory  in  the  case  of 
foreigners  suing  for  infringement,  except  such  as  are 
authorised  to  exercise  their  civil  rights  in  France,  and 
except  those  belonging  to  States  between  which  and 
France  diplomatic  treaties  exist,  dispensing  French  sub- 
jects abroad  from  furnishing  security  in  similar  cases. 

This  security  is  quite  distinct  from  security  for  costs, 
which  a  French  defendant  can  require  a  foreign  plaintiff 
to  furnish  at  the  commencement  of  legal  proceedings. 
(Paris,  14th  November,  1860.) 

Abticle  47  requires  that  a  copy  of  the  following  should 
be  left  with  the  infringer  of  the  objects  described  or  seized : 

1.  Of  the  order  of  the  President. 

2.  Of  the  document  proving  the  deposit  of  the  caution 
money  in  cases  where  such  security  has  been  ordered. 

Should  default  be  made  in  compliance  with  the  above 
enactment,  the  proceedings  are  void,  and  the  huimer  is 
liable  for  damages. 

We  have  explained  the  procedure  of  description  with 
seizure.  The  second  remedy  open  to  the  patentee  to 
prove  infringement  is  the  simple  description  of  the  object, 
viz..  Description  without  seizure. 

In  practice,  two  modes  of  procedure  are  jointly 
adopted : — 

1.  Seizure  is  made  of  a  sample  or  of  articles  strictly 
necessary  to  prove  the  infringement. 

2.  A  description  is  made  of  the  other  articles  which 
are  left  in  the  possession  of  the  infringer. 

A  writ  must  be  issued,  whether  the  plaintiff  take  pro- 
ceedings in  the  Civil  Court  or  the  Tribunaux  Correctumneb. 
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The  writ  must  be  issued  within  eight  days  after  the 
report  of  the  seizure  or  of  the  simple  description. 

Article  48.  The  date  of  the  writ  is  not  included  in 
the  eight  days. 

The  period  is  increased  by  distance  in  the  proportion 
of  one  day  for  each  five  myriamHres  between  the  place  in 
which  the  objects  were  seized  or  described,  and  the 
domicile  of  the  infringer.  If  the  seizure  lasts  for  several 
days,  the  delay  for  appearance  is  calculated  from  the 
last  day  of  the  seizure. 

If  the  patentee  proceeds  against  several  infringers,  and 
if  he  makes  several  seizures  or  descriptions,  each  infringer 
must  be  served  within  the  prescribed  period  respectively, 
under  penalty  of  the  seizure  being  declared  void. 

K  the  seizure  should  be  declajred  void,  it  does  not 
necessarily  follow  that  the  plaintiffs  demand  is  cancelled. 
This  is  natural,  as  the  patentee  can  dispense  with  making 
a  seizure  if  he  possesses  other  proofe  (Cassation,  27th 
March,  1835 ;  Court  of  Amiens,  28th  December,  1850). 
However,  when  the  seizure  is  declared  void,  the  patentee 
cannot  invoke  it  as  a  means  of  proof;  therefore,  if 
the  patentee  possesses  other  evidence  he  incurs  no 
danger ;  but  if  otherwise,  he  loses  his  case  by  his  own 
default. 

When  the  patentee  has  allowed  the  time  for  suing  to 
pass  without  issuing  his  writ,  he  can  make  a  second 
seizure,  or  a  second  description,  by  virtue  of  the  same 
judge  s  order,  as  the  nullity  of  the  seizure  does  not  affect 
the  order  of  the  President,  nor  the  right  of  action  of 
the  patentee  (Court  of  Amiens,  28th  December,  1850), 
but  it  is  evidently  necessary,  in  order  that  such  second 
seizure  should  avail  the  plaintiff,  that  he  should  issue  his 
fresh  writ  within  a  legally  prescribed  period,  dated  from 
such  second  seizure.  It  would  be  imprudent  to  rely  upon 
the  second  seizure,  as  the  nuUity  of  the  prior  seizure 
would  free  the  objects  attached  thereby,  and  it  would  be 
more  than  probable  that  the  patentee  on  making  a  fur- 
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ther  seizure  would  find  nothing  upon  the  premises  of  the 
infringer. 

The  injured  party  can  proceed  either  in  the  Civil 
Courts  or  the  Tribunal  Correctionnel 

K  he  elects  to  proceed  in  the  Tribunal  Correctionnel  he 
can  act  either  by  direct  citation,  or  by  lodging  a  complaint 
with  the  Procureur  de  la  Ripuhlique.  In  the  two  cases 
he  can  only  claim  one  thing  from  the  Tribunal,  viz., 
the  condemnation  of  the  infringer  to  pay  damages  in 
reparation  of  the  injury  caused  to  him.  As  regards  the 
sentence  of  imprisonment  or  fine,  such  cannot  be  claimed, 
except  by  the  Public  Prosecutor,  who  alone  has  a  right 
to  demand  it. 

Advantages  and  disadvantages  are  attached  to  both 
the  above  modes  of  procedure. 

In  the  criminal  case,  the  expenses  are  less  heavy 
and  the  procedure  is  more  expeditious.  The  plaintiff 
can  avail  himself  of  witnesses  to  complete  his  docu- 
mentary evidence. 

The  disadvantages  are  as  follows : — ^The  defendant  can 
also  call  witnesses  to  justify  his  acts,  which  privilege 
he  would  not  possess  in  a  civil  action.  He  can  also 
plead  bona  fides,  which  can  be  accepted  as  extenu- 
ating circumstances  in  the  case  of  principal  infringers ; 
and  still  more  so  in  the  case  of  parties  whom  the  law 
treats  as  in  complicity  with  the  infringers;  such  are 
retailers,  and  parties  introducing  the  infringed  objects. 
Such  plea  of  good  faith  can,  even  in  such  latter  cases, 
entitle  the  defendants  to  acquittal.     (Article  41.) 

In  the  event  of  the  plaintiff^  failing  in  his  prosecution, 
he  is  exposed  to  an  action  for  damages,  which  are  far 
heavier  in  relation  to  proceedings  in  the  Criminal  Courts 
than  in  a  civil  case. 

Lastly,  the  decision  in  a  criminal  case  has  far  less 
effect  than  in  a  civil  case.  Thus,  a  criminal  dedmon 
does  not  prevent  the  plaintiff,  in  the  event  of  the  pro- 
secution failing,  from  instituting  fresh  proceedings  against 
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the  same  defendant,  in  the  event  of  his  committing  the 
same  offence  after  the  date  of  the  first  proceedings; 
on  the  contrary,  when  a  decision  has  been  rendered  in  a 
civil  case  in  the  defendant's  favor,  the  question  cannot 
be  raised  again  between  the  same  parties  in  relation  to 
the  same  object  or  proceeding.  In  the  event  of  such 
further  proceedings  being  instituted,  the  defendant 
would  simply  have  to  plead  the  previous  judgment  in 
his  fiivor. 

Thus,  we  have  seen  that  a  patentee  can  proceed  both 
civilly  and  criminally. 

As  regards  what  Tribunals .  have  jurisdiction  in  civil 
cases.  Article  59  of  the  Code  of  Civil  Procedure  provides 
as  foUows : — 

The  patentee  can  proceed  against  infringers  in  the 
Civil  Tribunal  of  the  domicile  of  either  of  them,  at  his 
choice,  in  the  case  in  which  several  joint  defendants 
exist  who  are  not  strangers  to  each  other. 

In  the  case  of  several  joint  defendants  and  the  insti- 
tution of  criminal  proceedings.  Article  63  of  the  Code  of 
Criminal  Instruction  applies.  Thus,  the  patentee  can 
proceed  either  in  the  Tribunal  of  the  domicile  or  resi- 
dence of  the  infiringer,  or  if  there  are  several  infringers, 
who  have  participated  in  the  same  act  of  infringement, 
before  the  Court  of  the  domicile  of  either  of  them,  either 
in  the  Court  of  the  place  in  which  the  defendant  resides 
or  in  the  Court  of  the  place  in  which  the  act  of  infringe- 
ment was  perpetrated. 

A  defendant  cited  criminally  can  be  represented  by  an 
apou^,  in  the  cases  in  which  the  penalty  relating  to  the 
misdemeanor  for  which  he  is  prosecuted  does  not 
amount  to  imprisonment. 

Lastly,  in  prosecutions  for  infringements,  as  well  as 
those  relating  to  all  other  misdemeanors,  the  Ministei'e 
Public  must  always  be  heard. 
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PROCEEDINGS  FOR  INFRINGEMENT  AGAINST  FOREIGNERS. 

According  to  the  French  penal  laws,  the  French  Tribu- 
nals are  incompetent  to  adjudicate  upon  misdemeanors 
committed  out  of  France  by  foreigners ;  therefore,  if  the 
offence  of  inftingement  be  committed  abroad,  the  pa- 
tentee cannot  proceed  in  France — but  it  is  otherwise  if 
the  offence  be  committed  in  France  by  a  foreigner.  For 
instance,  if,  after  having  manufactured  goods  abroad,  he 
enter  France  to  dispose  of  them,  he  can  be  prosecuted 
or  proceeded  against  in  French  Courts. 

OBSTACLES    AND    DEFENCES    TO    PROCEEDINGS    FOR 
INFRINGEMENT. 

Apart  from  security  for  costs,  limitation  of  actions,  and 
special  pleas  in  bar,  the  defendant  in  civil  and  criminal 
cases  can  plead  various  defences.  For  instance,  he  can 
plead  that  he  was  authorised  by  transfer  or  otherwise  to 
act  as  he  did ;  or  that  the  infringement  in  question  was 
not  committed  by  him ;  or  that  the  patent  has  become 
void ;  or  that,  assuming  the  patent  to  be  valid,  the  object 
manufactured  by  him  is  not  an  imitation  of  the  object 
patented. 

When  prosecuted  in  the  Tribunal  Correctionnel  the  de- 
fendant, if  proceedings  have  been  commenced  in  the  CSvil 
Courts  to  have  the  patent  of  the  plaintiff  declared  void, 
can  require  the  criminal  proceedings  to  be  adjourned 
until  judgment  has  been  given  in  the  Civil  Courts. 
This  proceeding  is  called  a  mrais. 

The  judges  of  the  Tribunal  Correctionnel  are  at  liberty 
to  grant  or  refuse  the  application.  (Cassation,  15th 
June,  1866.) 

In  the  Civil  Courts,  a  defendant  cannot  demand  an  ad- 
journment until  the  Tribunal  CorrectionnelhsA  eAyx^usaiieA 
in  the  same  matter. 

A  defendant  in  proceedings  before  a  Tribunal  Correc- 
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tionnel  cannot  compel  a  party  who  has  sold  the  infringed 
object  to  him,  to  intervene  in  the  proceedings  to  guaran- 
tee him  in  respect  of  the  consequences,  as  misde- 
meanors are  personal  offences.  (Court  of  Cassation,  5th 
March,  1872.) 

In  the  Civil  Courts,  on  the  contrary,  a  defendant  can' 
call  upon  another  party  to  pay  the  amount  of  pecuniary 
damages  in  which  he  may  be  condemned. 

Whether  proceedings  are  instituted  in  the  Civil  Courts 
or  Tribunal  Correctionnel,  the  defendant  can  put  in  a 
counter-claim  for  damages  for  the  prejudice  which  such 
proceedings  may  have  caused  him,  morally  and  actually. 


§  3. — ^PENALTIES  AGAINST  INFRINGERS. 

The  following  are  the  penalties  to  which  infringers  are 
liable : — 

Article  40.  1.  A  fine  of  from  100  fr.  to  2,000  fr. 
Such  penalty  can  be  pronounced  only  by  the  Tribunal 
Correctionnel, 

Article  43.  2.  Imprisonment  for  from  one  month  to 
six  months  pronounced  by  the  Court  only. 

We  have  already  explained  that  imprisonment  takes 
place  only  in  the  case  of  a  repetition  of  the  offence ;  but 
imprisonment  can  be  pronounced  even  in  the  absence  of 
repetition  in  the  following  cases : — 

1.  Against  a  workman  or  employ^  previously  employed 
by  the  patentee. 

2.  Against  the  infringer  who  has  associated  with  him- 
self a  former  workman  or  employ^  of  the  patentee,  and 
has  gained  knowledge  of  the  invention  by  such  asso- 
ciation. 

3.  Against  the  workman  who  has  entered  into  such 
association. 

The  above  penalties  can  be  pronounced  by  the  Tri- 
bunal Correctionnel  only.  Such  penalties  can  be  cumula- 
tive. 
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We  should  remark  that  aU  acts  prior  to  the  demand 
for  the  patent  constitute  a  single  offence,  and  cannot  be 
calculated  cumulatively ;  but  if  during  the  proceedings 
the  infringer  commit  a  further  act  of  infringement,  a  new 
offence  arises,  in  rela^on  to  which  the  Court  can  pro- 
nounce a  separate  punishment. 

The  defence  of  extenuating  circumstances  can  be  ad- 
mitted in  relation  to  the  above  penalties.    (Article  44) 

3.  The  confiscation  of  objects  known  to  be  infringed, 
and  if  necessary  of  the  instruments  or  utensils  used  for 
the  manufacture  of  such  infringed  objects. 

Article  49.  Confiscation  is  not  discretionary  with 
the  Court,  but  obligatory.  (Court  of  Cassation,  9th 
December,  1848.)  It  must  always  be  pronounced  as 
regards  the  object  infringed,  even  when  the  defendant 
is  acquitted  upon  proving  his  good  faith. 

Confiscation  can  be  ordered  not  only  in  respect  of  the 
object  seized,  but  in  respect  of  objects  simply  described. 
(Court  of  Cassation,  20th  August,  1851.) 

Confiscation  pronounced  in  cases  of  infringement  is 
not  a  penalty;  thus.  Civil  Courts  as  well  as  Trilnmaux 
Correctiannek  can  pronounce  it.  (Court  of  Cassation,  9th 
May,  1859.) 

Damages  can  be  granted  both  in  the  Civil  Courts  and 
in  the  Tribunaux  Correctionnels. 

There  are  two  sorts  of  procedure  adopted  by  the 
judges  in  relation  to  damages.  The  amount  can  be  de- 
cided forthwith,  or  it  can  be  ordered  to  be  calculated 
pursuant  to  a  statement  to  be  drawn  up  relating  to  the 
damage.  The  parties  then  come  before  the  Court  again, 
and  a  further  decision  is  rendered,  which  definitively 
fixes  the  amount  thereof. 

Damages  granted  to  a  patentee  should  represent  two 
kinds  of  prejudice  caused  to  him,  viz.,  material  and  moral 
injury. 

Material  damage  represents  aQ  profits  lost  to  the  in- 
ventor by  the  infringements.     In  calculating  the  same, 
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the  profits  realised  by  the  infringer  must  not  be  con- 
sidered alone,  as  such  profits  may  have  been  less  than 
those  which  the  real  Inventor  would  have  realised,  but 
the  profits  which  the  patentee  has  lost  through  the  frau- 
dulent sales  made  by  the  infringer,  calculated  at  the 
price  realised  by  the  patentee  for  the  same  goods  in 
the  ordinary  course  of  his  business. 

Moral  prejudice  consists  in  the  fact  that  the  rights  of 
the  patentee  have  been  contested  by  the  infringer,  and 
that  such  rights,  notwithstanding  the  gaining  of  the 
suit,  may  nevertheless  have  been  damaged. 

Again,  the  infringer,  in  order  to  sell  at  a  cheaper  rate, 
may  have  manufactured  the  goods  in  an  inferior  manner, 
and  thus  brought  discredit  upon  the  invention. 

Arrest  has  been  abolished  in  civil  cases  by  the  law  of 
the  22nd  July,  1867,  but  can  still  be  pronounced  by  the 
Tribunaux  Correctiannels  in  relation  to  damages. 

Arrest  is  pronounced  by  the  Tribunaux  Carrectionneh, 
A  Civil  Tribunal  can  also  pronounce  it  in  the  fol- 
lowing case,  viz.,  when  the  patentee  has  contented 
himself  with  requiring  the  Tribunal  Correctiannel  simply 
to  punish  the  infringer  by  fine  or  imprisonment,  and 
when  he  has  afterwards  commenced  an  action  in  the 
Civil  Tribunal  to  have  the  amount  of  damage  ascer- 
tained and  adjudged.  This  is  the  only  case  in  which  a 
Civil  Tribunal  can  sentence  to  a  term  of  imprisonment. 

The  infringer  can  be  condemned  to  pay  the  costs  of  one 
or  several  publications  and  insertions  of  the  judgment  in 
the  newspapers.  The  above  measure,  destined  to  adver- 
tise legal  decisions,  does  not  constitute  a  penalty,  but  a 
simple  reparation  for  the  prejudice  caused  to  the  patentee ; 
therefore.  Civil  Tribunals  as  well  as  Tribunaux  Correc- 
tionneb  can  pronounce  it. 

The  following  means  ai^  at  the  disposal  of  a  defendant : 

Motion  to  open  judgments  taken  by  default. 

Appeal  to  the  Courts  of  Appeal. 

Appeal  to  the  Court  of  Cassatioa 
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1st— MOTION  TO  OPEN  JUDGOIEKT  RENDERED  BY  DEFAULT. 
In  THE  CASE  OF   A  JUDGMENT  RENDERED  BY  A  ClYIL 

Tribunal  of  First  Instance — 

If  the  judgment  is  by  default  for  want  of  plea»  motion 
to  open  must  be  made  within  eight  days  of  the  notifica- 
tion of  the  judgment  to  the  at^oi^.  (Artide  157  of  the 
Code  of  Civil  Procedure.) 

If  the  judgment  is  by  default  for  non-appearance,  mo- 
tion to  open  can  be  made  at  any  time  up  to  execution. 
(Article  158  of  the  same  Code.) 

In  the  case  of  a  judgment  of  a  Civil  Court  of 
Appeal — 

The  rules  are  the  same  as  for  judgments  of  the  Tri- 
bunals of  First  Instance. 

In  the  case  of  a  Tribunal  Carrectumnel  in  First 
Instance — 

In  this  case  the  judgment  by  default  is  always  for 
non-appearance.  Motion  to  open  must  be  made  within 
five  days  from  the  notification  of  the  judgment  to  the  party 
condemned.     (Article  187,  Code  d' Instruction  Criminelk.) 

In  the  case  of  an  appeal  in  a  Proceeding  before 
THE  Tribunal  Correctiannel — 

The  rules  are  the  same  as  for  judgments  of  a  Tribunal 
Correctionnel  in  First  Instance,  as  above. 

2nd— APPEAL. 

The  appeal  suspends  the  execution  of  the  judgment 
(Civil  or  Correctionnel). 

In  the  case  of  a  Civil  Judgment — 

If  the  judgment  is  by  default,  the  appeal  must  be  taken 
when  time  for  motion  to  open  has  expired.  It  must  he 
taken  within  two  months  from  the  said  date.  (Ariidfi 
443,  Code  de  Procidure  Civile.) 

If  the  judgment  is  after  a  full  hearing,  the  appeal 
must  be  taken  within  two  months  from  the  notification 
of  the  judgment  at  the  domicile  of  the  party.  (Article 
443,  Code  de  Procedure  Civile.) 
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An  appeal  can  be  taken  at  any  stage  of  the  case  (Arti- 
cle 443,  Code  de  Procedure  Civile),  viz.,  so  long  as  the 
principal  appeal  is  not  disposed  of. 

In  THE  CASE  OF  A  JUDGMENT  OF  THE  Tribunal  Correc- 
tionnel — 

If  the  judgment  is  by  default,  the  appeal  must  be  taken 
within  ten  days  from  the  notification  of  the  judgment  to 
the  condemned  party. 

If  the  judgment  is  upon  a  full  hearing,  the  appeal  must 
be  taken  within  ten  days  from  the  date  when  such  judg- 
ment was  pronounced. 

3rd— APPEAL  TO  COURT  OF  CASSATION. 

In  THE  CASE  OF  A  CiVIL  DECISION  RENDERED  UPON  A 
FULL  HEARING — 

The  appeal  to  the  Court  of  Cassation  does  not  suspend 
the  execution  of  the  judgment  appealed  against.  The 
successful  party  in  the  Court  of  Appeal  below  can  exe- 
cute such  judgment  at  his  risk  and  peril.  The  appeal  to 
the  Court  of  Cassation  must  be  lodged  within  two  months 
from  the  notification  of  the  judgment  of  the  Court  below. 
It  is  commenced  by  petition  deposited  at  the  greffe  of 
the  Court  of  Cassation.  (Article  1,  Law  of  23rd  June, 
1862.) 

In  the  case  of  a  decision  of  the  Tribunal  Correc- 
tionnel — 

The  appeal  to  the  Court  of  Cassation  in  this  case  sus- 
pends the  execution  of  the  previous  judgment.  It  must 
be  taken  within  three  days  from  the  pronouncing  of  the 
sentence.  It  is  efiected  by  depositing  a  simple  declaration 
at  the  greffe  of  the  Court  whose  sentence  is  appealed 
against.     (Article  418,  Code  cflmtruction  Criminelle.) 

In  the  case  of  a  decision  by  default  (Civil  or  Correc- 
tionneI),iiie  period  for  depositing  the  Appeal  to  the  Court  of 
Cassation  dates  from  the  day  when  the  time  for  opening 
the  default  has  expired.  (Article  1,  Law  of  23rd  June, 
1862.) 
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CHAPTER  VI. 

SPECIAL  AND  TRANSITORY  PROVISIONS. 

Articles  50—84.  Title  VI.  of  the  Law  of  the  5th 
July,  1844,  comprises  five  Articles  containing  provisions 
relating  to  general  organisation  which  we  need  not 
examine,  because  the  text  of  the  law  is  sufficiently  dear 
and  complete. 

We  should,  however,  note  Article  51,  pursuant  to  which 
a  royal  ordonnance  regulates  the  application  of  the  above 
Law  of  1844  in  the  French  colonies. 

The  formalities  requisite  for  obtaining  patents  are  the 
same  as  in  France,  except  that  the  documents  necessaiy 
must  be  deposited  in  triplicate  instead  of  in  duplicate. 

The  procedure  in  cases  of  infringement  is  identicaL 
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TRADE  MARKS  * 

The  law  which  protects  trade  marks  is  that  of  the 
23rdof  June,  1857. 

It  may  be  mentioned  here,  however,  that  a  Law  of  29th 
November,  1873,  gives  the  trader,  in  consideration  of  the 
payment  of  a  certain  fee,  the  right  to  have  a  stamp 
affixed  by  the  State  to  his  trade  mark,  which  warrants  its 
authenticity. 


CHAPTER  I. 

§  1. — RIGHT  OF  PROPERTY  IN  TRADE  MARKS. 

The  law  does  not  exactly  define  trade  marks. 

The  apposition  of  the  mark  is  a  material  manner  of 
warranting  to  a  third  person  the  origin  of  the  goods. 

Article  1.  The  law  in  Article  1  enumerates,  with- 
out any  limit,  the  kinds  of  marks  ordinarily  used,  with- 
out thereby  excepting  any  others. 

It  considers  as  trade  marks  names  under  a  distinct 
form,  denominations,  emblems,  prints,  stamps,  seals, 
vignettes,  reliefs,  letters,  figures,  envelopes,  and  any  other 
signs  serving  to  distinguish  certain  products. 

The  trade  mark  is  made  in  the  interest  of  the  trader, 
the  manufacturer,  and  the  user,  but  it  is  not  obligatory. 
It  is  optional  according  to  the  law. 

There  are,  however,  obligatory  marks  for  certain  pro- 
ducts. They  are  so  rendered  by  the  regulations  of  public 
^ministration. 

It  is  not  necessary  for  the  mark  to  be  visible.    It  is 

*  See  the  Text  of  the  Law  in  the  Second  Part  of  the  Book. 
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sufficient  that  it  should  be  recognisable  when  laid  bare. 
(Cassation,  12th  July,  1845.) 

The  mark  need  not  be  adherent  to  the  product.  Some- 
times it  would  be  impossible  to  affix  it  on  the  product 
itself,  either  on  account  of  the  nature  of  the  article,  or 
because  of  its  size  (liquids,  cotton,  needles,  &c).  It  is 
sufficient  for  it  to  adhere  to  the  cover.  All  traders  or 
manu&cturers  can  protect  their  products  by  a  trade 
mark. 

Chemists  can  also  adopt  a  mark  for  their  products, 
although  no  remedy  can  be  the  subject  of  a  patent,  and 
be  in  this  manner  monopolised  by  any  one  person. 
(Paris,  27th  March,  1856.) 

Abticle  20.  But  all  products,  even  natural  products, 
such  as  wines  or  cattle,  can  be  made  the  object  of  a 
trade  mark. 

A  trade  mark,  if  abandoned  for  any  time,  can  be 
adopted  by  another  manufacturer,  if  he  is  certain  that 
the  former  possessor  has  really  permitted  it  to  fiJl  into 
the  public  domain. 

The  law  is  not  specific  as  to  what  signs  can  constitate 
a  trade  mark. 

There  are  no  prohibited  signs,  except  those  to  whidi 
another  trader  may  have  a  prior  right.  A  person  having 
a  right  to  a  crest  or  coat-of-arms  can  make  use  of  it  as 
a  trade  mark.  But,  in  the  same  family,  one  member 
only  can  use  it  for  the  same  kind  of  business. 

The  sign  must  not  be  confounded  with  the  mark. 

The  nature  of  every  trade  mark  is  to  be  oompoeed  of 
special  signs,  which  enable  it  to  be  distinguished  from 
any  other  mark ;  they  should  also  be  new  in  their  appli- 
cation. Novelty  is  not  impaired  by  the  fact  that  another 
trader  has  already  used  such  a  sign  in  his  trade  mark.  It 
is  sufficient  that  the  trade  mark  may  be  distiiiguisihed 
from  other  marks,  by  the  combination  of  the  different 
signs  which  constitute  it. 

A  sign  used  in  one  business  can  also  be  employed  as  a 
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trade  mark  in  another  businees  of  an  entirely  different 
nature.    Confusion  cannot  then  be  engendered. 

The  arms  of  a  town,  of  a  nation,  so  often  used  as  a 
trade  mark,  are  the  property  of  the  town  or  nation,  and 
they  may  be  prohibited  to  be  used  as  a  tetde  mark. 

A  contrary  judgment  has,  however,  been  delivered. 
(Tribunal  Cml  de  la  Seine,  30th  June,  1865.) 

In  contradistinction  to  trade  designs,  in  order  that  a 
trade  mark  become  private  property,  it  is  not  necessary 
tiiat  it  should  be  invented  by  the  person  who  uses  it. 

A  public  monument  can  be  made  the  object  of  a  trade 
mark.    (Court  of  Riom,  23rd  November,  1852.) 

The  ticket  or  envelope  may  become  a  trade  mark  by  the 
form,  colour,  and  its  special  disposition  around  the  article ; 
but  one  must  distinguish  whether  it  is  used  as  a  trade- 
mark, or  only  as  an  art  decoration. 

The  special  form  or  shape  of  the  product  camiot  con- 
stitute a  trade  mark. 

This  question,  for  a  long  time  discussed  and  even  still 
under  discussion,  has  been  determined  in  the  sense  here 
indicated  by  two  decisions  of  the  Court  of  Paris  (24th 
June,  1855,  and  23rd  March,  1870). 

The  colour  of  a  product  cannot  suffice  to  constitute  a 
trademark.  (Tribunal  Carrectiannel  of  Paris,  18th  April, 
1873.) 

According  to  the  law,  the  denomination  under  which  a 
trader  designates  a  product  can  constitute  a  trade  mark. 
From  this  point  of  view,  the  great  distinction  that  should 
never  be  lost  of  sight,  is  this:  Is  the  denomination 
given  to  a  product  by  a  trader  optional  or  necessary  ? 
When  the  designation  is  necessary,  when  the  trader  could 
not  otherwise  describe  the  product,  when  the  name  of  the 
object  would  be  given  by  the  public  in  the  absence  of  any 
denomination  given  by  the  trader,  this  designation  is 
not  considered  as  a  trade  mark.  In  this  case  there  can 
be  no  infiingement  of  mark.  Jurisprudence  and  legal 
aathorities  are  unanimous  on  this  point. 
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When  the  denomination  is  optional,  that  is  to  say,  when 
it  does  not  necessarily  designate  the  object,  and  has  cost 
the  trader  trouble  and  efforts  of  imagination,  it  consti- 
tutes a  trade  mark,  and  it  gives  the  trader  an  exdusive 
right  thereto.  Jurisprudence  and  legal  authorities  are 
unanimous  on  this  point  also. 

When  the  product,  designed  by  the  trader,  is  the 
object  of  a  patent,  can  the  name  which  describes  the 
patent  be  considered  as  the  trade  mark  ?  The  same 
distinctions  as  above  can  be  made :  K  the  denomi- 
nation is  necessary,  it  cannot  constitute  a  trade  mark, 
whether  the  product  is  patented  or  not.  But  the 
decisions  are  not  more  decided  on  this  point  than  the 
legal  authorities. 

Foreign  words  can  form  the  object  of  a  trade  mark  in 
France,  if  they  have  not  become  ordinary  and  commer- 
cial terms  or  phrases.     (Court  of  Paris,  31st  March,  1873.) 

A  trader  can  make  his  name  a  trade  mark,  if  he  writes 
it  in  a  particular  way :  as  if,  for  instance,  he  gives  it  the 
form  of  a  flourish  or  signature.  The  name  of  a  cele- 
brated man  can  be  the  object  of  a  trade  mark.  (Court 
of  Paris,  13th  November,  1861.) 

It  will  be  seen  later  on  that  the  first  person  who 
uses  such  a  name  must,  to  enable  him  to  keep  it,  make 
a  regular  deposit 

The  property  of  a  trade  mark  belongs  to  the  first 
possessor — to  the  person  who  uses  it  first;  thus,  the 
deposit,  mentioned  later  on,  does  not  necessarily  create 
the  mark ;  the  trade  mark  exists  independently  of  any 
deposit,  but  the  owner  is  enabled  thereby  to  give  a  cer- 
tain date  to  the  trade  mark,  to  establish  the  origin  of 
the  property ;  and  moreover  it  is  necessary  in  order  to 
enable  him  to  institute  proceedings  before  the  Tribunal 
Correctionnel  for  infringement. 

The  right  to  the  trade  mark  is  lost  by  non-user.  The 
law  does  not  determine  the  length  of  time  of  non* 
employment  of  a  trade  mark  to  denote  that  a  trader  is 
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presumed  to  have  abandoned  it.    It  is  a  question  of 

Retirement  from  or  stoppage  of  business  denotes  the 
loss  of  the  trade  mark.  (Court  of  Paris,  12th  January, 
1874.) 

The  trade  mark  of  a  Company  can  and  ought  to  be 
sold  with  its  business.  (Court  of  Rouen,  15th  March, 
1827.) 

A  trade  mark  can  be  transferred  gratuitously,  or  on 
certain  conditions. 

For  such  transfers,  the  parties  are  guided  by  the  pro- 
visions of  Civil  Law  in  such  case  made  and  provided. 

It  can  be  transferred  partially  or  wholly,  ie.,  the 
grantee  can  benefit  thereby  during  a  certain  period  or  on 
certain  territory.     (Court  of  Amiens,  21st  June,  1873.) 

The  sale  of  a  business,  imless  expressly  agreed  other- 
wise, entails  the  transfer  of  a  trade  mark.  (Court  of 
Paris,  13th  June,  1855 ;  Court  of  Cassation,  3rd  February, 
1855.) 


§  2. — ^DEPOSIT  OF  TRADE  MARKS. 

Article  2.  The  deposit  of  a  trade  mark  is  not  neces- 
sary in  order  to  create  the  right  of  a  trader. 

This  explains,  in  principle,  that  it  is  not  obligatory. 

As  previously  mentioned,  it  does  not  create  the  right, 
it  only  proves  it ;  thus  it  does  not  give  property,  but  only 
proves  it. 

Article  2  points  out  three  advantages : — 

1.  It  enables  the  proprietor  of  a  trade  mark  to  take 
proceedings  for  infringement  in  the  Civil  or  Correctional 
Courts  as  he  may  wish ;  on  the  contrary,  a  trader,  whose 
trade  mark  is  not  registered,  can  only  take  proceedings 
for  infringement  in  the  Civil  Court. 

2.  It  denotes  a  certain  date  of  registration. 
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3.  It  determines,  in  a  precise  manner,  the  constituent 
elements  of  the  trade  mark.  (Court  of  Paris,  4th 
February,  1869.) 

The  deposit  is  made  by  the  manufacturer,  or  by  his 
agent;  power  of  attorney  Sam  aetngsprivis  is  sufficient 

It  is  made  at  the  Clerk's  Office  {ffrefe)  of  the  Tribunal 
of  Commerce  of  the  domicile  of  the  depositor. 

In  default  of  a  Tribunal  of  Commerce,  the  de]>osit  is 
made  at  the  Clerk's  Office  of  the  Civil  Tribunal  (Decree, 
26th  July,  1858.) 

Two  copies  should  be  deposited :  one  of  these  copies 
remains  at  the  Clerk's  office,  the  other  is  forwarded  to  the 
*'  ConservaUnre  des  Arts  ei  Metiers." 

An  official  report  of  the  deposit  is  drawn  up  by  the 
Recorder,  and  then  countersigned  by  the  depositor.  A 
copy  of  this  official  report  is  forwarded  to  the  depositor. 

Article  4.  A  fee  of  1  fr.  is  charged  for  the  drawing 
up  of  the  official  report  of  the  deposit  of  each  trade 
mark,  and  for  the  cost  of  the  copy,  the  cost  of  stamp 
and  registration  not  included. 

As  in  the  case  of  patents,  the  models  deposited  and  the 
official  reports  proving  the  deposit  will  be  commxmicated 
to  the  public  gratia  As  with  patents,  the  deposit 
of  a  trade  mark  is  accepted  without  being  previously 
examined.  The  Recorder  can  only  refuse  the  deposit 
when  the  depositor  has  not  conformed  to  the  decree  of 
26th  July,  1858:  thus,  for  example,  if  the  depositor 
had  not  kept  to  the  dimensions  demanded  by  the 
decree.  The  two  copies  of  the  trade  mark  should  have 
the  form  of  a  square  of  18  centimetres  per  side,  and 
the  mark  should  be  in  the  middle. 

If  the  mark  is  hollowed  or  embossed  on  the  products 
that  it  designates^  or  if  the  deposited  copy  is  only  a 
reduction,  or  if  the  mark  represents  certain  other 
peculiarities  which  could  not  figure  on  the  drawing;  the 
depositor  should  refer  to  them  in  the  two  copie& 

The  Law  of  26th  November,  1873  is  analysed  briefly  in 
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a  final  supplement.  By  its  provisions,  the  proprietor  of  a 
deposited  mark  can,  in  consideration  of  the  payment  of  a 
proportional  fee,  have  a  stamp  affixed  by  the  State  on  his 
trade  mark,  and  thus  have  its  authenticity  affirmed  by 
the  State. 

Article  3.  The  deposit  is  only  valid  for  fifteen  years. 
But  it  can  be  renewed  for  the  same  number  of  years. 

The  fact  of  renewal  shoidd  be  mentioned  on  the  models 
and  on  the  official  report  of  the  deposit,  so  that  the 
public  should  know  that  such  mark,  though  more  than 
fifteen  years  old,  has  not  become  public  property  for  that 
reason  only. 

The  non-renewal  of  a  mark  does  not  make  it  become, 
for  that  reason,  public  property ;  but  the  proprietor  of  a 
non-renewed  mark  wiU  be  like  the  proprietor  of  a  mark 
which  has  never  been  deposited.  He  could  not  proceed 
in  a  tribunal  carrectiannel,  but  only  in  a  civil  one. 
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CHAPTER  IL 

Provisions  bespecting  foreigners. 

Article  5.  The  Law  of  1857  distinguishes  foreigneia 
into  two  classes :  persons  who  possess  houses  of  business 
in  France,  and  persons  who  do  not. 

The  first  are  given  all  the  privileges  of  Frenchmen  if 
they  fulfil  the  formalities  required  by  law. 

The  second  are  only  protected  by  the  law,  if  the  coun- 
tries where  the  business  is  situated  grant  reciprocal  privi- 
leges of  law  to  French  trade  marks. 

Article  6.  If  the  latter  desire  to  avail  themselves 
of  this  reciprocity,  they  must  deposit  their  trade  marks 
at  the  Record  Office  of  the  Tribunal  de  Commerce  de  la 
Seine  (as  they  are  not  domiciled  in  France). 

The  Treaty  of  Commerce,  concluded  between  England 
and  France,  23rd  January,  1860,  and  promulgated  by  the 
decree  of  10th  March,  1860,  precisely  stipulated  this 
reciprocity  concerning  trade  marks. 

France  also  has  a  Treaty  with  the  United  States  of 
America  (April  10th,  1869)  to  the  same  effect. 

In  this  second  class  of  foreigners,  the  law  places 
Frenchmen  whose  houses  of  business  are  situated  in  other 
countries,  and  only  protects  the  trade  marks  of  these 
establishments  if  the  country  where  they  are  situated 
grants  the  same  privileges  to  French  marks. 

For  a  foreigner  to  enjoy  the  privileges  of  the  Law  of 
1857,  he  must  own  a  bond  fide  establishment.  A  simple 
domicile  is  not  sufficient. 

When  a  diplomatic  treaty  has  stipulated  reciprocity 
for  the  guaranty  of  trade  marks  between  two  countries, 


Digitized  by 


Google 


PROVISIONS   RESPECTING    FOREIGNERS.  509 

the  deposit  made  by  a  foreigner  before  such  treaty  is  of 
no  effect. 

A  foreigner  could  not  take  proceedings  in  France  by 
virtue  of  such  deposit,  and  to  be  able  to  do  so  he  would 
have  to  renew  the  said  deposit.  {Tribunal  Correctionnel 
de  Paris,  13th  August,  1875.) 

Since  the  Law  of  26th  November,  1873  (Article  9), 
it  is  not  necessary  that  there  should  be  a  diplomatic 
treaty  between  France  and  another  country  for  a  person 
belonging  to  that  country  to  have  his  trade  mark  pro- 
tected in  France. 

Failing  any  special  diplomatic  treaty,  it  suiSices  hence- 
forth that  the  foreign  law  should  assure  to  Frenchmen 
the  same  guarantees. 
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CHAPTER  IIL 
Offences  punishable  bt  law  concebnino  teads 

MARKS. 


§  1.— THE  LAW  FORESEES  AND  PUNISHES  :— 

1.  The  counterfeiting  of  a  trade  mark ; 

2.  The  use  of  a  trade  mark  which  is  counterfeited ; 

8.  The  sale  or  putting  up  for  sale  of  one  or  more  pro- 
ducts stamped  with  a  counterfeited  mark ; 

4.  The  fraudulent  affixing  of  a  trade  mark  belonging 
to  another  party. 

5.  The  sale  or  putting  up  for  sale  of  one  or  more 
objects  fraudulently  stamped  with  the  said  mark ; 

6.  The  fraudulent  imitation  of  a  trade  mark  so  as  to 
deceive  the  buyer ; 

7.  The  use  of  a  trade  mark  fraudulently  imitated ; 

8.  The  S€de  or  putting  up  for  sale  of  one  or  more 
products  stamped  with  the  said  fraudulently  imitated 
trade  mark ; 

9.  The  use  of  a  trade  mark  stamped  with  signs  so  as 
to  deceive  the  buyer  as  to  the  nature  of  the  product; 

10.  The  sfide  or  putting  up  for  sale  of  one  or  m<»e 
objects  stamped  with  the  said  mark ; 

11.  The  non-stamping  of  a  mark  when  it  is  obligatory; 

12.  The  s€de  or  putting  up  for  sale  of  one  or  more 
products  not  stamped  with  the  mark  when  it  is  obli- 
gatory; 

13.  Violation  of  the  decrees  issued  for  the  execution  of 
Article  1  of  the  present  law ;  viz.,  decrees  which  declare 
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certain  marks  which  they  designate  to  be  obligatory  for 
certain  products ; 

14.  The  introduction  into  France  of  foreign  products 
stamped  with  either  the  trade  mark  or  name  of  a  manu- 
facturer residing  in  France,  or  the  indication  of  the  name 
or  place  of  a  French  factory ; 

15.  The  receiving  of  one  or  more  objects  stamped  with 
any  fraudulent  mark  of  any  kind,  whether  fraudulently 
infringed,  or  fraudulently  imitated,  or  fraudulently  an- 
nexed ;  as  also  the  receiving  of  an  object  not  stamped 
with  a  mark  which  has  been  declared  obligatory. 
(Tribunal  of  Bheims,  23rd  May,  1863.) 

SEPARATE  EXAMINATION  OF  EACH  OF  THESE 
OFFENCES. 

Article  7. — CouNTERFEiriNa  of  a  trade  mark. 
Counterfeiting  is  understood  by  the  law  here  to  mean, 
complete  material  reproduction.  If  the  reproduction  is 
incorrect,  or  if  it  is  partial,  it  gives  rise  to  a  different 
offence,  that  of  fraudulent  imitation. 

For  such  offence  the  penalty  is  a  fine  of  50  f .  to  3,000  f ., 
and  imprisonment  from  three  months  to  three  years,  or 
any  one  of  these  sentences. 

This  offence  is  punished,  though  there  appears  to  be  no 
fraudulent  intent.  This  results  from  the  terms  of  the  law 
itself,  for  Article  7  does  not  demand  (like  Article  8,  and 
even  Article  7  itself  in  paragraphs  2  and  3)  that  the  act 
should  have  been  done  knowingly  or  fraudulently ;  thus, 
the  good  intention  of  the  defendant  cannot,  even  for  the 
first  offence,  serve  him  as  excuse  for  his  acquittal,  as  this 
would  lead  to  too  much  difficulty  in  conviction. 

Use  of  a  counterfeitei)  trade  mark. — The  simple 
fact  of  use  is  punished. 

It  is  not  necessary  that  there  should  have  been  a  sale  ; 
indeed,  the  sale  of  an  object  stamped  with  a  mark 
constitutes  a  different  offence. 
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The  law  punishes  equally  the  person  who  orders  the 
fabrication,  and  the  person  who  executes  it.  In  this  case, 
the  workman  who  executes  the  order  is  the  princip&l 
author  of  the  offence,  and  the  trader  by  whose  commaDds 
he  has  worked  is  only  the  accomplice.  (Court  of  Lyons, 
27th  November,  1861.) 

The  penalty  for  this  offence  is  the  same  as  for  the 
preceding  one. 

This  offence  is  also  punishable,  and  independent  of  any 
fraudulent  intention.  The  motive  is  the  same  as  in  the 
preceding  case. 

The  SALE  OB  the  PurnNa  up  for  sale  of  objects 

STAMPED    WITH     THE    COUNTERFEITED     TRADE     MARK.— 

Same  penalty  as  for  the  preceding  offence. 

But  here,  the  expression  '  knowingly '  inserted  in  the 
law  renders  the  delinquent  punishable  only  if  he  has 
guilty  knowledge.     (Paris,  30th  December,  1860.) 

Fraudulent  affixing  by  a  trader  on  his  products 
of  a  trade  mark  belonging  to  another  person.— 
Same  penalty  as  for  the  preceding  offence.  Fine  of  50f. 
to  3,000  £  and  imprisonment  of  three  months  to  three 
years,  or  one  of  these  penalties  only. 

Thus,  the  trader  who  aflixes  another  person's  trade 
mark  on  his  products  is  punishable,  and  so  also  is  tiie 
trader  who  puts  his  products  in  boxes,  sacks,  bags,  bottles, 
etc.,  of  another  trader.  (Court  of  Caen,  13th  March,  1867 ; 
Court  of  Cassation,  1st  August,  1867.) 

The  expression  '  fraudulent '  used  in  this  case  by  the 
law,  proves  that  for  this  offence  the  excuse  of  innocent 
intention  is  admitted. 

Sale  or  putting  up  for  sale  of  one  or  more  objects 
stamped  with  a  trade  mark  belonging  to  another 
PERSON. — Same  penalty  as  for  the  preceding  offence,  the 
plea  of  innocent  intent  being  admitted,  for  the  manu- 
facturer who  affixes  the  trade  mark  belonging  to  another 
person  is  naturally  in  the  same  positicm  as  the  person  who 
sells  the  products  so  stamped  with  the  said  mark. 
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Article  a — ^Fraudulent  imitation  of  a  mark  of  a 

NATURE  TO  DECEIVE  THE  PURCHASER. — ^The  terms  of  the 

Law  of  1867  point  out  that  this  offence  is  only  punishable 
when  the  following  three  conditions  are  united : — 

1.  Imitation  of  any  other  person's  trade  mark ; 

2.  K  the  imitation  be  fraudulent ; 

3.  If  it  be  of  a  nature  to  deceive  the  purchaser. 

If  these  three  conditions  are  not  united,  there  is  no 
offence;  there  would  be  a  quasi  offence,  which  would 
come  within  the  jurisdiction  of  the  Civil  Tribunal  only. 

The  Court  should  examine  the  whole  rather  than  the 
details  of  the  trade  mark,  for  it  is  the  whole  which  strikes 
the  public  and  leads  it  into  error. 

But  it  is  not  necessary  that  the  confusion  be  unavoid- 
able to  constitute  an  offence  :  it  suffices  that  it  be 
possible. 

Therefore,  the  trader  who  puts  on  his  products  another 

person's  trade  mark,  but  with  the  words, "  make  of ; 

system ;  process  of. ,"  is  as  guilty  as  the  person 

who  uses  the  trade  mark  without  such  words.  (Court  of 
Cassation,  24th  December,  1855 ;  Tribunal  Correctionnel  de 
Paris,  27th  January,  1869 ;  Paris,  Tribunal  de  Commerce, 
12th  November,  1873,  confirmed  by  decree  of  the  Cour 
de  Paris,  6th  February,  1874.) 

The  penalty  for  this  offence  is  a  fine  of  from  50  f.  to 
2,000  £  and  imprisonment  from  one  month  to  one  year, 
or  one  of  these  penalties  only. 

Use  of  a  trade  mark  fraudulently  imitated. — 
Same  penalty  as  for  the  preceding  offence.  The  plea  of 
bona  fides  being  allowed  for  the  offence  of  imitation  of 
a  trade  mark,  it  is,  d  fortiori,  admitted  for  the  offence  of 
mere  user.  It  is  the  simple  feict  of  use,  apart  from  the 
sale,  that  the  law  punishes  here. 

Sale,  or  putting  up  for  sale,  of  products  stamped 

WITH  A  MARK   FRAUDULENTLY  IMITATED. — Same  penalty 

as  for  the  preceding  offence. 

L  L 
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For  the  reason  indicated  in  the  preceding  offence^  Hie 
excuse  of  bona  fides  is  equally  admitted. 
Use  of  a  trade  mark  bearikq  signs  calculated  to 

MISLEAD    THE    PURCHASER  AS  TO   THE    NATURE    OF    THB 

PRODUCT. — ^It  is  to  be  noted  that  this  offencei^  which  is, 
properly  speaking,  an  imposition  as  to  the  nature  of  the 
product,  is  ordinarily  connected  with  one  of  the  trade- 
mark offences  that  have  just  been  examined.  For  it  is 
with  a  view  to  mislead  the  purchaser  as  to  the  nature 
of  the  product  that  the  dishonest  trader  prefers  to  make 
use  of  a  well  known  and  celebrated  trade  mark  of  a 
brother  tradesman  than  to  use  symbols  that  have  ac- 
quired no  value  in  the  eyes  of  the  public.  The  penalty 
is  the  same  as  for  the  preceding  offence  (fine  of  from  50 
francs  to  2,000  francs,  and  imprisonment  from  one  month 
to  one  year,  or  one  of  the  two  penalties  only). 

Good  faith  is  an  excuse  which  is  admitted  as  a  bar  to 
prosecution  for  this  offence. 

Sale  or  putting  up  for  sale  of  objects  stakped 
with  a  trade  hare  bearing  harks  of  a  katube  to 
hislead  the  PURCHASER. — Same  penalty  as  for  the 
preceding  offence.  Good  £aith  may,  d/ortiari,  be  pleaded 
in  defence. 

Article  9.  Non-application  of  a  hark  dbclabsd 
OBLIGATORY. — Marks  are  not  generally  obligatory  in 
France ;  however  decrees  can  impose  their  use  fiur  certain 
products  which  they  may  determine  (articleB  in  gold 
or  silver,  poisons,  etc.,  etc).  The  penalty  is  a  fine  of  from 
50  francs  to  1,000  francs,  and  an  imprisonment  of  from 
fifteen  days  to  six  months,  or  one  of  the  two  penaliieB  only. 

The  Tribunal  will  also  order  that  the  obligatory  uoaak 
be  affixed. 

Article  15.  And  if,  within  the  five  preceding  yean^ 
the  defendant  has  undergone  a  sentence  for  the  same 
offence,  the  Tribunal  can  confiscate  the  article  unmaKkel 

This  offence  is  very  different  to  the  preceding  ones. 
The  preceding  offences  raise  the  presumption  that  the 
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persons  who  commit  them  have  the  intention  of  fraudu- 
lently competing  with  their  brother  tradesmen;    the 
latter  only  accuses  the  delinquent  of  having  failed  to 
comply  with  the  terms  of  a  special  ordinance  thereupon. 
Sale  oe  PUTrma  up  for  sale  of  products  not 

STAMPED    WITH    THE  OBLIGATORT  TRADE    MARK. — Same 

penalty  as  for  the  preceding  offence.  Same  necessity 
for  the  Tribunal  to  order  the  affixing  of  the  obligatory 
mark,  and  also  the  same  authority  to  pronounce  the  con- 
fiscation of  the  products,  if,  within  the  five  preceding 
years,  the  defendant  has  been  condemned  for  the  same 
offence. 

Same  remark  as  to  the  nature  of  this  offence  as  for 
the  preceding  one. 

Failure  to  comply  with  the  provisions  of  the 
decrees  declaring  a  mark  obligatory  for  certain 
SPECIFIED  PRODUCTS. — Same  penalty  as  for  the  pre- 
ceding offence.  Same  remark  as  to  the  nature  of  the 
offence. 

Article  19.  Introduction  into  France  op  Foreign 
products  fraudulently  bearing  either  the  mark 

OB      THE     NAME     OF'    A     MANUFACTURER     RESIDING     IN 

France,  or  the  indication  of  the  name  or  place 
OF  A  French  factory. 

The  aim  of  this  provision  is  evident:  The  law 
wishes  to  protect  traders  established  in  France  against 
firaudulent  importations.  Thus,  all  traders  established 
in  France,  whether  Frenchmen  or  foreigners,  are  pro- 
tected by  Article  19 ;  it  is  sufficient  in  this  case  for  a 
foreigner  to  set  up  in  business  in  France  to  have  the 
same  protection  as  a  French  subject. 

The  conclusion  to  be  drawn  is  that  no  offence  exists 
if  it  is  with  the  consent  of  the  trader  established  in 
France  that  the  goods  imported  are  stamped  with  his 
mark. 

All  goods  imported  into  France  under  the  conditions 
provided  by  Article  19  can  be  seized. 

ll2 
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They  can  be  seized  whether  found  in  France  as  a 
permanent  possession,  or  if  only  in  transit,  or  in  (Updt. 
The  seizure  can  be  made  by  three  persons :  the  Custom- 
house officer,  the  Ministire  public^  and  the  injured  trader. 

The  practice  can  be  suppressed  even  when  the 
foreigner  who  imports  the  goods  joins  to  the  fraudulent 
mark  the  true  indication  of  foreign  origin.  (Court  of 
Rouen,  23rd  October,  1863.) 

It  will  be  seen  further  on,  that  when  a  trader  has 
effected  a  seizure  to  prove  the  infringement  of  his  mark, 
he  must  summon  the  infringer  within  a  fortnight  from 
the  seizure.  In  the  case  of  the  special  offence  here 
cited,  the  delay  within  which  the  action  should  he  com- 
menced is  two  months  from  the  date  of  the  seizure. 

It  will  also  be  seen  later  on  (Article  14)  that  the  Court 
can  order  the  confiscation  of  products  covered  by  the  in- 
fringed mark,  that  it  can  order  that  the  confiscated 
goods  should  be  handed  over  to  the  proprietor  of  the 
trade  mark,  and  always  orders  the  destruction  of  in- 
fringed marks,  of  trade  marks  fraudulently  afiixed  to  a 
product  for  which  they  were  not  made,  and  of  marks 
fraudulently  imitated. 

These  provisions  of  Article  14  are  equally  applicable 
to  goods  seized  by  virtue  of  Article  19,  now  under  exa- 
mination. 

APPENDIX. 

GENERAL  PROVISIONS  RESPECTING    DIFFERENT  PENALTIES 
PRONOUNCED  BY   THE  LAW  CONCERNING  TRADE  MARKS. 

Article  10.  The  penalties  established  by  the  law  of 
1857  cannot  be  cumulated.  The  heaviest  penalty  alone 
can  be  pronoimced  for  all  cases  preceding  the  first  prose- 
cution. 

Article  11.  In  case  of  a  second  offence,  the  penalties 
indicated  in  Articles  7,  8,  and  9,  above  examined,  can  he 
doubled. 
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It  is  considered  a  case  of  second  offence,  if,  within  the 
five  preceding  years,  the  defendant  has  been  punished 
for  one  of  the  offences  punished  by  the  Law  of  1857. 

Article  12.  The  judge  is  able  to  make  use  of  Article 
463  of  the  Penal  Code,  ie.,  to  admit  of  extenuating  cir- 
cumstances. 


§  2. — ^MEANS  OF  SUPPRESSION  OTHER  THAN  BY  FINES  OR 
IMPRISONMENT. 

It  has  been  seen  that  the  penalties  pronounced  by 
law  in  respect  to  trade  marks  are  of  two  sorts — ^imprison- 
meht  and  fines. 

Article  13.  But  the  judge  can  also  make  use  of 
other  means  of  suppression,  viz.: — 

1.  Article  13  permits  the  Tribunal  to  deprive  the 
defendants  of  the  right  of  taking  part  in  the  elections  of 
the  Courts  and  of  the  Chambers  of  Commerce,  of  the 
considting  chambers  of  art  and  manufacture,  and  of  the 
council  of  prud'hommes ;  and  this  during  a  term  not 
exceeding  ten  years. 

2.  The  Court  can  order  the  publication  of  the  sentence 
in  such  places  as  it  may  name,  as  well  as  its  insertion 
wholly  or  partially  in  the  papers  that  it  may  designate, 
the  whole  at  the  expense  of  the  condemned  party. 

Article  14.  The  Tribunal  can  pronounce  the  confis- 
cation of  the  products  whose  mark  comes  within  the 
terms  of  Articles  7  and  8  already  examined  (infringed 
mark — mark  fraudulently  imitated ;  mark  fraudulently 
aflixed  on  products  which  do  not  belong  to  its  proprietor ; 
marks  containing  indications  likely  to  mislead  the  pur- 
chaser as  to  the  nature  of  the  product).  It  can  also  order 
the  confiscation  of  the  instruments  and  articles  specially 
used  to  commit  the  ofience. 

This  confiscation  can  be  pronounced,  let  it  be  noted, 
even  in  the  case  of  acquittal     An  acquittal  will  thus 
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allow  the  person  acquitted  to  call  to  acootmt  the  manu- 
fSEUSturer  who  had  delivered  to  him  the  in&inged  goods  or 
the  objects  stamped  with  these  marks,  and  to  obtain  an 
indemnity  from  him. 

Respecting  marks,  the  confiscation  is  onl7di8cretionar7 
with  the  judge ;  it  is,  on  the  contrary,  obligatory  in  the 
case  of  patents.  This  difference  is  explained  easily.  In 
order  to  be  efficacious  it  is  necessary  that  the  confiscation 
apply  not  only  to  the  trade  mark,  but  also  to  the  product 
upon  which  it  is  impressed.  The  effect  of  confiscation 
would  therefore  often  be  to  confiscate  products  of  con- 
siderable value. 

The  Tribunal  always  orders  the  destruction,  even  in 
cases  of  acquittal,  of  marks  recognised  as  contrary  to  the 
provisions  of  Articles  7  and  8,  already  examined. 

The  destruction  is  compulsory;  the  Tribunal  is  obliged 
to  order  it 

And  lastly,  the  Tribunal  must  always  order  the  appo- 
sition of  the  mark  in  the  cases  where,  being  obligatoiy, 
it  has  not  been  affixed  by  the  defendant  (This  has 
already  been  seen  in  Article  9.) 

Civil  reparations  granted  to  the  plaintiff  rt 

TEE  TRIRUNAL. 

A  defendant  in  a  civil  action  for  counterfeiting  or 
fraudulent  imitation  will,  if  judgment  be  rendered 
against  him,  be  required  to  pay  damages  to  the  plaiatifi[ 

The  amount  of  damages  is  fixed  at  the  lime  of  the 
judgment,  or  shoidd  be  set  forth  in  a  statement 

Concerning  this  point,  all  particulars  are  to  be  found 
in  the  chapter  on  patents. 

Besides  damages,  the  Court,  should  it  think  fit^  can 
order  the  delivery  of  the  confiscated  articles  to  the 
plaintifil 

The  plaintiff  will  also  be  reimbursed  for  the  cost 
of  publishing  the  judgment,  and  inserting  the  same, 
whether  in  whole  or  in  part,  in  the  journals  designated 
by  the  Court    (Article  13,  par.  2.) 
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CHAPTER  IV. 

§  1. — JUBISDICnON  OF  THE  BESFECnVE  COURTS  ON  THE 

subject  of  trade  hark& 

1.  Infringement  of  the  law  of  1857  committed 
ABROAD. — ^If  one  of  the  preceding  offences  is  committed 
abroad,  these  are  the  prevailing  distinctions :  If  the  de- 
fendant is  French,  he  can  be  tried  by  the  French  Court^ 
on  condition  that  the  law  of  the  country  where  he  is 
found  punishes  the  act  that  he  has  committed. 

It  is  a  simple  application  of  the  general  principles  of 
law  respecting  penal  affairs. 

In  case  the  defendant  is  a  foreigner,  he  cannot  be  tried 
by  the  French  Courts.  He  can  only  be  tried  by  the 
Courts  of  his  country.  But,  evidentiy,  if  this  foreigner 
imports  into  France,  or  participates  in  the  importation 
into  France  of  fraudulent  goods,  he  comes  within  the 
jurisdiction  of  the  French  Ciourts.  (Tribunal  d^JSpemay, 
30th  April,  1872.) 

2.  Infringements  of  the  law  of  1857  committed 
IN  FRANCE. — If  one  of  the  offences  punished  by  the  Law 
of  1857  has  been  committed  in  France,  there  is  no  doubt; 
and  the  defendant,  whether  a  foreigner  or  a  Frenchman, 
is  subject  to  the  jurisdiction  of  the  French  Courts. 

The  plaintiff  has  the  option  of  proceeding  in  the  Civil 
Courts  or  the  Tribunal  Correctionnel,  according  to  the 
circumstanceB  of  the  casa 

Bespecting  trade  marks,  as  also  patents,  the  suit  for 
infringement  should  be  brought  by  the  proprietor  of  the 
markior  the  ministire  pubUe.  But  the  difference  between 
trade  marks  and  patents  is  that  in  the  former  case  the 


Digitized  by 


Google 


520  TRADE  MARKS,  LAW  OF  23rD  JT7K£,1857  (OOMMSMTART). 

ministire  public  can  act  ex  propria  motu,  and  is  not  forced 
to  wait  for  a  complaint  on  the  part  of  the  infringed 
party.  This  difference  is  justified  by  the  fact  that  patents 
are  not  so  numerous  as  trade  marks,  and  the  objects  of 
daily  consumption  being  much  more  the  object  of  a  trade 
mark  than  of  a  patent,  the  public  is  more  interested  in  the 
question  of  trade  marks  than  in  that  of  patents. 


§  2. — Seizure  or  preliminary  description  of  in- 
fringed MARKS. 

Article  17, 1.  The  plaintiff  can  prove  his  case  by 
every  kind  of  legitimate  evidence ;  but,  as  in  the  case  of 
patents,  he  can  have  recourse  to  seizure,  and  obtain  a 
statement  of  articles  seized,  or  he  can  content  himself 
by  describing  the  articles  complained  of,  but  the  system 
of  seizure  leads  to  less  disputable  evidence. 

The  proprietor  of  a  mark,  therefore,  can  take  by  means 
of  a  huissier,  a  detailed  description  with  or  without  seizure 
of  the  products  that  he  contends  are  marked  to  his 
prejudice. 

This  seizure  or  description  is  made  or  taken  by 
order  of  the  President  of  the  Civil  Tribunal  of  First 
Instance,  or  the  Justice  of  Peace  of  the  Canton  (in 
default  of  Tribunal),  of  the  place  where  the  products  to 
be  described  or  seized  are  found. 

Not  only  the  objects  stamped  with  the  infringed  mark 
can  be  seized,  but  also  the  tools  used  for  the  infringe- 
ment.    (Paris,  28th  June,  1860.) 

To  obtain  this  order,  the  plaintiff  makes  his  petition  by 
means  of  an  avou^.  The  official  report,  proving  that  his 
mark  has  a  right  to  the  protection  of  the  law,  must  be 
joined  to  the  petition  to  prove  registration. 

As  in  the  case  of  patents,  the  order  should  designate,  if 
necessary,  an  expert  to  assist  the  huissier  in  his  des< 
cription. 

The  Law  of  the  26th  November,  1873,  that  is  briefly 
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analysed  in  a  final  supplement,  mentions  that  French 
consuls  abroad  are  qualified  to  draw  up  official  reports  of 
the  description  of  trade  markB^  and  to  convey  them  to 
the  proper  authorities. 

Before  authorising  the  seizure,  the  judge  can  demand 
that  the  plaintiff  deposit  security  in  money. 

This  precaution  is  taken  to  [stop  litigious  prosecutors, 
and  to  assure  the  defendant  in  case  of  acquittal  a  certain 
amount  on  which  he  can  claim  the  damages  to  which  he 
woidd  have  a  right  in  case  of  an  unjust  prosecution. 

In  the  case  of  trade  marks,  the  judge  is  not  obliged  to 
impose  security  on  a  foreign  prosecutor;  he  is  firee  either 
to  do  so  or  not.  The  judge  cannot  issue  a  general  order, 
i.e.,  an  order  aUowing  the  plaintiff  to  seize  in  such  places, 
and  at  the  dwellings  of  such  traders,  as  he  may  please. 
(Court  of  Paris,  December  21st,  1871.) 

Moreover,  the  order  of  the  President  in  case  of  trade 
marks,  as  also  patents,  can  be  appealed  against.  This 
appeal  must  be  before  the  judge  of  re/Ms. 

A  copy  of  the  order  is  left  with  the  holders  of  the  articles 
designated  or  seized,  and,  when  security  is  ordered,  a  copy 
of  the  document  proving  the  deposit  of  the  security. 

This  measure  is  prescribed  by  law,  and  a  failure  to 
comply  therewith  renders  the  proceedings  void,  and  the 
huissier  liable  to  be  mulcted  in  damages. 

The  copy  is  left  with  the  infringers  with  a  view  to 
allow  them  to  appeal  against  the  order  of  the  president. 

Article  18.  The  summons  in  such  case  should  be  de- 
livered within  a  fortnight  of  the  seizure. 

There  may  be  added  to  this  period  one  day  for  every 
6  myrian^tres  of  distance  between  the  place  where  the 
objects  seized  or  described  are  found,  and  the  domicile  of 
the  person  against  whom  the  action  is  brought. 

K  the  summons  is  not  served  within  this  period  the 
description  or  the  seizure  is  rendered  void:  and  this  without 
prejudice  to  damages  which  could  be  claimed  if  necessary. 

Thus,  when  the  time  has  been  allowed  to  elapse,  the 
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law  does  not  render  the  writ  served  on  the  defendaDts 
void,  but  orders  the  official  report  of  the  seizare.  It  is 
the  same  for  patents,  when  the  writ  has  not  been  served 
within  the  legal  time  after  the  seizure ;  and  it  is  to  be 
remarked  that  this  rendering  void  of  the  seizure  does 
not  annul  the  prooeedings,  and  only  has  one  effect^ 
viz.,  to  take  away  fix>m  the  plaintiff  tiie  means  of  proof 
which  result  from  the  official  report  of  the  hmmr, 
and  which  are,  as  a  rule,  exceedingly  valuable. 

Besides,  everything  concerning  seizures,  and  sU  in- 
formation reqidred  will  be  found  in  the  chapt^  on 
Patents;  but  there  are  two  great  differences  between 
trade  marks  and  patents  oonceming  the  petition  and  the 
summons* 

Ist  The  petition  relating  to  trade  marks  can  be  pre- 
sented to  the  President  of  the  Givil  Court  or  to  the 
Justice  of  the  Peace ;  and,  in  the  case  of  patents  can 
only  be  presented  to  the  President  of  the  Civil  Court 

2nd.  The  summons  relating  to  trade  marks  should  be 
served  within  a  fortnight  of  the  seizure,  on  penalty  of  be- 
coming void ;  and  reflecting  patents,  it  should  be  served 
within  a  week. 

These  differences  should  be  noted,  as  they  frequently 
cause  mistakes. 

Abticle  16.  The  plaintiff  can  bring  his  action  dther 
in  Civil  Courts  or  in  the  Tribunal  CorreetionneL  He  can 
never  proceed  in  the  Tribunal  of  Commerce;  unless^ how- 
ever, the  trade  mark  be  one  of  the  elements  of  an  action 
for  fraudulent  competition  (coneurrence  (Uloffok)  tiie^j 
brought  in  the  Tribunal  of  Commerce  (which  is,  respect- 
ing fraudulent  competition,  as  competent  as  the  IVAmmI 
Cml).  The  Tribunal  of  Commerce  would  be  evidently, 
in  this  exceptional  case,  indisputably  vested  with  jurist 
diction  concerning  trade  marks.  (Court  of  Paris,  20th 
Feb.,  1862.) 

The  choice  of  these  two  means  is  a  matter  of  personal 
convenience.    The  Civil  Tribunal  leads  to  a  sohition 
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more  slowly,  but  the  Tribunal  CarrecHannel  opens,  by  the 
excuse  of  ''good  fidtii"  that  may  be  pleaded  by  the 
defendant,  an  easy  means  of  aoqtnttal  for  the  latter. 

When  the  plaLntiff  has  chosen  the  civil  action,  the 
matter  is  judged  by  the  special  procedure,  more  rapid, 
called  summary  proceedings. 

When  the  plaintiff  chooses  to  take  proceedings  before 
a  Tribunal  Correctiotmel,  the  Tribunal  shall  decide  all 
questions  relating  to  property  in  the  mark  which  the 
defendant  may  raise.  This  may  appear  strange  at  first, 
as  the  question  of  property  of  a  trade  mark  is  purely 
civil,  and  should  be  therefore  confined  to  the  juris- 
diction of  the  Civil  Courts. 

The  real  principle,  however,  that  decides  the  question 
is,  that  the  Court  which  has  acquired  jurisdiction  of  the 
plaintiff's  case  has  jurisdiction  also  to  determine  all 
matters  that  may  be  raised  in  defence  thereto. 

The  law  foresees  the  case  in  which  the  defendant 
defends  himself  by  attacking  the  property  of  the  trade 
mark;  and  moreover,  the  defendant  may  find  in  the 
flpedal  points  of  the  case  other  modes  of  defence,  such 
as  the  sale  of  the  business,  cession  of  the  trademark,  etc. 
The  defendant  cannot  plead  that  the  mark  of  the  plaintiff 
has  been  infringed  for  a  long  time,  with  the  knowledge  of 
the  latter,  and  that  he  has  never  protested;  as  the 
toleration  of  the  proprietor  of  a  trade  mark,  long  though 
it  may  be,  does  not  make  the  mark  become  public  pro- 
perty.    (Court  of  Paris,  19th  May,  1870.) 

But,  for  the  calculation  of  damages  due  to  the  plaintiff, 
the  judges  should  appreciate  the  length  of  time  that 
the  plaintiff  kept  quiet.  (Court  of  Paris,  24th  August, 
1867.) 

The  defendant  cannot  substitute  as  defendant  his 
guarantee,  or  the  person  who,  after  him,  should  take 
bis  place  in  the  action,  and  indemnify  him  for  the 
judgment  that  may  be  rendered,  for  there  is  no  recourse 
to  guarantee  in  penal  matters. 
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But  the  defendant  can  put  in  the  defence  of  limitatioiii 
if  the  space  of  three  years  has  elapsed  since  the  spedal 
offence  for  which  he  is  prosecuted  and  the  tune  of  the 
prosecution*  Let  it  be  stated  that  when  the  prosecutioa 
is  in  relation  to  several  offences  (such  as  fiiuudulent  imi- 
tation of  a  trade  mark,  and  sale  of  an  object  stamped 
with  a  fraudulently  imitated  trade  mark),  it  may  be  that 
the  first  offence  is  barred  by  the  statute  and  the  second 
is  not.  Everything  depends  on  the  dates  on  which  the 
different  offences  have  been  proved. 

The  different  legal  courses  open  to  the  defendant  after 
judgment,  viz.,  motion  to  open  when  taken  by  de&ulti 
appeal  to  the  Court  of  Appeal,  and  appeal  to  the  Court 
of  Cassation  have  been  examined  in  the  chapter  on 
patents,  and  on  reference  they  will  be  found  in  detail 


SUPPLEMENT. 

A  recent  law,  of  the  26th  November,  1873,  gives  a 
means  to  traders  to  have  the  authenticity  of  th^ 
marks  acknowledged  by  the  State. 

To  do  this,  every  proprietor  of  a  mark  roistered 
according  to  the  Law  of  1857  can  be  allowed,  on  his 
written  demand,  to  have  affixed  by  the  State,  either  on 
tickets,  bands,  or  envelopes,  or  on  metal  tickets  or  plates 
-bearing  the  mark,  to  prove  the  authenticity  of  his  mark, 
a  special  stamp  or  sign. 

The  other  provisions  of  the  law  are  either  fiscal  pro- 
visions indicating  the  sum  that  the  trader  should  pay  to 
the  State  (from  one  centime  to  one  franc  for  each  mark- 
ing of  the  stamp),  or  penal  provisions  against  the  peiBon 
who  infringes  these  State  stamps.     (Article  6.) 

We  give  an  extract  of  such  parts  only  as  are  of  genenl 
interest,  the  same  having  been  already  enumerated  on 
examination  of  the  Law  of  1857  (vide  Article  6  [Nota], 
and  Article  17,  No.  1.) 
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1.  The  French  consuls  abroad  are  qualified,  by  virtue 
of  the  Law  of  1873,  to  draw  up  abroad  official  reports  of 
the  usurpation  of  marks,  and  to  convey  them  to  the 
proper  authoritiea 

2.  The  trade  marks  of  foreigners  are  protected  in 
France,  by  virtue  of  the  law  of  1873,  if,  in  their  country^ 
the  law  or  international  treaties  assure  the  same  gua- 
rantees to  Frenchmen. 
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FRAUDULENT  COMPETITION  {Concurrence  dihyok). 
§  1. — ^What  constitutes  fraudulent 

CJOMPETmON. 

All  efforts  of  one  establishment  to  draw  trade  from 
another  establishment,  by  representations,  which  tend  to 
mislead  the  public  as  to  the  goods  or  status  of  either,  are 
included  in  the  expression  concurrence  dihyale — ^fraudu- 
lent competition^  and  are  not  controlled  by  any  special 
law. 

Concurrence  d^loyah  assumes  numerous  forms,  whid 
need  not  be  determined  by  law  to  render  them  culpable 
and  condemnable.  It  varies  in  every  case,  and  the  judges, 
before  whom  actions  therein  are  brought,  employ  for 
its  suppression  the  general  principles  of  law,  m, 
Article  1382  of  the  Civil  Coda*  The  denomination  of 
a  product,  or  of  an  establishment,  can  be  the  subject  of 
complaint  if  it  comes  within  the  limits  of  firaud  Bat  if 
a  trader  wishes  to  prohibit  the  use  of  a  denomination  by 
another  trader,  such  denomination  that  he  has  adopted 
must  be  an  original  creation  of  a  design  or  subject,  and 
not  general  or  public  property.  This  is  the  distinction 
that  the  judges  have  desired  to  make  in  the  numerous 
judgments  that  have  been  given.  {Tribuntd  de  Com- 
merce,  Seine,  22nd  December,  1865.) 

There  are,  very  often,  individuals,  who,  in  business  and 
commerce,  make  use  of  a  name  which  is  not  their  own, 
without  however  affixing  it  to  goods  or  marks ;  or  even 
pretend  they  are  the  proprietors  of  some  well-known 

*  Article  1382  is  as  followB :  *'  Any  act  whatever  by  vrbidi  a 
man  causeB  damage  to  another,  binds  him,  through  wkoee  fault 
Bach  damage  happened,  to  repair  it.'* 
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establishment,  or  they  take  advantage  of  a  neighbour- 
hood or  suburb  to  appropriate  the  name  of  a  well-known 
trader. 

If,  at  any  time,  by  such  means,  a  trader  should  attract 
to  himself  another  trader^s  customers  who  dealt  with  the 
genuine  trader  on  account  of  his  name,  such  an  act 
constitutes  concurrence  MlayaJe. 

Without  making  use  of  another  name,  or  pretending 
such  to  be  one's  own  name,  an  individual  can  commit 
fraud  in  using  his  own  name  only ;  for  there  are  numbers 
of  persons  with  the  same  name  carrying  on  similar 
businesses  in  the  same  neighbourhooda 

Generally  speaking,  a  man's  name  is  his  own  property. 
But,  because  a  man's  name  is  the  same  as  that  of  a  well- 
known  establishment,  which  is  celebrated  under  that  deno- 
mination, he  must  not  set  up  a  business  in  opposition  to 
such  establishment,  simply  from  the  £act  of  the  resem- 
blance of  the  names. 

Therefore,  the  latest  trader  in  the  same  business  should 
take  care  to  avoid  all  confusion,  either  by  adding  a 
christian  name  or  suppressing  such  prefix,  if  they  happen 
to  have  the  same  names,  or  by  taking  the  title  of  eldest 
son  if  they  happen  to  be  of  the  same  fiBunily,  or  by  the 
addition  of  some  other  distinctive  sign. 

A  trader  cannot  lend  or  cede  his  name  to  another 
trader,  who  does  not  carry  on  the  same  business  unless 
the  latter  be  a  partner  in  the  said  business. 

Nor  can  a  trader  lend  his  name  to  fiirther  the  usurpa- 
tion or  fraudulent  competition  of  a  third  party,  whether 
he  is  a  partner  or  not,  or  a  late  member  of  the  business. 

Individuals  sometimes  establish  in  business  as  part- 
ners, persons  without  means  and  without  business 
liabits,  solely  on  account  of  their  names,  in  order  to 
attract  to  themselves  the  business  of  a  well-known  firm 
bearing  the  same  name. 

Such  proceeding  constitutes  "  concurrence  d&oyak"  and 
the  Courts  can  forbid  a  trader  to  use  his  lawful  name, 


Digitized  by 


Google 


628  FRAUDULENT  COMPETITION  {Cancurrence  Moyak), 

if  he  uses  it  in  an  illegal  manner.    (Caur  de  Paris,  31st 
December,  1861 ;  21st  April,  1874.) 

The  Courts  can  order,  in  such  cases,  any  changes  they 
may  consider  necessary  to  prevent  confusion. 

A  trader  can  add  to  his  own  name  that  of  his  wife,  in 
case  he  succeeds  his  father-in-law,  or  with  a  view  to 
prevent  confusion;  but  he  cannot  make  the  addition 
with  a  view  to  creating  confusion. 

Fraud  is  also  committed  if  tickets  are  imitated, 
whether  in  respect  to  size,  form,  or  color,  if  envelopes, 
boxes,  bottles,  or  other  kinds  of  receptacles  are  imitated, 
or  by  the  resemblance  of  the  frontage  of  a  warehouse  to 
attract  a  neighbour's  customers. 

Such  cases  are  decided  upon  the  facts  by  the  amounts 
of  profit  thereby  obtained;  by  the  degree  of  resem- 
blance, and  facility  with  which  the  public  were  deceived. 

All  such  cases  of  fraud  should  be  restrained.  The  law 
can  grant  relief,  but  it  is  impossible  to  establish  princi- 
ples to  apply  to  the  various  cases  that  might  arise. 

A  trader  cannot  take  a  second  name  or  title  iu  his 
business,  to  which  he  has  no  right;  and  he  can  only 
stamp  his  goods  with  his  name  and  title  of  inventor  if 
he  is  the  inventor  himself.  The  title  of  representatiTe 
can  also  inspire  confidence,  and  anyone  not  holding  the 
trader's  power  of  attorney  cannot  call  himself  repre- 
sentative or  agent  for  the  sale  of  his  goods. 

It  is  the  same  as  regards  the  title  of  purveyor  to  a 
person  or  to  a  Government.  If  another  trader  has  a 
right  thereto^  he  can  proceed  against  the  usurper. 

A  person  must  not  allege  himself  to  be  the  owner  of 
rewards,  medals,  etc.,  to  which  he  has  no  daim. 

A  medal  obtained  for  one  product  cannot  be  appro- 
priated for  another  article. 

Any  interested  party,  even  if  he  is  not  the  proprietoc 
of  the  recompense,  can  prevent  use  by  a  person  who  has 
not  the  right  to  it. 

The  question  of  the  right  of  a  pupil  or  apprentice  to 
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call  himself  "pupil  or  apprentice  of  such  a  master" 
without  authority  is  much  controverted. 

The  question  is  also  doubtful  as  regards  the  rights  of 
workmen,  foremen,  eta,  in  this  respect. 

The  title  of  son,  son-in-law,  successor,  nephew,  etc., 
can  be  made  use  of  by  a  trader  if  he  does  not  employ 
them  solely  for  illegal  competition. 

In  commerce  there  are  many  houses,  at  the  head  of 
which  are  certain  persons  who  have  obtained  for  them  a 
widespread  reputation,  and  such  establishments  are  ulti- 
mately only  known  by  the  name  of  the  proprietor. 

The  names  of  these  individuals  become  so  completely 
identified  with  such  establishments  that  they  constitute 
the  actual  commercial  value  of  the  establishment. 

When  such  an  establishment  is  sold,  the  name  under 
which  it  is  known,  is  sold  at  the  same  time  as  the 
business. 

The  former  proprietor  cannot,  unless  it  be  expressly 
mentioned  in  the  deed  of  sale,  prevent  his  successor  from 
using  his  name,  which  may  have  induced  such  successor 
to  make  the  purchase.  But  if  the  successor  is  able  to 
retain  the  name  of  the  former  proprietor,  he  must  also 
inform  the  public  that  the  business  has  changed  hands, 
and  indicate  that  he  is  the  successor.  The  founder  can 
compel  him  to  make  this  distinction. 

The  successor  can  prevent  the  heir  of  the  former  pro- 
prietor from  setting  up  a  similar  kind  of  business  by 
using  the  same  name,  if  he  does  not  insert  in  the  name 
some  kind  of  distinction  (such  as  nephew,  son,  etc.)  be- 
tween the  new  and  old  houses. 

In  general,  however,  though  the  right  to  use  the  name 
results  from  the  sale  of  the  business,  it  need  not  vest 
absolutely  in  the  purchaser,  for  a  special  and  express 
agreement  may  stipulate  the  contrary. 

The  sale  of  a  business,  known  as  a  firm,  does  not  give 
the  buyer  (whether  he  is  a  third  party  or  one  of  the 
former  partners)  the  right  of  using  the  old  firm's  name. 

M    M 
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But  it  is  otherwise  as  regards  the  sign  of  the  hooae^ 
which  is  a  fiuicy  denomination,  and  belongs  by  right  to 
the  successor. 

The  purchaser  can  only  use  the  name  of  the  former  pro- 
prietor on  the  condition  of  carrying  on  the  same  business. 

All  these  rules  apply  with  equal  force  when  the  suc- 
cessor acquires  the  property  direct  from  the  founder,  and 
when  he  has  purchased  it  in  a  sale  by  public  auction. 
The  purchase  of  the  stock  in  trade  alone  does  not  confer 
the  right  of  taking  the  title  of  successor.  (Bouen,  20ih 
Dec,  1862.) 

One  trader  cannot,  by  a  general  provision,  prevent 
another  from  establishing  himself  and  cajrying  on  & 
trade  of  whatever  nature.  Such  a  stipulation  would 
be  void,  as  contrary  to  public  policy. 

This  is  the  natural  consequence  of  the  principle  of 
liberty  of  action,  proclaimed  by  the  Law  of  2nd  and 
17th  March,  1791.  (Cassation,  25th  May,  1869;  Ore- 
noble,  17th  February,  1870.)  But  a  trader  can  prevent 
another  from  setting  up  a  certain  specified  business 
within  a  certain  radius  for  a  definite  period.  (Cassation, 
18th  May,  1868.) 

If  a  vendor  guarantees  the  peaceable  possession  of  the 
establishment  sold  to  the  purchaser,  the  seller  caimot,  in 
the  absence  of  any  clause  to  the  contrary,  establish  him- 
self again  in  the  business,  so  as  to  harm  or  injure  the  trade 
of  the  purchaser.     (Court  of  Paris,  23rd  Januaiy,  1864.) 

The  above  is  equally  true  of  a  partner  in  an  establish- 
ment that  has  been  sold.  (Court  of  Paris,  I7th  Ubj, 
1859 ;  Court  of  Cassation,  2nd  May,  1860.) 

The  distance,  stipulated  in  the  agreement  of  sale,  be- 
tween the  business  that  is  sold  and  the  spot  whw 
the  seller  may  set  up  business,  is  not  calculated  in  a 
straight  line  (as  the  crow  flies),  but  according  to  the 
route  that  a  customer  would  have  to  take  in  following 
the  streets  as  they  are  placed,  from  one  place  of  business 
to  another. 


Digitized  by 


Google        I 


WHAT  CONSTITUTES  FRAUDULENT  COMPETITION.     631 

A  trader  cannot,  under  the  cover  of  a  false  name,  act 
otherwise  than  he  would  be  permitted  by  law  in  his 
own  name. 

A  trader  who  lets  a  business  cannot  carry  on  a  business 
of  the  same  kind.  He  is  in  the  same  position  as  a 
vendor  with  respect  to  a  purchaser. 

The  purchaser  who,  in  his  turn,  sells  an  establishment, 
transmits  to  his  purchaser  the  right  of  prohibition  that 
he  holds  from  the  original  seller. 

If  a  rival  business  is  founded  in  opposition  to  the 
purchaser,  and  to  the  clauses  contained  in  the  agreement, 
the  vendor  can  be  compelled  to  dose  such  new  establish* 
ment.     (Court  of  Paris,  17th  July,  1863.) 

The  vendor,  who  reserves  to  himself  the  right  of  re- 
establishing himself,  must  not,  however,  by  unfstir  means, 
damage  the  prosperity  of  the  business  he  has  sold. 
(CJourt  of  Paris,  18th  October,  1854;  Tribunal  de  Com- 
merce  de  la  Seine,  9th  May,  1860.) 

There  may  be  unfair  competition  without  the  usurpa- 
tion of  name,  mark,  or  title.  It  can  arise  from  publica^ 
tions,  advertisements,  or  prospectuses. 

Everyone  is  theoretically  at  liberty  to  vaunt  and 
recommend  the  merits  of  his  goods;  but  he  may  not 
vilify  the  goods  or  name  of  another  person,  in  his  own 
interest.     (CJourt  of  Aix,  12th  March,  1870.) 

But  a  trader  may  advertise  his  goods  as  superior  to 
those  of  his  rivals,  if  he  does  not  designate  his  rivals 
products  by  name.  {Tribunal  de  Commerce  de  la  Seine, 
13tb  November,  1872;  25th  June,  1873;  Court  of  Paris, 
15th  February,  1875.) 

The  prospectuses  and  advertisements  must  not  be 
copied  from  those  of  another  trader  to  create  confusion 
"between  the  two  establishments.  A  trader  calling  him- 
self sole  manufacturer  of  goods  is  guilty  of  unfair  com- 
petition with  respect  to  other  persons  who  sell  the  same 
articles. 

When  a  false  and  unfair  advertisement  is  published  in 
M  M  2 
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a  foreign  country  and  produces  injury  in  France,  it  will 
be  considered  in  France  as  unfair  competition  although 
published  abroad.     (Court  of  Paris,  9th  May,  1863.) 

It  would  also  be  unfair  competition  to  sell  at  a  reduced 
price  goods  of  a  fellow  trader,  with  the  object  of  depre- 
ciating him,  and  with  a  view  to  give  an  appearance  of 
higher  value  to  one's  own  goods. 

An  author  has  the  right  to  the  title  he  gives  to  his 
works. 

The  fact  of  giving  to  a  book  the  title  belonging  to  an 
existing  publication  does  not  constitute  an  infringement 
in  a  legal  sense.  But  such  an  act  may  constitute  unfair 
competition,  and  the  first  author  can  demand  and  obtain 
reparation. 

However,  it  is  on  condition  that  the  title  be  new  and 
special,  and  not  ordinary  or  common.  (Court  of  Paris, 
24th  February,  1860  ;  2nd  June,  1866.) 

It  is  not  necessary  that  the  title  be  an  exact  copy  of 
another  work ;  it  suffices  that  the  resemblance  is  near 
enough  to  produce  confusion.  (Trib.  Com,  Seine,  15th 
October,  1857 ;  Cour  de  Poitiers,  18th  December,  1873.) 

But  the  works  must  be  of  a  similar  nature,  or  con- 
fusion would  not  be  possible.  Thus,  the  same  name  can 
be  given  to  a  waltz  and  to  a  novel 

To  bribe  or  entice  the  employ  S  of  a  rival  establishment 
to  obtain  from  him  the  mode  of  manufactmre  of  the  said 
business,  or  to  gain  over  his  customers,  would  constitute 
concurrence  deloyale.  (Court  of  Paris,  21st  April,  1855 ; 
26th  January,  1856.) 

Thus,  for  example,  an  employ^,  on  leaving  an  establish- 
ment, must  not  preserve  the  addresses  of  the  customers 
of  such  business,  in  order  to  found  a  trade  for  himself 
(Court  of  Paris,  19th  June,  1863;  26th  August,  1864.) 
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§  2. — ^Procedure  to  repress  Concurrence  dihyale. 

An  action  for  concurrence  diloyale  is  within  the  juris- 
diction of  the  Tribunal  of  Commerce.  (Court  of  Paris, 
15th  February,  1872-3.) 

However,  if  one  of  the  defendants  is  not  a  trader,  the 
action  must  be  brought  in  the  Civil  Courts.  The  same 
rule  holds  if  the  competition  consists  of  libel.  (Court  of 
Paris,  25th  July,  1867.) 

The  plaintiflF  cannot,  to  obtain  satisfaction  or  com- 
pensation for  prejudice  caused  by  concurrence  diloyale, 
proceed  by  seizure;  there  are  no  particular  rules  of 
evidence  in  such  case,  nor  is  there  any  special  procedure. 
There  may  be  concurrence  diloyale  though  the  trans- 
actions are  firee  from  fraudulent  intent ;  but  the  dealings 
may  have  caused  injury,  for  which  the  delinquent  will 
be  called  upon  to  respond  in  damages. 

Quite  apart  from  the  question  of  fraud,  the  plaintiff 
must  show  that  the  damage  has  arisen  from  some  act  of 
the  defendant. 

Judgment,  if  rendered  for  the  plaintiff,  must  be  for 
damages.  The  Court  can,  as  an  element  of  damages, 
order  the  judgment  to  be  published  at  the  expense  of  the 
defendant;  and  the  plaintiff  can,  if  he  pleases,  also 
pnbUsh  the  judgments  given  in  his  &vour,  in  addition  to 
the  publications  ordered  by  the  Court,  but  at  his  own 
expense. 

The  Court  can  order  the  necessary  alterations,  either 
in  the  sign  or  style  or  firm,  with  the  object  of  prevent- 
ing further  confusion. 

It  can  even  order  the  closing  of  an  establishment 
which  is  simply  opened  for  unfair  competition  or  concur- 
rence diloyale.    (Court  of  Paris,  19th  February,  1859.) 

Judgment  can  be  rendered  against,  not  only  the  person 
who  profits  by  xmfeir  competition,  but  also  those  who 
assist  him  in  such  illegal  enterprise.  (Court  of  Paris, 
9th  July,  1859.) 
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§  3. — ^Rights  of  foreigners. 

If  a  foreigner  has  been  authorised  to  establish  a  domi- 
cile in  France,  he  has  naturally  the  same  rights  granted 
to  him  in  an  action  for  concurrence  dSloyak  as  a  French 
subject. 

If  a  foreigner  has  not  obtained  this  authority,  the  law 
provides  the  following  remedies : — 

1st.  K  he  has  an  establishment  in  France,  he  cm 
bring  an  action  for  unfair  competition  before  the  French 
Courts. 

2nd  If  he  has  not  an  establishment  in  France,  and 
belongs  to  a  country  which  does  not  grant  a  right  of 
action  in  case  of  unfair  competition,  or  which  has 
no  diplomatic  convention  with  France  granting  such 
right  to  French  subjects,  he  cannot  invoke  in  his  favor 
the  protection  of  Article  1,382  of  the  Civil  Coda  Right 
of  action  is  refused  to  him,  and  his  name  and  mark 
can  be  made  use  of  with  impunity.  (Paris,  5th  June, 
1867.) 

Nevertheless,  several  authors  consider  that  unfi&ir 
competition  is  a  commercial  matter  which  allows  any 
foreigner  to  claim  the  protection  of  French  Courts. 
But  this  question  is  still  imdecided. 
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OF  PROPERTY  IN  A  COMMERCIAL  NAME. 

§  1. — ^WhAT  CONSTITXJTES  a  COMMERCIAL  NAME. 

The  law  having  enabled  a  trader  to  preserve  the  pro- 
perty of  the  design  he  has  adopted,  it  follows,  a  fortiori^ 
that  it  has  taken  care  to  protect  him  against  the  usur- 
pation of  his  name.  The  Law  of  28th  July,  1824,  is 
directed  against  this  sort  of  fraud. 

The  terms  of  this  law  point  out  that  anyone  who  adds 
to,  changes,  or  takes  from  manufactured  goods  the  name 
of  a  trader  who  is  not  the  maker,  or  the  name  of  an 
establishment  other  than  that  in  which  the  goods  were 
made,  or  that  of  a  locality  other  than  where  the  goods 
were  made,  will  be  punished  according  to  Article  523 
of  the  Penal  Code,  without  prejudice  to  an  action  for 
damages,  if  any  such  has  accrued. 

The  penalties  provided  by  Article  423  of  the  Penal 
Code  will  be  enumerated  later  on. 

So  much  for  the  principal  delinquent.  We  should  ob- 
serve, however,  that  the  law  holds  as  accessories  all 
merchants,  agents,  and  others  who  knowingly  expose 
for  sale  or  put  in  circulation  any  articles  with  fictitious 
or  altered  names.     (Article  1.) 

The  name  is  the  rallying  point  of  a  merchant's  cus- 
tomers ;  it  preserves  its  commercial  value  as  long  as  it 
is  an  element  of  credit  protected  by  law. 

The  law  protects  a  business  name  in  the  same  way  as 
a  frunily  name. 

It  is  evidently  unnecessary  to  know  if  the  name  in 
which  the  manufacturer  claims  property  is  his  family 
name.  In  fSact,  any  pseudonym  he  may  adopt  in  business 
is  equally  sacred  for  like  manufactures.  (Court  of 
Cassation,  6th  June,  1859.) 
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An  imaginary  name,  or  initials,  are  not  names  protected 
by  the  Law  of  1824'.  This  law  is  applied  to  towns  and 
to  public  establishments  as  well  as  mannfectures. 

A  town,  the  industrial  products  of  which  are  cele- 
brated, has  as  much  right  as  an  individual  to  have  its 
reputation  protected  from  the  piracy  of  unscrupulous 
competition. 

The  name  of  a  town  or  province  can  be  used,  and  the 
right  of  user  claimed  by  a  trader  residing  therein  a^ 
against  all  traders  not  therein  residing. 

A  name  is  usurped  when  it  is  affixed  to  an  article  not 
entitled  thereto. 

The  law  has  jurisdiction  as  regards  all  alteration  of 
names. 

The  judge,  in  enforcing  this  law,  has  a  discretion  which 
permits  him  to  condemn  all  fraud  which,  by  means  more 
or  less  ingenious,  has  for  aim  to  create  confusion  between 
the  name  of  the  manufacturer  and  that  which  the  in- 
fringer may  employ. 

The  provisions  of  Article  1  of  the  Law  of  1824  are 
not  limited. 

The  law  has  jurisdiction  not  only  over  goods  made  in 
France,  but  over  those  manufactured  abroad  under  an 
assumed  name  and  retailed  in  France.  (Court  of  Paris, 
6th  November,  1857.) 

It  punishes  the  person  who  affixes  the  fidse  name  on 
the  product  as  well  as  the  trader  who  retails  the  product 
thus  marked  with  the  false  name. 

For  the  protection  of  a  name,  it  is  not  necessary,  as  in 
the  case  of  trade  marks,  that  the  name  should  have  been 
previously  registered. 

The  consumer  has  as  much  right  to  complain  of  the 
usurpation  of  a  name  as  the  proprietor  thereof;  for  he 
is  defrauded  when  goods  axe  sold  to  him  under  a  name 
to  which  they  are  not  entitled,  and  upon  which  he  has 
relied.  The  ministire  public  can  prosecute  this  kind  of 
fraud  ex  officio. 
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In  this  matter,  the  law  does  not  require  any  special 
form  of  proofs. 

All  evidence  is  admitted  which  is  calculated  to  prove 
the  tort,  and  to  estimate  the  damages  arising  therefrom. 


§  2. — ^PROCtoURE  AGAINST  THE  INFRINGEMENT  OF 
A  COMMERCIAL  NAME. 

Actions  herein  can  be  brought  in  Civil  or  Correctionnel 
Courts,  and  also  in  the  Tribunal  of  Commerce. 

Respecting  penalties,  the  Law  of  1824!  refers  to  Article 
423  of  the  Penal  Code. 

This  Article  inflicts  as  penalties : — 1st,  Imprisonment 
for  from  three  months  to  one  year ;  2nd,  a  fine  of  not  less 
than  50  francs,  the  maximum  varying  with  circumstances ; 
3rd,  The  confiscation  of  tickets,  marks,  etc.,  on  which  the 
forged  name  is  affixed.  The  Court  can  even  confiscate  the 
goods  themselves  when  it  becomes  impossible  to  separate 
the  Article  from  the  usurped  name. 

Authorities  are  divided  as  to  whether  a  foreigner  can 
prosecute  for  the  fraudulent  usurpation  of  his  name ;  but 
the  latest  decisions  affirm  that  a  foreigner  can  bring  such 
an  action  in  France,  if  he  enjoys  the  civil  rights  of 
France,  or  if  reciprocity  is  admitted  in  favor  of  French- 
men in  foreign  countries.  (Court  of  Cassation,  12th 
July,  1848;  12th  April,  1854;  16th  November,  1863.) 


§  3. — Of  trade  signs  and  designations. 

The  sign  or  design  given  by  a  trader  to  his  establish- 
ment is  so  often  taken  for  the  establishment  itself  that 
the  trader  can  have  a  sort  of  private  right  to  the  prin- 
cipal elements  of  the  sign,  or  to  the  whole. 

The  establishment  is  recognised  by  its  sign,  and  the 
credit  of  the  establishment  often  depends  upon  it. 
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There  is  no  special  law  regarding  property  in  signs. 

Begarding  fraudulent  imitation,  the  grounds  of  action 
are  based  upon  the  general  law,  and  a  trader  can  insti- 
tute proceedings  according  to  Article  1382  of  the  Civil 
Code,  against  an  imitator  of  his  sign  or  designation.* 

Priority  of  possession  creates  the  right  or  basis  of 
property  in  the  sign. 

Priority  of  possession  is  proved  in  the  ordinary  way. 

Property  therein  is  preserved  by  continual  user. 

Generally,  property  in  a  sign  is  limited  to  the  locality 
in  which  the  establishment  is  fixed  and  known. 

The  same  sign  can  be  legally  possessed  by  two  traders 
canying  on  different  trades,  for  the  resemblance  between 
the  two  signboards  cannot,  in  such  case,  lead  to  confusion 
nor  prejudice  any  person. 

The  signboard  is  sold  at  the  same  time  as  the  good- 
will of  the  business. 

The  vendor  of  a  buaness  cannot  set  up  a  similar  busi- 
ness, and  keep  the  signboard  of  his  former  establish- 
ment.    (Court  of  Cassation,  14th  January,  1845.) 

The  usurpation  of  a  signboard  may  be  total  or  partiaL 

The  magistrates  have  full  jurisdiction  over  questions  of 
usurpation,  extent  of  prejudice  caused  by  the  said  usur- 
pation, and  as  to  the  means  to  be  employed  to  stop  the 
same. 

Legal  authorities  and  the  Law  are  divided  as  to  the 
jurisdiction  (civil  and  commercial)  in  which  proceedings 
should  be  instituted  for  fraudulent  imitations  and  usur- 
pation of  signs. 

^  Article  1382  of  the  Civil  Code  rxaa  as  follows:^"  Any  ici 
whatever  by  which  a  man  causes  damage  to  another,  binds  hiai 
through  whose  fault  such  damage  happened,  to  repair  it." 
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DIVTJLGATION  OF  TRADE  SECEETS. 

The  Law,  in  its  eflforts  to  protect  the  interests  of  com- 
merce and  industry,  has  taken  care  that  the  manufacturer 
should  profit  fully  by  every  possible  benefit  that  may 
result  from  his  industry. 

It  protects  his  invention,  his  monopoly,  his  mark, 
design,  name,  in  iaxst,  everything  that  is  his  property. 

It  assures  to  him  tlie  possession  and  use  of  the  result 
of  his  workmanship,  the  product  of  his  art. 

If,  therefore,  it  protects  products,  eta,  once  launched 
into  commerce,  it  should  protect  them  from  their  origin. 
It  is  for  this  reason  that  Article  418  of  the  Penal  Code 
punishes  with  from  two  to  five  years'  imprisonment  and 
500  francs  to  20,000  francs  fine  employes  of  any  station 
(directors,  managers,  clerks,  workmen)  who  impart  or 
attempt  to  impart  to  foreigners  or  to  Frenchmen  abroad 
the  secrets  of  the  factory  in  which  they  are  employed. 

The  penalty  is  reduced  to  from  three  months  to  two 
years,  and  to  from  16  francs  to  200  fruncs  in  the  case  of 
Frenchmen  residing  in  France. 

The  secrets  of  a  fEictory  extend  to  every  detail  of 
manufacture  discovered  by  a  manufacturer  which  tend 
to  the  desired  result. 

Evidently,  novelty  is  the  element  that  constitutes  a 
trade  secret. 

Therefore,  if  a  workman  imparts  to  any  person  the 
way  in  which  his  master  manufiEM^ures  a  certain  product, 
and  if  the  product  is  not  new,  the  master,  notwithstanding 
the  mystery  with  which  he  may  surround  his  manufac- 
ture, cannot  prosecute  his  workman  for  violation  of  a 
trade  secret. 

The  law  is  only  applicable  to  trade  secrets,  and  not 
to  secrets  purely  scientific. 

Moreover,  it  does  not  protect  a  manufacturer  who  has 
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patented  his  product,  as  he  is  protected  by  the  special 
law  of  patents. 

The  law  punishes  the  faithless  employ^,  although  he 
may  be  part  inventor  of  the  trade  secret  with  his  master. 

It  protects  a  foreign  manufacturer  residing  in  France 
as  completely  as  a  French  subject. 

If  it  is  a  question  of  ammunition  or  arms  manu&cture 
belonging  to  the  State,  the  maximum  of  the  penalty  is 
required  to  be  inflicted.    (Article  418,  Penal  Code.) 
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THE    LAW   OF  PATTERNS    AND    INDUSTRIAL 
MODELS. 

The  Law  which  controls  the  subject  of  patterns  and 
industrial  models  is  that  known  as  the  Law  of  18th 
March,  1806 ;  and  although  it  has  been  supplemented  by- 
Sections  425,  426  and  427  of  the  Penal  Code,  and  by  the 
Royal  Ordinance  of  the  17th  and  29th  August,  1825,  it  is 
nevertheless  still  deficient  in  that  it  leaves  several  im- 
portant matters  unmentioned;  as,  for  example,  the 
method  of  proof  in  case  of  counterfeits,  the  length  of 
time  that  should  elapse  between  the  seizure  of  the  coun- 
terfeits and  the  service  of  summons,  etc. 

It  is  with  a  view  to  supply  these  deficiencies  that  the 
legislatiire  has  under  consideration  the  law  of  which  the 
following  pages  wiU  treat.  It  has  been  already  voted  by 
the  Senate,  but  has  yet  to  pass  the  Lower  House ;  it  seems 
probable,  however,  that  it  will  be  finally  adopted  without 
amendment. 

The  following  is  a  brief  analysis  of  the  Law  as  it 
was  passed  by  the  Senate  on  the  24th  and  29th  March, 
1879. 


§   1.— GENERAL  PROVISIONS. 

Article  L  "The  originator  of  a  pattern,  or  of  an 
industrial  model  has  the  exclusive  right  in  himself  and 
his  assignees  to  the  use  thereof,  .for  the  period  and  under 
the  conditions  hereinafter  set  forth." 

The  question  arises:  What  is  meant  by  "pattern"? 
It  is  answered  in  the  following  Article. 

Article  2.    "An  industrial  pattern  is  anyarrange- 
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meni,  ooniarivaiice,  or  combination  of  lines  or  colours, 
designed  for  the  purpose  of  reproduction  in  commeiciat 
manufacture." 

The  Law  of  1806,  as  well  as  this  proposed  Law, 
protects  manufacturers'  designs,  without  distinguish- 
ing between  the  varieties  thereof,  and  without  con- 
sidering whether  the  arrangement  of  lines  or  figures  is 
much  or  little  complicated  (Court  of  Paris,  7th  June, 
1844.) 

A  mere  combination  of  colours  and  lines  may  con- 
stitute a  commercial  design.  (Court  of  Paris,  7th  June, 
1846;  Lyons,  16th  May,  1854.) 

A  commercial  design  may  represent  any  kind  of  figure, 
real  or  imaginary.  It  is  a  matter  of  no  importance 
whether  the  colours,  figures,  or  lines  are  ahready  known, 
so  long  as  the  combination  is  new.  (Court  of  Paris,  16th 
August,  1843 ;  7th  June,  1844 ;  Lyons,  25th  November, 
1847;  Court  of  Cassation,  29th  April,  1862.) 

The  right  of  a  manufacturer  to  any  particular  design 
depends  upon  its  novelty.  This  principle  is,  moreover, 
enunciated  by  Article  20  of  the  proposed  law. 

Novelty,  however,  results  from  a  thousand  difierent 
circumstances,  all  of  which  are  left  to  the  absolute  dis- 
cretion of  the  Court. 

Article  3.  On  the  other  hand,  artistic  designs  come 
within  the  terms  of  the  Law  on  Literary  Property  of  the 
22nd  July,  1793,  and  consist  of  the  work  of  a  painter 
or  composer,  executed  without  any  regard  to  commercial 
use. 

We  shall  treat  now  only  of  such  designs  and  patterns 
as  are  of  a  commercial  nature* 

A  distinction  is  made  between  a  model  and  a  pattern; 
the  latter  consists  of  a  combination  of  lines  and  colours, 
while  the  former  refers  rather  to  substantial  form  and 
configuration.  The  one  is  upon  a  plane  surface,  the 
other  is  in  three  dimensions.  (Article  2  of  proposed  Law 
voted  by  the  Senate.) 
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In  this  connection  it  is  important  to  notice  that  a  com- 
mercial design,  properly  so  called,  is  only  devised  for  the 
purpose  of  decoration  or  embellishment ;  and  that  it  is 
only  under  these  conditions  that  they  come  within  the 
law  above  cited.  {Paris  Tribunal  Correctionnel,  7th  Feb., 
1877.) 

Those  designs,  however,  which  are  devised  to  serve 
some  practical  or  useful  end  do  not  come  within  this 
Law,  and  can  only  be  protected  by  Letters  Patent,  and 
the  Laws  pertaining  thereto.     (Idem.) 

Article  4  limits  to  fifteen  years  the  time  during 
which  a  designer  can  claim  an  exclusive  right  to  the 
user  of  his  design.  But  he  need  not  claim  the  exclusive 
right  for  the  whole  period ;  and  if  he  has  not  claimed  it 
for  the  whole  period,  but  desires  to  do  so,  he  may  reclaim 
his  right  for  the  time  left  to  him  by  an  application 
therefor,  made  three  months  prior  to  the  expiration  of 
the  term  which  he  has  already  claimed. 


§  2. — Concerning  the  deposit  of  fees,  the  communi- 
cation AND  publication  OF  PATTERNS  AND  MODELS. 

The  formalities  necessary  in  order  to  secure  the  exclu- 
sive right  of  user,  are  specified  in  Articles  5  to  17  of  the 
the  Law  as  voted  by  the  Senate.  They  provide  briefly 
as  follows : — 

1.  Deposit  of  Specimens. — ^Li  order  to  secure  ex- 
clusive property  in  a  design  or  pattern,  the  designer  must 
deposit  three  specimens  thereof  with  the  Clerk  of  the 
Tribunal  of  Commerce  where  he  resides. 

Deposit  does  not  constitute  ownership.  It  only  pre- 
serves what  right  of  ownership  exists  for  the  future. 
(Court  of  Cassation,  1st  July,  1870.)    Though,  however,  it 
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does  not  constitute  ownership,  it  confers  the  advantage 
upon  the  depositor  of  throwing  the  burden  of  proof 
to  the  contrary  upon  the  other  side.  (^Patis  Tribunal 
Correctionnel,  28th  February,  1877.) 

Deposit  confers  so  little  in  the  shape  of  ownership, 
that  if  a  design  has  once  been  published,  it  falls  into  the 
public  domain,  and  property  cannot  be  restored  therein 
by  deposit.  This  holds  true,  whether  it  has  been  pub- 
lished in  France  or  in  other  countries.  (Court  of  Paris, 
10th  July,  1846.) 

This,  however,  would  not  be  the  case  if  the  publication 
were  not  due  to  the  personal  act  of  the  designer,  or  if  the 
designer  had  only  communicated  a  specimen  to  a  third 
party  with  a  view  to  obtaining  orders  therefor.  (CJourt 
of  Cassation,  17th  November,  1873.) 

We  call  attention  here  to  the  Law  of  the  23rd  May, 
1868,  which  has  been  already  treated  in  its  proper  place 
in  the  chapter  on  Patents.  The  object  of  this  law  is  to 
protect,  throughout  the  whole  French  territories,  the 
patterns  and  inventions  capable  of  being  patented,  which 
have  been  exposed  in  authorised  public  exhibitions- 
By  the  terms  of  this  Law,  the  owner  of  a  design 
which  ought  to  be  registered,  whether  Frenchman  or 
foreigner,  may,  if  he  exhibits  at  an  authorised  public 
exhibition,  obtain  from  the  Prefect  and  Sub-Prefect  of 
the  Department  in  which  the  exhibition  is  held^  a  certi- 
ficate describing  the  article  registered 

The  certificate  secures  to  him  all  the  rights  which  he 
would  derive  from  a  regular  deposit,  from  the  first  day  of 
exhibition  to  the  expiration  of  three  months  from  the 
closing  thereof,  without  prejudice  to  the  deposit  which 
he  may  make  before  the  expiration  of  this  term.  (Arti- 
cle 2.) 

Application  should  be  made  for  this  certificate  during 
the  first  month  of  the  exhibition,  and  should  be  accom- 
panied by  an  exact  description  or  drawing  of  the  article 
to  be  protected. 
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The  general  principles  with  respect  to  the  nature  and 
effect  of  registration  which  we  have  pointed  out  as  result- 
ing from  the  legislation  of  1806  are  to  be  found  in  the 
proposed  Law  ahreadj  voted  by  the  Senate. 

For  example,  the  new  Law  provides  (Art.  5,  No.  2) 
that  *'  the  rights  of  the  owner  date  from  the  moment  of 
r^istration." 

Every  registration  is  evidenced  by  a  certificate  speci- 
fying the  name  and  domicile  of  the  party  registering,  the 
day  and  hour  of  registration,  the  length  of  time  during 
which  exclusive  ownership  is  claimed,  and  the  declaration 
that  all  the  requirements  of  the  Law  have  been  duly 
complied  with.     (Article  6.) 

This  certificate  shall  be  signed  by  the  clerk  and  by  the 
party  registering  or  his  attorney. 

A  single  certificate  is  sufficient  for  the  registration  of 
several  patterns  if  they  are  deposited  at  the  same  mo- 
ment, and  by  the  same  person. 

Of  the  three  copies  deposited,  one  is  returned  to  the 
party  registering,  with  a  certificate  of  registration; 
anoUier  remains  in  the  clerk's  office,  and  the  third  is 
forwarded  to  the  central  office.    (Article  8.) 

Every  person  has  a  right  to  examine  the  patterns 
registered,  and  to  obtain  a  copy  upon  paying  the  ex* 
penses  thereof 

A  distinction  must  be  made  as  to  the  method  of  regis- 
tering patterns  and  models.  The  latter  should  be  depo- 
sited open  and  unsealed  ;  the  former  may  be  under  seal ; 
that  is  to  say,  the  party  registering  may  register  his 
three  copies  in  three  sealed  envelopes,  bearing  upon  their 
face  the  date  and  the  number  of  designs  they  contain^ 
and  declaring  the  identity  of  the  specimens  enclosed  in 
the  three  envelopes  respectively.  A  single  envelope  is 
sufficient  for  any  number  of  designs  deposited  at  the 
same  moment  and  by  the  same  person.    (Article  10.) 

But  these  specimens  cannot  be  kept  secret  for  more 
than  one  year  from  the  date  of  registration.   (Article  13.) 

X   X 
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One  of  the  envelopes  is  returned  to  the  party  register- 
ing ;  the  two  others  remain  with  the  derk  till  the  time 
comes  for  publishing  them.    (Article  11.) 

Upon  that  day  a  copy  is  sent  to  the  central  office. 
(Article  12.) 

2.  Fee  to  be  paid  on  registration.  A  fee  of  three 
francs  must  be  paid  for  the  drawing  up  of  every 
certificate,  and  for  the  expenses  of  every  transmission, 
without  including  the  expenses  of  postage  and  registra- 
tion.    (Article  15.) 

One  franc  must  be  paid  for  each  specimen  registered, 
and  for  every  year  of  exclusive  right  claimed  (A  rtide  16.) 

When  registration  is  effected  in  sealed  envelopes,  every 
false  declaration  or  endeavor  to  avoid  the  payment  of 
the  above  dues  is  punished  by  a  fine  of  from  100  francs 
to  500  francs,  and  gives  rise  to  damages  in  a  sum 
amounting  to  ten  times  the  actual  damage  suffered  by 
the  treasury  thereby  defrauded  of  its  rights.  These 
penalties  are  exdusive  of  the  annulment  of  the  registra- 
tion provided  for  by  Article  21.    (Artide  17.) 

The  name  of  the  party  registering,  his  domicile,  a  brief 
description  of  the  article  registered,  the  day  and  hour  of 
Tegistration,  and  the  time  during  which  exdusive  owner- 
ship is  applied  for,  are  published  in  a  periodical  official 
sheet.     (Artide  18.) 

It  has  been  stated  that  the  designs  can  be  deported 
under  seal.  This  might  result  in  a  conflict  between  two 
manufacturers,  each  claiming  the  same  design  within  the 
year  during  which  the  specimen  should  remain  sealed. 
In  this  case  the  presiding  Justice  of  the  Court  opens  the 
•envelopes  that  have  been  deposited,  and  the  derk  draws 
up  a  statement  of  the  result.    (Artide  14.) 

If,  by  accident,  the  envelopes  have  been  deposited  with 
tt  clerk  other  than  that  of  the  Court  which  has  jurisdic- 
tion of  the  case,  the  presiding  Justice  of  the  one  Court 
shall  authorise  and  commission  the  presiding  Justice  of  the 
other  Court  to  open  the  envelopes  in  his  stead. 
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§  3. — Rights  of  foreigners. 

Foreigners,  if  residing  in  France,  enjoy  all  the  rights  of 
citizens  under  the  present  Law,  provided  they  comply 
with  its  provisions. 

If  they  do  not  reside  in  France,  but  are  citizens  of  a 
country  which  has  a  treaty  with  France  conferring  reci- 
procal rights  upon  French  citizens  in  that  country,  they 
are  allowed  by  the  Decree  of  7th  June,  1871,  to  register 
their  designs  under  the  same  conditions  as  are  accorded 
to  French  citizens.  Such  a  treaty  exists  between  France 
and  England  (Article  12,  Treaty  of  Commerce,  23rd 
January,  1860),  and  between  France  and  America  (Treaty 
of  the  10th  of  April,  1869). 

The  Law  of  the  29th  November,  1873  (Article  9) 
grants  foreigners  the  same  favor  with  respect  to  models 
upon  the  same  condition. 

The  proposed  Law  as  voted  by  the  Senate,  and  which 
is  now  under  discussion,  reproduces  these  proviijions 
(Article  10,  No.  1),  and,,  furthermore,  extends  them  to 
Frenchmen  residing  abroad. 

Frenchmen  and  foreigners  residing  abroad  are  required 
to  make  their  deposit  at  the  Tribunal  de  Commerce  de  la 
Seine,     (Article  20,  No.  2.) 


§  4. — ^Registrations  that  are  void  and  registrations 
that  are  voidable. 

A  registration  is  void  in  the  following  cases : — 

1.  Lf  THE  DESIGN  OR  MODEL  IS  NOT  NEW  (Article  21, 

No.  1). 
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Upon  this  point  the  Court  has  full  discretion.  (See  the 
decisions  cited  above  in  reference  to  Article  2,) 

2.  If  the  design  or  model  has  been  PUBLIIfflEI> 
PRIOR  TO   REGISTRATION. 

In  such  case  the  design  or  model  can  no  longer  be  said 
to  be  new.  Consult,  on  this  question,  decisions  cited  on 
the  subject  of  the  formalities  connected  with  r^istration. 

3.  If,  in  CASE  THE  ENVELOPE  IS  SEALED,  THERE  HATE 
BEEN  FALSE  STATEMENTS  MADE. 

It  has  been  already  stated  that,  besides  the  annulment  of 
registration  which  ensues  upon  a  conviction  of  fetlse  state- 
ments, there  is  a  penalty  of  from  100  francs  to  50O  francs 
attached  to  the  offence,  and  liability  to  pay  a  sxim  ten 
times  that  of  the  actual  damage  resulting  to  any  parties 
who  may  have  suffered  thereby. 

4.  In  case  THE  REGISTRATION  HAS  BEEN  MADE  BY  ONT 
WHO  IS  NOT  THE  REAL  OWNER. 

In  this  case  the  registration  may  be  declared  void,  and 
every  party  interested  may  require  the  clerk  to  make  a 
notice  thereof  in  the  margin  of  the  certificate  of  registra- 
tion, and  have  a  declaration  of  the  fact  inserted  in  the 
official  Journal  of  Registration.     (Article  21.) 

In  the  above  cases  the  declaration  is  declared  void  (fb 
initio. 

We  shall  now  consider  the  cases  in  which  the  registra- 
tion is  cancelled  only  from  the  date  of  the  judgment 
declaring  its  nullity. 

We  have  already  explained  the  difference  which  our 
jurisprudence  makes  between  these  two  cases.  We  need 
here  only  remark  that  whereas,  in  the  one  case,  a  judg- 
ment invalidates  the  registration  during  the  past,  in  the 
other  it  affects  it  only  for  the  future. 

The  following  are  the  cases  which  may  give  rise  to 
such  a  judgment  in  cases  appiertaining  to  industrial 
patterns  and  models  : — 

1.  In  case  the  party  registering  does  not  manufacture 
in  France  within  a  year  from  the  date  of  registration* 
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if  the  registration  has  been  made  imsealed ;  or  within  a 
year  following  the  publication  of  the  registration,  if  it 
haa  been  made  under  seal.  If,  however,  the  manufacturer 
has  not  been  able  to  manufacture  within  the  said  time,  he 
must  make  a  declaration  of  the  tsjci  to  the  Clerk  of  the 
Tribunal  of  Commerce.  This  declaration  must  be  in- 
serted mar^nallj  in  the  certificate  of  deposit,  and,  in  case 
of  dispute,  the  Court  may  take  into  consideration  the 
facts  upon  which  the  declaration  is  founded.  (Article 
52.) 

The  party  registering,  who  does  not  manufacture 
within  the  term  above  prescribed,  is  presumed  to  have 
■abandoned  the  design  or  model  registered  by  him ;  but 
this  abandonment  cannot  be  pleaded  against  him  when 
he  has  declared  his  inability  to  manufacture  upon  the 
records,  which  are  public  and  open  to  the  whole  world. 


§  5. — COUNTEEFEITING — ACTION — PENALTIES. 

Every  reproduction  or  fraudulent  imitation  of  a  regis- 
tered pattern  or  model,  whether  used  for  an  article  of  the 
same  nature  or  of  a  different  nature,  is  a  counterfeit. 
This  misdemeanor  is  punished  by  a  fine  of  firom  100 
francs  to  2000  francs. 

In  order  to  constitute  this  misdemeanor,  it  is  not 
necessary  that  the  two  patterns  should  be  absolutely 
identical.  The  Courts  will  pay  little  heed  to  the  differ- 
ences which  are  made  by  the  copyist  for  the  purpose  not 
of  distinguishing  his  design,  but  of  concealing  his  imita- 
tion. (Paris,  Ist  April,  1846 ;  Paris  Tribunal  Carrectionnel, 
28th  February,  1877.)  "  Held  that,  between  the  articles 
-seized  and  the  patterns  registered,  there  are  sensible  differ- 
ences in  several  accessory  details ;  but  that  the  effect  and 
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general  appearance  of  the  two  articles  tend  to  prove  that 
they  both  result  from  the  same  effort  of  imagination; 
that  the  fact  that  one  of  them  is  imitated  is  evident 
upon  the  first  glance,  and  that  in  their  essential  elements 
there  is  a  sufficient  resemblance  to  produce  confusion,  to 
the  prejudice  of  the  rightful  owner " 

The  law  is  more  severe  if  the  misdemeanor  has  been 
committed  by  a  former  workman  or  employi  of  the 
plaintiff.  In  this  case,  in  addition  to  the  fine  above 
mentioned,  the  guilty  party  is  exposed  to  imprisonment 
for  from  one  month  to  six  months. 

Again,  if  the  guilty  party  has  become  acquainted  with 
the  design  or  model  through  a  workman  or  employe  of 
the  plaintiff,  he  is  liable,  in  addition  to  the  fine,  to  im- 
prisonment for  the  same  period. 

A  fraudulent  imitation  of  a  registered  pattern  or  model 
is  considered  to  be  a  counterfeit,  as  well  as  a  reproduction 
of  the  design  itself. 

The  following  acts  are  controlled  by  the  provisions 
which  regulate  coimterfeits : — 

1.  Every  accessory  act  provided  for  in  Article  60  of 
the  Penal  Code  (inducement  to  commit  the  misdemeanor 
by  gifts,  promises,  threats,  or  duress;  furnishing  the 
means  of  committing  it,  or  assistance  in  the  act). 

2.  Receiving,  selling,  or  exposing  for  sale,  and  intro- 
ducing into  French  territory  one  or  more  articles  coun- 
terfeited or  fraudulently  imitated ;  upon  condition,  how- 
ever, that  all  these  acts  are  committed  with  guilty  know- 
ledge.    (Article  23,  par.  3.) 

Besides  these  penalties,  the  Courts  may  deprive  the 
guilty  party  for  a  period  of  not  more  than  five  years,  of 
the  right  of  voting  for,  or  election  to  the  Chambers 
of  Commerce  or  Comeih  de  PrucChmnmeB,  (Article  23, 
par.  4.) 

Finally,  they  may,  conformably  to  Article  1,036  of  the 
Code  of  Civil  Procedure,  order  the  judgment  rendered  to 
be  published  in  the  newspapers,  but  this  must  have 
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been  demanded  by  the  plaintiff  in  his  pleadings ;  the 
Court  cannot  require  this  of  its  own  accord. 

All  these  penalties  are  rendered  without  prejudice  to 
a  civil  action  for  damages.  This  must  be  asked  for  in 
the  pleadings. 

In  addition  to  inflyicting  damages,  the  Court  can  order 
the  defendant  to  give  a  further  satisfaction  to  the 
plaintiff;  viz.,  the  Court  can  require  the  confiscation  of 
the  articles  recognised  to  be  counterfeited  or  fraudu- 
lently imitated,  as  well  as  of  the  instruments  or  utensils 
which  have  served  particularly  for  that  purpose,  and 
which  cannot  serve  for  any  other  purpose.  (Article 
28,  par.  1.) 

All  the  articles  confiscated  shall  be  surrendered  to  the 
owner,  of  the  design  or  model.     (Article  28,  par.  2.) 

Confiscation  is  a  matter  of  right.  It  should  be  ordered 
of  course,  even  though  the  plaintiff  does  not  require 
it.  This  results  from  the  imperative  provisions  of 
the  law. 

It  may  be  even  required  in  case  of  acquittal ;  but  in  this 
case  it  can  only  cover  those  articles  which  are  recognised 
to  be  counterfeited,  and  not  the  utensils  used  in  the 
counterfeiting.     (Article  28,  par.  3.) 

In  cose  of  a  second  offence  the  fine  may  be  doubled, 
and  the  convicted  party  also  imprisoned.  The  doubling 
of  the  fine  is  in  the  discretion  of  the  Court.  The  length 
of  the  imprisonment  may  be  extended  to  one  year 
also,  at  the  discretion  of  the  Court,  in  case  the  guilty 
party  is  either  a  foimer  workman  or  former  employd 
of  tile  plaintiff,  or  a  competitor  who  has  obtained'  the 
designs  or  models  through  a  former  workman  or  former 
employ^. 

The  second  offence  comes  within  this  provision  in  case 
the  accused  has  been  before  the  Courts  within  five  pre- 
ceding years,  either  under  the  Law  of  which  we  are 
treating,  or  under  the  Law  controlling  artistic  and 
literary  property.     (Article  24.) 
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Extenuating  circumstances. — ^The  Court  has  discre- 
tion to  consider  these.     (Artide  25.) 

Cumulation  of  penalties. — ^The  penalties  that  may 
be  inflicted  by  the  Law  cannot  be  cumulated.  The 
greatest  penalty  can  alone  be  enforced  for  all  the  acts 
prior  to  the  first  prosecution.    (Article  26.) 

The  right  op  action  for  counterfeiting  belongs  evi- 
dently, in  the  first  place,  to  the  party  injured.  The  action 
may  be  brought,  however,  by  the  minkUre  public ;  but  the 
criminal  prosecution  cannot  be  instituted  except  on  the 
complaint  of  the  party  injured.  This  latter  party  has 
always  the  right  to  suspend  the  proceedings  of  the 
ministire  public  by  abandoning  his  complaint.  In  this 
case  the  complainant  will  be  responsible  to  the  Public 
Treasury  for  the  costs  already  incurred.     (Article  27.) 


§  6. — Defences. 

The  defendant  may  put  in  the  following  pleas.* — 

1.  Absence  of  novelty. 

2.  That  the  registration  is  void. 

3.  That  the  registration  is  voidable. 

4.  The  Statute  of  Limitation,  if  more  than  three  years 
have  elapsed  since  the  committal  of  the  act  to  the  day 
that  the  prosecution  is  instituted.  (Article  638  of  the 
Criminal  Code.) 

We  should  notice  here  that  if  the  complaint  designates 
several  distinct  acts  (as,  for  example,  introduction  into 
France  and  sale),  it  may  happen  that,  according  to 
the  dates  of  the  various  acts  mentioned,  some  may  be 
barred  by  the  State  of  Limitations,  and  others  not 

The  question  arises,  whether  the  defendant  can  plead 
his  good  faith. 

We  must  here  make  a  distinction.    If  the  defendant 
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is  a  manufacturer  of  the  counterfeit  design,  he  cannot 
declare  his  good  faith,  under  the  pretext  that  the  design 
having  been  registered  in  a  sealed  envelope,  it  was  im- 
possible for  him  to  know  it.  One  thing  he  must  know, 
and  that  is  that  the  design  is  not  invented  by  himself; 
which  is  sufficient  to  rebut  the  allegation  of  good  faith. 

If,  on  the  other  hand,  the  defendant  is  simply  the 
retailer  or  the  introducer  of  a  counterfeit  design  or 
model,  he  can  argue,  from  the  fistct  that  the  design  was 
registered  under  seal,  that  he  could  not  know  it,  and  that 
upon  receiving  the  counterfeit  design  from  the  manufetc- 
turer,  he  believed  it  to  have  been  his  property.  (Paris, 
1st  April,  1846 ;  Paris,  7th  June,  1850.) 


§  7. — Jurisdiction. 

An  action  for  counterfeiting  an  industrial  or  commercial 
design  or  model  can  be  brought  either  before  a  Civil  or 
a  Criminal  Court 

It  is  only  exceptionally  that  the  Tribunal  of  Com- 
merce has  jurisdiction,  viz.,  when  the  dispute  arises 
amongst  merchants.  (Article  29  Special  Law;  Article 
631  of  the  Code  of  Commerce.) 

When  the  case  is  brought  before  the  Civil  Court,  it  is 
treated  as  B.pracMure  sommaire.    (Article  29.) 

When  the  case  is  brought  before  a  Correctionnel  Court* 
this  Court  acquires  jurisdiction  not  only  of  the  ques- 
tion of  counterfeiting,  but  also  of  all  the  plans  which 
the  defendant  may  set  up,  upon  the  principle  that  the 
Ck)urt  which  has  jurisdiction  of  the  complaint,  has  juris- 
diction also  of  the  answer.    (Article  30.) 
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§  8. — ^PrOOF    of   COUNTERFEIT. 

The  plaintiff  may  have  recourse  to  the  emplo3nnent  of 
humiers  for  taking  a  description,  or  for  seizing  the  articles 
counterfeited,  instruments  used  in  the  counterfeiting,  and 
every  other  thing  which  could  bring  home  the  misde- 
meanor to  the  defendant.     (Article  31,  pars.  1  and  2.) 

This  proceeding  cannot  be  instituted  without  an  order 
of  the  President  of  the  Civil  Court  having  jurisdiction. 
This  order  is  rendered  upon  a  petition,  to  which  must  be 
annexed  the  certificate  of  registration  of  the  pattern  or 
model  in  question. 

The  President  can : — 

1.  Appoint  an  expert  to  assist  the  huissier. 

2.  Authorise  the  party  seizing  to  call  an  officer  of 
police  or  a  Justice  of  the  Peace  of  the  Canton  to  assist  if 
necessary. 

3.  Require  of  the  plaintiff  security  and  a  deposit 
before  proceeding.  This  last  is  obligatory  if  the  plaintiff 
is  a  foreigner  domiciled  in  France. 

The  party  seizing  must,  in  addition,  leave  with  the 
party  holding  the  object  seized  or  described,  a  copy  of  the 
order,  and  of  the  receipt  of  security  when  it  has  been 
required.  If  this  is  not  done,  the  proceedings  may  be 
declared  void,  and  the  huimer  held  responsible  in  da- 
mages.    (Article  31.) 

In  case  objections  are  raised  by  the  defendant  upon 
the  above  proceedings,  the  President  may  appoint  & 
referee,  and  a  watchman  may  be  put  upon  the  premises 
of  the  defendant  in  order  to  ensure  the  suspension  of  his 
operations.     (Article  32.) 

The  time  within  which  the  summons  must  be  served. 

Once  the  above  proofs  have  been  taken,  the  plaintiff  most 
summon  the  defendant,  either  by  a  civil  or  correeiioHnel 
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proceeding,  within  fifteen  days  (with  one  day  added  for 
every  five  myriamUres  of  distance  between  the  place 
where  ai*e  the  articles  described  or  seized  and  the  place 
of  domicile  of  the  defendant).  In  case  no  summons  is 
served,  the  said  proofs  are  void,  and  the  plaintiff  is  open 
to  an  action  for  damages.     (Article  33.) 

But  in  case  the  opposition  of  the  defendant  requires 
the  appointment  of  a  referee  as  above  mentioned  (Article 
32),  these  fifteen  days  shall  not  run  while  the  matter  is 
before  the  referee,  but  shall  continue  to  run  from  the  day 
when  the  President  has  made  a  definite  order  thereon. 
(Article  33.) 

Appeals  'From  judicial  decisions. 

We  may  refer  here  to  what  has  been  already  said  in 
treating  the  subject  of  trade  marks. 

There  are,  firstly,  the  motion  to  set  aside  the  judgment; 
secondly,  an  appeal  fi-om  the  judgment  of  the  First  Court 
and  subsequently  an  appeal  to  the  Court  of  Cassation. 
(See  chapter  on  Patents.) 

Transitory  provisions. 

The  Law,  as  voted  by  the  Senate,  and  which  we  are  now 
treating,  provides  for  several  possible  cases  which  may 
result  from  the  promulgation  of  this  Law,  and  the 
changes  therein  provided. 

The  new  Law  is  declared  executory  six  months  after 
the  date  of  its  promulgation  (Article  34) ;  that  Ls  to  say,. 
after  the  date  of  its  insertion  in  the  Journal  OffieieL 

The  Legislature  has  foreseen  the  peculiar  position 
which  might  result  from  the  fact  that  the  manufacturer 
might,  before  the  Law  comes  into  operation,  register  under 
the  preceding  Law,  and  reserve  for  himself  thereunder  a 
perpetual  right  to  the  design  registered.     It  has,  there- 
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fore,  required  that,  from  the  day  of  the  insertion  of  the 
present  Law  in  the  Journal  Offidely  no  registration  can 
reserve  to  the  owner  an  exclusive  right  for  more  thaa 
fifteen  years. 

Again,  the  old  Law  required  the  registration  of  designs 
and  models  to  take  place  at  the  Archives  des  Conseib  de 
Prud^hommes,  or  at  the  office  of  the  Clerk  of  the  Civil 
Courts.  The  Legislature  of  1879  requires  that  the 
designs  and  models  already  registered  should  be  trans- 
ported to  the  Clerk's  office  of  the  Tribunal  of  Commerce 
having  jurisdiction. 

The  old  Law  authorised  the  secret  registration  of 
designs  and  models.  The  Legislature  of  1879  has  modi- 
fied this,  and  requires  that  the  models  hitherto  kept 
secret  ^be  immediately  published,  and  that  the  designs 
hitherto  kept  seci*et  be  published  one  year  after  the  ex- 
piration of  the  time  fixed  by  Article  34,  above  treated, 
(Article  35.) 

With  respect  to  those  parties  who,  registering  under 
tlie  old  Law,  have  resei-ved  to  themselves  a  perpetual 
right  to  the  designs  registered,  the  Legislature  of  1879 
restricts  that  right  to  a  period  of  fifteen  years,  running 
from  the  day  when  the  Law  will  become  executory;  but, 
by  a  just  compensation,  it  yields  them  the  right  to  obtain 
a  renewal  of  the  period  of  fifteen  years  at  the  expiration 
of  the  first  term,  by  performing  anew  all  the  forma- 
lities of  registration,  and  paying  the  fees  required  for 
the  same. 

On  the  other  hand,  from  the  day  when  the  present 
Law  becomes  executory,  the. party  registering  will  be 
submitted  to  aU  the  conditions  of  nullity  which  we  have 
treated  under  the  Articles  21  and  22. 

Finally,  the  Legislature  of  1879  leaves  the  Government 
the  care  of  taking  all  the  steps  necessary  to  carry  into 
execution  the  present  Law  (Articles  37),  and  to  apply  it 
to  Algiers  and  the  colonies  (Article  38).  It  grants  it 
the  right  to  authorise  registration  by  foreigners,  upon 
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condition  of  reciprocal  rights  being  granted  by  treaty. 
In  this  case  the  deposit  must  be  made  with  the  French 
Consul^  and  the  French  Consul  must  send  the  three  spe- 
cimens deposited  to  the  Clerk  of  the  Tribunal  of  Com- 
merce of  the  domicile  of  the  depositor,  or  (if  he  has  no 
known  domicile)  with  the  Clerk  of  the  Tribunal  of 
Commerce  of  the  Seine.     (Article  39.) 

Finally,  the  Legislature  of  1879  abrogates  all  anterior 
provisions  of  Tjaws  relative  to  commercial  designs  and 
models,  which  are  in  contradiction  to  the  provisions  of 
the  present  Law. 
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THE  CODE  OF  COMMEEOK 


BOOK  I. 
OF  COMMERCE  IN  GENERAL. 


Law  passed  10th  September,  1807, 


TITLE  I. 

OF  TRADERS. 

Article  1.  All  persons  are  traders  who  are  habi- 
tually occupied  in  commercial  transactions. 

Article  2.  No  emancipated  minor  {mineur  imamipf) 
of  either  sex,  who,  being  of  the  age  of  eighteen  years  com- 
plete, desires  to  avail  himself  of  the  right  granted  to  him 
by  Article  487  of  the  Code  Ciril  to  carry  on  trade,  can 
commence  business  or  be  reputed  major  as  to  obligations 
contracted  by  him  in  the  way  of  trade,  unless  1st,  he  shall 
have  been  previously  authorised  by  his  father,  or  in 
case  of  decease,  interdiction  or  absence  of  the  father,  by 
his  mother,  or,  in  default  of  father  and  mother,  by  a 
resolution  of  the  family  council  {conseil  de  famille) 
confirmed  by  the  Tribunal  Civil;  and  2nd  unless  the  deed 
empowering  the  minor  to  act  shall  have  been  registered 
and  posted  up  at  the  Tribunal  de  Commerce  of  the  place 
where  he  wishes  to  establish  his  domicile. 

Article  3.  The  provisions  contained  in  the  preceding 
article  apply  to  minors  who  are  non-traders,  as  regards 
all  proceedings  declared  to  be  acts  of  commerce  by  virtue 
of  Articles  632  and  633  of  the  present  code. 
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Article  4.  No  married  woman  can  be  a  trader  with- 
out the  consent  of  her  husband. 

Article  5.  If  a  married  woman  is  a  trader,  she  can, 
without  the  authority  of  her  husband,  bind  herself  for 
that  which  relates  to  her  own  business,  and  in  the  same 
case,  if  a  communauti  de  hiem  exists  between  her  and  her 
husband,  she  can  bind  her  husband  also.  She  is  not 
considered  a  trader  when  she  merely  retails  the  mer- 
chandise which  belongs  to  her  husband.  She  is  ac- 
counted such  only  when  she  carries  on  a  separate  trade. 

Article  6.  Minors,  who  are  traders  and  authorised 
as  hereinbefore  mentioned,  may  charge  and  mortgage 
their  real  estate.  They  can  even  convey  it,  but  only 
according  to  the  forms  prescribed  by  the  457th  and 
succeeding  Articles  of  the  Code  Civil. 

Article  7.  Married  women  who  are  traders  can,  in 
like  manner  charge,  mortgage,  and  convey  their  real 
estate.  Nevertheless,  that  which  is  declared  dotal  when 
the  parties  are  married  under  the  regime  dotal  cannot  be 
mortgaged  nor  alienated,  except  in  the  cases,  and  under 
the  forms  prescribed  by  the  Code  Civil. 


TITLE  II, 

OF  THE  BOOKS  REQUIRED  TO  BE  KEPT  BY  TRADERS. 

Article  8.  Every  trader  is  bound  to  keep  a  journal, 
which  should  exhibit  day  by  day  his  assets  and  lia- 
bilities, his  transactions,  negotiations,  acceptances,  en- 
dorsements of  bills,  and  generally  aU  that  he  reodves 
•or  pays  on  any  account  whatever ;  and  should  set 
•out  month  by  month  the  sums  disbursed  in  house- 
keeping expenses ;  the  above  irrespective  of  the  oiJicr 
lx)oks  used  in  his  trade,  but  which  are  not  oWi- 
gatory.  He  is  required  to  file  the  letters  which  he 
receives,  and  to  copy  into  a  letter-book  those  which  he 
«ends. 
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Article  9.  He  must  every  year  make  and  subscribe 
•u  private  inventory  of  his  estate,  both  real  and  personal, 
«nd  of  his  debts  and  assets,  and  copy  the  same  year  by 
year  into  a  book  especially  appropriated  for  that  purpose. 

Article  10.  The  journal  and  inventory  books  shall 
be  witnessed  and  initialed  once  every  year.  The  letter 
book  shall  not  be  subject  to  this  formality.  The  whole 
shall  be  kept  in  order  of  dates,  without  blanks,  omis- 
sions, or  marginal  additions. 

Article  11.  The  books  required  to  be  kept  by 
Articles  8  and  9  shall  be  numbered,  initialed,  and  wit- 
nessed, and  examined  either  by  one  of  the  Judges  of  the 
Tribunal  de  Commerce,  or  by  the  Mayor  or  his  colleague, 
in  the  ordinary  form,  and  without  fee.  Traders  are 
bound  to  preserve  their  books  for  the  space  of  ten  years. 

Article  12.  Business  books,  regularly  kept,  may  be 
received  by  a  Judge  as  evidence  in  questions  between 
traders  in  reference  to  matters  of  trade. 

Article  13.  The  books  which  persons  carrying  on 
trade  are  compelled  to  keep,  and  in  which  they  shall  not 
have  observed  the  formalities  above  prescribed,  cannot 
be  produced  as  evidence  in  favour  of  the  parties  who 
have  kept  the  same.  •  This  is  without  prejudice  to  the 
provisions  of  the  law  relating  to  bankruptcies  and 
fraudulent  bankruptcies. 

Article  14.  The  production  (communications)  of 
books  and  inventories  can  be  legally  enforced  only  in 
questions  of  succession,  communauti,  dissolution  of  part- 
nership, and  in  cases  of  bankruptcy. 

Article  15.  In  the  course  of  an  action  the  produc- 
tion of  one  or  more  entries  upon  a  particular  point 
(reprSsentation)  may  be  ordered  by  the  Judge  even 
of  his  own  accord,  to  the  end  that  extracts  may  be  taken 
of  such  entries  as  relate  to  the  question  in  dispute. 

Article  16.  In  case  the  books,  the  production  of 
which  is  oflfered,  required,  or  ordered,  happen  to  be  in  a 
place  at  a  distance  from  the  Court  having  jurisdiction, 
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the  Judges  may  issue  letters  rogatory  to  the  Tribunal 
of  Commerce  of  that  place,  or  appoint  a  Justice  of  the 
Peace  to  examine  and  draw  up  a  report  of  the  contents, 
and  send  it  to  the  Court  before  which  the  action 
is  being  tried. 

Article  17.  If  the  party  whose  books  are  appealed 
to  in  proof  of  any  fact  refuses  to  exhibit  them,  the  Judge- 
may  accept  the  oath  of  the  opposite  party  as  evidence. 


TITLE  III. 

OF  CO-PARTNERSHIPS  AND  COMPANIES. 

SECTION  I. 

OF  THE  VARIOUS  KINDS  OF    CO-PARTNERSHIPS,  AND  THE 
RULES  PECUUAR  TO  EACH. 

Article  18.  The  contract  of  partnership  is  governed 
by  the  Code  Citnl,  the  laws  peculiar  to  trade,  and  the  agree- 
ment of  the  parties. 

Article  19.  The  law  recognises  three  kinds  of  trad^ 
ing  partnerships : — 

The  SociiU  en  noni  colkctif. 
The  SocMi  en  eommanditc. 
The  8oci6U  anonyme. 

Article  20.  The  Sociiti  en  nwn  coUedif  is  that  into 
which  two  or  more  persons  enter,  and  which  has  for  its 
object  the  carrying  on  of  trade  under  a  firm  name. 

Article  2L  The  names  of  the  partners  can  alone 
appear  in  the  firm  name. 

Article  22.  The  partners  en  nom  coUectif  specified 
in  the  deed  of  partnership  are  jointly  and  severally  liable 
for  all  the  engagements  of  the  firm,  although  but  one 
of  the  members  may  have  signed,  provided  he  used  the 
name  of  the  firm. 
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Article  23.  The  Sociiti  en  commandite  is  entered  into 
between  one  or  several  responsible  partners,  either  of 
whom  is  answerable  for  the  whole,  and  one  or  more 
partners  who  are  simply  capitalists,  and  are  termed  com- 
nianditairea  or  associis  en  commandite,  or  special  partners. 

It  is  carried  on  under  a  firm  name  which  must  neces- 
sarily be  that  of  one  or  several  of  the  general  partners. 

Article  24.  Where  there  are  several  partners,  jointly 
and  severally  liable  as  aforesaid,  whose  names  appear  in 
the  firm  name,  whether  they  be  all  entitled  to  sign  the 
firm  name,  or  only  one  or  more  of  them,  the  partnership 
is  a  general  one  as  regards  them  all,  and  only  special  as 
regards  those  who  simply  provide  the  capital. 

Article  25.  The  name  of  a  special  partner  cannot 
appear  in  the  firm. 

Article  26.  The  special  partner  is  liable  only  to 
the  extent  of  the  fiinds  which  he  has  put,  or  ought  to 
have  put,  into  the  concern. 

Article  27.  (As  modified  by  the  Law  of  6th  May, 
1863.)  The  special  partner  can  undertake  no  act  of 
management  even  by  virtue  of  a  power  of  Attorney. 

Article  28.  (As  modified  by  the  Law  of  6th  May, 
1863.)  Li  case  of  violation  of  the  preceding  Article, 
the  special  partner  is  liable,  jointly  and  severally,  with 
the  general  partners,  for  all  the  debts  and  engage- 
ments arising  from  the  acts  of  management  done  by 
him ;  and  he  can,  according  to  the  number  or  importance 
of  such  acts,  be  declared  jointly  and  severally  liable  for 
all  the  engagements  of  the  partnership,  or  one  or  more 
thereof  only.  Special  partners  are  not  made  liable  as 
general  partners  by  acts  of  mere  counsel,  advice,  guidance, 
or  inspection. 

Article  29.  The  Sociite  anonyine*  or  Corporation 
is  not  carried  on  under  a  firm  name ;  it  does  not  take 
its  name  from  any  of  its  members. 

*  SoeiitU  Anonyme*  are  governed  by  a  epecial  Law  of  the 
:27tb  July,  1867.    See  further  for  the  text  of  this  Law. 
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Article  30.  It  takes  its  name  fix)in  the  nature  of 
the  trade  which  it  purports  to  cany  on. 

Article  31.  (Repealed  by  the  Law  of  24ih  July, 
1867,  Article  47.) 

Article  32.  The  managers  are  only  responsible  for 
the  due  execution  of  the  orders  they  have  received. 
They  do  not  incur  by  their  acts  any  liability,  personally 
or  jointly  and  sevendly,  with  respect  to  the  engagements 
of  the  SociStS. 

Article  33.  The  members  are  subject  to  no  loss, 
beyond  the  amount  of  their  interest  in  the  concan. 

Article  34.  The  capital  of  the  SociiU  anonynw  is 
divided  into  shares,  and  even  into  share  coupons  of  equal 
value. 

Article  35.  A  share  may  be  constituted  under  form 
of  a  voucher  to  bearer  {titre  an  porteur).  In  this  case 
transfer  may  take  place  by  delivery. 

Article  36.  Property  in  the  shares  may  be  esta- 
blished by  an  entry  in  the  books  of  the  compimy. 
In  this  case  the  transfer  is  effected  by  a  declaration 
thereof  written  in  the  books  and  signed  by  the  trans- 
ferror or  by  his  agent. 

Article  37.  (Repealed  by  the  Law  of  24th  July^ 
1867,  Article  47.) 

Article  38.  The  capital  of  special  partnershipa 
{Sociitis  en  commandiie)  may  be  likewise  divided  into 
shares  without  prejudice  to^he  rules  established  for  this 
species  of  partnership.* 

Article  39.  Partnersliip  agreemente,  whether  gene- 
ral or  special  {Soci^iSs  en  nom  coUectif  or  en  canmunuiite)^ 
must  be  drawn  up,  by  actes  publics  or  sous  signature  pritie^ 
conforming  in  the  latter  case  to  Article  1325  of  the 
Code  Civilf 

^  The  special  partnerships  (Soeietis  en  comnumdite)  whose  capital 
is  divided  into  shares,  are  governed  by  a  special  Law  of  the  27  tk 
July,  1867.    See  farther  for  the  text  of  this  Law. 

t  The  Aetes  sow  semg  privS,  containing  reciprocal  agreement^ 
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Article  40.  (Repealed  by  the  Law  of  24!th  July, 
1867.) 

Article  41.  No  proof  by  witness  can  be  received 
to  contradict  what  is  contained  in  the  deeds  constituting 
the  partnership^  nor  of  anything  extrinsic  to  their  con- 
tents, nor  of  anjrthing  alleged  to  have  been  agreed  to 
before,  at  the  time  of,  or  since  the  deed,  although  it  relates 
to  a  sum  under  one  himdred  and  fifty  francs.* 

Articles  42,  43,  44, 45,  46.  (Repealed  by  the  Law 
of  24th  July,  1867.) 

Article  47.  Independently  of  the  three  kinds  of 
90ciit4s  hereinbefore  mentioned,  the  law  recognises  the 
associatiotis  commerciaUa  en  participation. 

Article  48.  These  partnerships  relate  to  one  or 
several  commercial  transactions ;  they  may  be  carried  on 
for  the  purposes,  according  to  the  forms,  in  the  proportions 
of  interest,  and  on  the  conditions  agreed  upon  amongst 
the  shareholders. 

Article  49.  The  existence  of  associations  en  partici- 
pation may  be  proved  by  books,  correspondence,  and  by 
parol  evidence,  if  the  Court  decides  that  the  same  can 
be  admitted. 

Article  50.  Commercial  associations  en  participation 
are  not  subjected  to  the  formalities  prescribed  for  the 
other  descriptions  of  socUt^s. 


are  valid  only  when  executed  in  as  many  originals  as  there  are 
parties  interested  therein.  Each  original  must  mention  the  number 
of  originals  which  have  been  executed. 

*  In  civil  contracts,  viva  voce  evidence  is  only  received  in  cases 
Trhere  the  matter  in  dispute  amounts  to  less  than  150  francs.  This 
principle  does  not  apply  to  commercial  suits,  in  which  all  kinds  of 
evidence  are  admitted,  whatever  may  be  the  amount  in  dispute. 
Article  41  applying  to  both  civil  and  commercial  Sociite,  it  is 
necessary  to  explain  that  viva  voce  evidence  is  not  allowed  in 
actions  arising  out  of  Soci^te,  in  cases  above  150  francs. 
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SECTION  IL 

OP    DIFFERENCES    BETWEEN    CO-PARTNERS,  AND    OF   THE 
THE  MANNER  OF  ADJUSTING  THEM. 

Articles  51  to  63  were  repealed  by  the  Law  of  17Ui 
July,  1856,  which  suppressed  compulsory  arbitration. 
Disputes  between  partners  are  now  adjudicated  upon 
by  the  Tribunal  of  Commerce.  (See  Article  631  of  the 
Code  of  Commerce.) 

Article  64.  All  actions  against  partners  who  are 
not  charged  with  the  liquidation,  and  their  widows,  heirs, 
or  representatives,  are  barred  after  five  years  from  the 
termination  or  dissolution  of  the  partnership,  if  the  deed 
of  partnership  stating  its  duration  or  term,  or  the  deed 
of  dissolution  was  posted  up  and  registered  in  conformity 
with  Articles  42,  43,  44,  and  46,*  and  if,  since  the  ful- 
filment of  the  above  formality,  the  statute  of  limitations 
has  not  been  interrupted  as  regards  them  by  any  judicial 
proceedings. 


TITLE  IV. 
OF  SEPARATION  OF  PROPERTY  {Separation  de  biens). 

Article  65.  Every  petition  for  the  separation  of 
property,  shall  be  prosecuted,  conducted,  and  determined 
pursuant  to  the  enactments  contained  in  the  Cod€  Okil, 
Book  III,  Title  V.,  Chapter  IL,  Section  IIL,  and  in 
the  Code  de  Procedure,  Second  Part,  Book  L,  Title  VIIL 

Article  66.  Every  judgement  which  pronounces  a 
separation  between  the  persons,  or  a  divorcef  between 

*  The  formalities  preecribed  by  these  Articles  were  modified  bj 
the  law  of  27th  July,  1867,  and  it  is  to  this  new  law  that  Article  64 
here  refers. 

t  Divorce  is  abolished  in  Prance.   (Law  of  8th  May,  181G.) 
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husband  and  wife,  one  of  whom  is  a  trader,  shall  be 
subjected  to  the  formalities  prescribed  by  Article  872  of 
the  Code  de  Procedure  Cwile  f  in  default  thereof  it  shall 
always  be  competent  for  the  creditors  to  resist  the  judge- 
ment, so  fjBU*  as  it  affects  their  interests,  and  to  challenge 
the  liquidation  which  may  have  followed  by  virtue 
thereof 

Article  67.  An  extract  from  every  marriage  contract 
between  husband  and  wife,  one  of  whom  carries  on 
trade,  shall  be  transmitted  within  one  month  from  the 
date  of  the  contract,  to  the  registry  and  other  places 
mentioned  in  Article  872  of  the  Code  de  Procedure  Civik, 
in  order  to  be  poated  up  on  the  notice-board,  pursuant  to 
the  terms  of  the  same  article.  This  extract  must  state 
whether  the  husband  and  wife  are  married  under  the 
regime  de  communauU,  whether  they  are  separate  as 
regards  property,  or  whether  they  have  contracted  under 
the  rigime  dotal. 

Article  68.  The  notary  who  prepares  the  contract 
of  marriage  is  compelled  to  make  the  transmission  re- 
quired  by  the  preceding  Article,  imder  a  penalty  of 

*  The  following  is  a  translation  of  Article  872 : — "  The  judge- 
ment decreeing  the  separation  shall  be  read  publicly,  upon  the 
rendering  thereof  at  the  Tribunal  of  Commerce  of  the  place,  if 
there  be  one.  An  extract  of  the  judgement,  containing  the 
date,  the  designation  of  the  tribunal  in  which  the  judgement 
was  rendered,  the  Christian  names,  surnames,  professions,  and 
residence  of  the  married  parties,  shall  be  inscribed  on  a  notice- 
board  used  for  the  purpose,  and  exposed  during  one  year  in 
the  Audience  Chamber  of  the  Tribunal  de  premise  Instance 
and  of  the  Tribunal  de  Commerce  of  the  domicile  of  the  husband, 
even  when  he  is  not  a  trader ;  and  if  there  be  no  Tribunal  de 
Co^nmerce,  in  the  principal  chamber  of  the  Town  Hall  of  the  domi- 
cile of  the  husband.  A  similar  extract  shall  be  aflSxed  to  the  notice- 
board  exposed  in  the  Chamber  of  the  AvouSs  and  Notaires  if 
one  exists.  The  wife  cannot  put  the  judgement  in  execution 
until  the  above-mentioned  formalities  have  been  complied  with ; 
it  is  not  necessary  however  that  she  should  await  the  expiration 
of  the  above-mentioned  term  of  one  year. 
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one  hundred  francs  *  and  even  of  deprivation  of  hia 
office ;  he  is  also  liable  to  the  creditors,  if  it  be  proved 
that  the  omission  occurred  through  collusion. 

Aeticle  69.  (As  modified  by  the  Law  of  28th 
May,  1838.)  A  husband^  separated  as  regards  property, 
or  married  under  the  rigime  dotal,  who  engages  in  trade 
subsequent  to  the  marriage,  shall  be  bound  to  make  the 
same  transmission  within  one  month  fix)m  the  day  he 
has  commenced  business,  under  pain,  in  case  of  insolvency, 
of  being  convicted  of  fraudulent  bankruptcy. 

Article  70.  The  same  transmission  shall  be  made, 
under  the  same  penalty,  within  one  year  from  the  pub- 
lication of  the  present  law,  by  all  married  persons,  sepa- 
rate as  regards  property,  or  married  ujider  the  regime 
dotal,  who,  at  the  time  of  such  publication,  are  engaged 
in  trade. 


TITLE  V. 

OF  EXCHANGES   (Bourses  de    Commerce),    stockbrokebs 
(Agents  de  Change),  AND  BROKERS  {Courlien) 

SECTION  L 
OF  EXCHANGES  OF  COMMERCE. 

Article  71.  The  Bourse  de  Commerce  is  an  assembly 
which  is  authorised  by  Government,  and  is  composed  of 
merchants,  ship-masters,  stockbrokers,  and  brokers. 

Article  72.  The  result  of  the  negotiations  and  trans- 
actions which  take  place  upon  'Change  determines  the 
rate  of  exchange  on  goods,  insurance,  freights,  carriage 
by  land  and  water,  in  the  public  and  all  other  funds,  ihe 
rates  of  which  are  susceptible  of  being  quoted. 

Article  73.    These  several  rates  are  determined  by 

«  Since  reduced  to  20  francs.    (Law  of  16th  June,  1824,  Art.  la) 
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the  exchange  agents  and  brokers,  according  to  the  forms 
prescribed  by  general  or  particular  rules. — {.RiglenienU  de 
Police  Qin^ratix  ou  particuliers.) 


SECTION  n. 

OF  STOCKBROKERS  AND  BROKERS. 

Article  74.  The  law  recognises,  in  the  carrying  on  of 
trade,  intermediate  agents,  namely : — stock  or  exchange 
brokers  and  brokers.  These  are  established  in  every 
town  in  which  there  is  a  Bourse  de  Commerce.  They  are 
appointed  by  the  Government.  (Thus  modified  by  the 
Law  of  2nd  July,  1862.) 

Article  75.  Stockbrokers  belonging  to  Bourses  pro- 
vided with  a  Parquet  can  associate  themselves  with  capi- 
talists who  can  share  in  the  profits  and  losses  resulting 
from  the  working  of  the  ofiice,  or  of  the  sale  thereof. 
These  capitalists  are  only  liable  for  losses  to  the  extent 
of  the  capital  they  embark  in  the  business.  The  party 
who  holds  the  office  must  always  be  aproprietor  in  his  own 
name  of  one-fourth  at  least  of  the  amoujit  representing  the 
value  of  the  same  and  the  amount  of  the  caution-money. 
An  extract  of  the  deed  and  of  the  changes  that  may  take 
place  therein  must  be  published,  under  pain  of  nullity  as 
regards  the  parties  interested,  but  such  default  cannot  be 
alleged  as  against  the  rights  of  third  parties. 

Article  76.  Stockbrokers  appointed  in  the  manner 
prescribed  by  law  have  alone  the  right  of  operating  in 
the  public  and  other  funds  susceptible  of  quotation,  of 
negotiating  for  other  parties  their  bills  or  notes  of  ex- 
change, and  all  other  negotiable  paper,  and  of  declaring 
the  current  market  price  thereof. 

Stockbrokers  can,  jointly  with  the  merchandise  bro- 
kers, negotiate  and  carry  out  the  sale  or  purchase  of 
bullion  or  specie.  They  alone  have  the  right  to  declare 
the  current  market  price. 
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Article  77.  There  are  merchandise  brokers,  insur- 
ance brokers,  interpreting  and  ship  brokers,  land  and 
water  carriage  brokers. 

Article  78.  Merchandise  brokers  appointed  in  the 
manner  prescribed  by  law  *  have  alone  the  right  to  act 
as  brokers  for  goods,  and  to  declare  the  current  market 
price  thereof.  They  exercise,  concurrently  with  agents 
de  change,  the  brokerage  of  metals  and  metallic  substances. 

Article  79.  Insurance  brokers  jointly  with  notari^ 
draw  up  all  contracts  and  policies  of  insurance.  They 
attest  under  signature  the  truth  of  such  writings, 
certifying  the  rate  of  premium  for  all  voyages  by  sea  or 
river. 

Article  80.  The  interpreting  and  ship  brokers  have 
the  brokerage  of  freights  and  charter-parties ;  they  have 
moreover  alone  the  right  of  translating,  in  contested 
matters  brought  before  the  Tribunals,  the  declarations, 
charter  parties,  bills  of  lading,  contracts,  and  all  commer- 
cial writings,  the  translation  of  which  shall  be  necessaiy ; 
and  lastly,  of  fixing  the  rates  of  freight  or  carriage. 

In  all  commercial  disputes,  and  where  the  interest  of 
the  Customs  is  concerned,  they  alone  interpret  for  all 
foreigners,  masters  of  ships,  merchants,  crews,  and  other 
seafaring  persons. 

Article  81.  The  same  individual  may,  if  the  official 
act,  by  which  he  is  appointed,  authorises  it,  combine 
the  functions  of  agent  de  change,  merchandise,  insurance, 
interpreting  and  ship  broker. 

Article  82.  The  land  and  water  carriage  brokers, 
appointed  according  to  law,  have  alone,  in  the  places 
where  they  are  established,  the  right  of  brokerage  in 
transports  by  land  and  by  water.  They  cannot  in  any 
case,  or  under  any  pretext,  exercise  the  functions  of 
merchandise,  insurance,  or  ship  brokers,  mentioned  in 
Articles  78,  79,  and  80. 

*  The  monopoly  of  the  merchandise  brokers  is  suppressed  bjr  tbe 
Law  of  18  Juill.  18G6. 
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Article  83.  No  bankrupt  can  be  agent  de  change  or 
broker,  unless  he  has  been  reinstated  {rihabiliti). 

Article  84.  Agents  de  change  and  brokers  are  bound 
to  keep  a  book  in  the  form  prescribed  by  Article  11. 
They  are  bound  to  enter  in  this  book  day  by  day,  and 
in  the  order  of  dates,  without  erasures,  interlineations 
or  transferences,  and  without  abbreviations  or  cyphers, 
all  the  conditions,  of  their  sales,  purchases,  insurances^ 
negotiations,  and  in  general  of  all  their  acts  of  agency. 

Article  85.  An  agent  de  change  or  broker  cannot, 
in  any  case,  or  under  any  pretext,  carry  on  commercial 
or  banking  operations  on  his  own  account. 

He  xMinnot  be  interested  directly  or  indirectly  in  his 
own  name  or  under  a  bon^owed  name  in  any  commer- 
cial enterprise. 

Article  86.  He  cannot  become  guarantee  for  the 
performance  of  the  bargains  which  he  makes  for  his 
employers. 

Article  87.  Every  infraction  of  the  provisions  con- 
tained in  the  two  preceding  Articles  incurs  the  punish- 
ment of  privation  of  office,  and  a  fine  to  be  imposed  by 
the  Tribunal  de  police  correctionneil€,not  exceeding  the  sum 
of  three  thousand  francs,  without  prejudice  to  the  right 
of  the  party  injured  to  an  action  for  damages. 

Article  88.  No  agent  de  change  or  broker  dismissed 
fh)m  office  in  virtue  of  the  preceding  Article  can  be 
restored  to  his  functions. 

Article  89.  In  case  of  bankruptcy  every  agent  de 
change  or  broker  shall  be  prosecuted  for  fraudulent 
bankruptcy. 

Article  90.  (As  modified  by  Law  of  2nd  July, 
1862.)  Provision  shall  be  made  by  rSgleinents  d'administra' 
^lon  j!)iiWi5'Me  concerning  the  following,  viz. : — 1.  The  rate 
of  caution  money,  which  can  not  exceed  250,000  francs. 
2.  The  negotiation  and  transfer  of  property  in  public 
securities,  and  generally  as  regards  the  execution  of  the 
•provisions  contained  in  the  present  chapter. 
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TITLE  VI. 

OF  PLEDGES,  COMMISSION  AGENTS,  AND  COMMON  CARRIEBS. 

(Du  Gage  et  des  Commmixmnaires) 
Law  of  23rd  May,  1863. 

SECTION  I. 
OF  PLEDGES. 

Article  OL  A  pledge  made  by  a  trader  or  by  a  non- 
trader  in  the  course  of  a  commercial  transaction  may  be 
established  as  regards  third  parties  as  well  as  regards 
the  contracting  parties,  according  to  the  provisions  of 
Article  109  of  the  Code  de  Commerce.  The  pledge  of 
negotiable  securities  may  also  be  established  by  a  regular 
endorsement,  stating  that  the  securities  have  been  de- 
posited as  guarantee.  Shares,  shares  of  interest  {part 
d^intirits),  and  bonds  made  to  order  {phUgatioM  nominatives) 
of  financial,  manufacturing,  commercial,  or  civil  companies, 
the  transfer  of  which  is  effected  by  transfers  in  the  books 
of  the  Company,  may  be  pledged  by  a  transfer  by  way  of 
security  inscribed  as  such  in  the  said  books.  The  present 
Article  does  not  repeal  the  clauses  of  Article  2075  of  the 
Code  Civil  as  regards  the  pledging  of  claims,  of  which 
the  pledgee  does  not  obtain  full  possession  till  after  due 
notice  to  the  debtor  liable  thereupon.  Bills  of  exchange 
gjven  in  pledge  can  be  sued  upon  by  the  pledgee. 

Article  92.  In  all  cases,  no  preferential  claim 
to  the  property  pledged  exists  thereon  unless  the 
security  be  placed  and  remain  in  the  possession  of  the 
creditor,  or  of  a  third  person  agreed  upon  between  the 
parties.*  The  creditor  is  reputed  to  have  the  goods  in 
his  possession  when  they  are  at  his  disposal  in  his  ware- 

*  Bills  of  sale  do  not  exist  in  France.  It  is  not  possible  to  bor- 
row money  upon  property  which  is  to  remain  in  the  possession  of 
the  borrower,  as  is  customary  in  England. 
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houses  or  ships,  in  the  Custom  House  or  public  bonded 
warehouses,  or  if  before  their  arrival  he  becomes  entitled  to 
the  same  by  virtue  of  a  bill  of  lading  or  carrier's  receipt. 

Article  93.  In  default  of  payment  at  maturity, 
the  creditor  can,  eight  days  after  notice  to  the  debtor 
and  to  the  third  party  (if  any)  holding  the  security, 
proceed  to  public  sale  of  the  property  pledged.  Sales, 
other  than  those  monopolised  by  stockbrokers,  must 
be  effected  by  brokers.  Nevertheless,  upon  the  petition 
of  the  parties,  the  President  of  the  Tribunal  de  Commerce 
can  appoint  a  member  of  another  body  of  public 
oflBcials  to  carry  out  the  sale.  In  the  latter  case,  the 
public  official,  whoever  he  may  be,  entrusted  with 
the  sale,  is  subjected  to  the  provisions  governing 
brokers  as  regards  the  formalities,  the  tariffs,  and  the 
responsibility  attending  the  same. 

The  provisions  of  Articles  2  to  7  inclusive,  of  the  Law 
of  28th  May,  1858,  respecting  public  sales,  are  applicable  to 
sales  carried  out  in  pursuance  of  the  preceding  paragraph. 
Any  clause  authorising  a  creditor  to  realise  the  security 
and  dispose  of  the  same,  without  complying  with  the 
formalities  hereinbefore  mentioned,  is  void  and  of  no 
effect     (Thus  modified  by  the  Law  of  28th  May,  1858.) 


SECTION  II. 
OF  FACTORS  IN  GENERAL. 

Article  94.  A  factor  is  one  who  transacts  business 
in  his  own  name,  or  under  a  firm  name  for  the  account 
of  a  principal  The  duties  and  rights  of  factors  and 
agents  who  act  in  the  name  of  a  principal  are  deter- 
mined by  the  Code  Civil,  Book  III,  Title  XIII. 

Article  95.  Every  factor  has  a  lien  upon  the 
goods  sent  to,  deposited  with,  or  consigned  to  him, 
from  the  simple  fact  of  such  sending,  deposit,  or 
consignment,    for    all    loans,    advances,    or    payments. 
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made  by  him  either  before  the  receipt  of  the  same, 
or  during  the  time  they  i-emained  in  his  possession. 
This  lien  subsists  only  pursuant  to  the  condition  con- 
tained in  Article  92  supra.  In  the  lien  of  a  factor, 
principal,  interest,  commission,  and  expenses  are  in- 
cluded. If  the  goods  are  sold  and  delivered  on  account 
of  the  principal,  the  factor  repays  himself  from  the  pro- 
ceeds of  the  sale  the  amoimt  of  his  claim,  in  priority 
to  the  creditors  of  the  principal. 


SECTION  in. 

OF  COMMON  CABRIERS. 

Article  96.  A  party  who  undertakes  the  carriage 
of  goods  by  land  or  water  must  make  an  entiy  in  his 
journal  of  the  nature  and  quantity  of  the  merchandise, 
and  if  required,  of  the  value  thereof. 

Article  97-  He  is  responsible  for  the  arrival 
of  the  goods  within  the  time  limited  in  the  biU  of 
parcels,  except  in  the  case  of  farce  fnajeure,  as  defined 
by  law. 

Article  98.  He  is  responsible  for  all  damage  or  loss 
of  the  merchandise  and  goods,  unless  a  contrary  stipula- 
tion appears  in  the  bill  of  lading,  or  unless  in  case  of 
farce  majeure. 

Article  99.  He  is  responsible  for  the  acts  of  the  in- 
termediary agent  to  whom  he  addresses  the  merchandise. 

Article  100.  The  merchandise,  when  once  out  of  the 
warehouse  of  the  vendor  or  party  despatching  the  same, 
is  forwarded,  unless  it  be  agreed  otherwise,  at  the  risk 
of  the  owner,  the  latter  reserving  his  right  of  indemnity 
against  the  carrier  entrusted  with  the  carriage. 

Article  lOL  The  way-biU  [lettre  de  vaiture)^  amounts 
to  a  contract  between  the  consignor  and  the  carrier; 
or  between  the  consignee  and  the  carrier. 
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Article  102.  The  way-bill  must  be  dated ;  it  should 
set  out — ^the  nature,  the  weight,  or  contents  of  the  object 
to  be  carried ;  the  period  within  which  the  carriage  must 
be  effected.  It  must  also  state  the  name  and  domicile  of 
the  commismnnaire  through  whose  medium  the  carriage 
is  to  be  effected,  should  one  exist ;  the  name  of  the  con- 
signee ;  the  name  and  address  of  the  carrier ;  also  the  rate 
of  carriage,  and  the  indemnity  payable  for  delay.  The 
document  must  be  signed  by  the  sender  or  the  com^ 
mimannaire ;  the  marks  and  numbers  of  the  goods  must 
be  inserted  in  the  margin.  The  bill  of  parcels  must  be 
copied  by  the  commismnnaire  into  a  register,  marked 
and  initialed,  each  entry  in  which  must  be  made 
consecutively  and  without  blanks. 


SECTION  IV. 
OF  CARRIERS. 

Article  103.    A  carrier  is  responsible  for  the  loss  of 

the  objects  entrusted  to  him  to  deliver,  unless  in  case  of 

force  majeure.    He  is   responsible  for  all  damage  other 

than  such  as  may  inherently  exist  in  the  goods,  the  case 

of  force  majeure  excepted. 

Article  104.  If,  because  oi  force  majeure,  the  trans- 
port is  not  carried  out  within  the  period  stipulated, 
no  indemnity  is  payable  by  the  carrier  on  account 
of  the  delay. 

Article  105.  The  receipt  of  the  objects  transported, 
and  the  payment  of  freight  bars  all  claims  against  the 
carrier. 

Article  106.  In  case  of  dispute  or  refusal  to  receive 
the  goods,  their  condition  must  be  verified  and  re- 
ported on  by  experts  appointed  by  the  President  of 
the  Tribunal  of  Commerce,  or,  in  his  absence,  by  a 
Justice  of  the  Peace,  and  by  an  order  made  upon  petition. 
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The  deposit  or  seizure,  and  afterwards  the  transport  of 
the  goods  to  a  public  warehouse  can  be  ordered.  A 
sale  can  be  ordered  in  favor  of  the  carrier  to  the 
extent  of  the  amount  due  for  carriage. 

Article  107.  The  provisions  contained  in  the  present 
title  apply  also  to  shipmasters  and  proprietors  of  dili- 
gences and  public  conveyances. 

Article  108.  All  actions  against  commissiontiaires  and 
carriers  for  loss  or  damage  to  goods  are  barred  after  six 
months,  with  respect  to  goods  forwarded  in  the  interior 
of  France,  and  after  one  year  with  respect  to  goods  for- 
warded to  foreign  parts ;  the  time  to  be  calculated,  in 
case  of  loss,  from  the  date  when  the  delivery  of  the  goods 
should  have  been  effected :  and  in  case  of  damage,  from 
the  date  when  the  delivery  of  the  goods  shall  have 
taken  place;  without  prejudice  to  actions  for  fraud  or 
dishonesty. 


TITLE  VII. 

OF  PURCHASES  AND  SALES. 

Article  109.    Purchases  and  sales  are  proved : — 

By  actes publics. 

By  actcs  som  seing  prive. 

By  the  note-book  or  memorandum  of  an  agent  de 
change  or  broker,  duly  signed  by  the  parties. 

By  an  invoice  or  bill  of  parcels  duly  accepted. 

By  the  correspondence  of  the  partiea 

By  the  books  of  the  parties. 

By  parol  testimony  in  cases  where  the  Tribunal  shall 
determine  it  to  be  admissible. 
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TITLE  VIII. 

OF    BILLS    OF    EXCHANGE,  PROMISSORY    NOTES  {Bilkts    A 

Ordre)y  AND  prescription  (limitation  of  actions). 

SECTION  I. 

OF  BILLS  OF  EXCHANGE. 

§  1* — OF  THE  FORM  OF  A  BILL  OF  EXCHANGE. 

Article  110.  A  bill  of  exchange  (httre  de  change) 
is  drawn  from  one  place  upon  another. 

It  is  dated  It  states  the  sum  payable,  the  name  of 
the  party  who  is  to  pay  the  same,  the  date  and  place 
where  payment  should  be  made,  and  the  value  received 
in  cash,  goods,  in  accounts,  or  otherwise. 

It  is  payable  to  the  order  of  a  third  party,  or  to  the 
order  of  the  drawer. 

K  the  bill  is  drawn  in  sets  of  first,  second,  third,  etc., 
it  is  so  expressed. 

Article  IIL  A  biU  of  exchange  can  be  drawn  upon 
one  party,  and  be  payable  at  the  domicile  or  residence 
of  a  third. 

It  can  be  drawn  by  order  and  for  account  of  a  third 
party. 

Article  112.  All  bills  of  exchange  containing  ficti- 
tious statements  as  to  name,  profession,  domicile,  or 
the  places  where  the  same  are  drawn  or  payable,  have 
the  force  and  effect  of  simple  promises  only. 

Article  113.  The  signatures  of  married  and  un- 
married women,  non-traders,  upon  a  bill  of  exchange, 
bind  them  only  to  the  extent  of  simple  promises. 

Article  114.  Bills  of  exchange  signed  by  minors, 
non-traders,  are  void  as  against  them,  without  prejudice 
to  the  rights  of  the  other  parties  thereto,  pursuant  to 
Article  1312  of  the  Cods  CiviL^ 

*  Article  1312  of  the  Civil  Code  provides  that  minors  cannot 
be  exonerated  from  their  engagements  if  they  have  benefited  by 
the  same.  ^ 
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§  2. — OF  PROVISION  {de  la  Provision). 

Article  115.  The  provision  should  be  furoished  by 
the  drawer,  or  by  the  party  for  whose  account  the  bill  is 
drawn,  but  the  drawer  for  account  of  a  third  party 
remains  nevertheless  personally  responsible  towards  the 
indoFsers  and  the  holder  alone. 

Article  116.  Provision  exists,  if,  at  the  maturity 
of  the  bill,  the  party  upon  whom  it  is  drawn  be 
indebted  to  the  drawer,  or  to  the  party  upon  whose 
account  the  bill  was  drawn,  in  a  sum  at  least  equal  to 
the  amount  of  the  bill  of  exchange. 

Article  117.  By  acceptance,  provision  is  presumed 
to  exist,  and  as  regards  indorsers,  acceptance  establishes 
proof  thereof.  Whether  there  be  acceptance  or  not,  the 
drawer  alone  is  bound  to  prove,  if  it  be  disputed,  that  the 
parties  upon  whom  the  bill  was  drawn,  had  provision  at 
maturity ;  otherwise  he  is  compelled  to  give  security  for 
the  same,  although  the  protest  may  have  been  made 
after  the  periods  fixed  by  law. 

§  3. — OF  acceptance. 

Article  118.  The  drawer  and  indorsers  of  a  bill  of 
exchange  are  jointly  and  severally  sureties  for  the 
acceptance,  and  the  payment  of  the  bill  at  maturity. 

AjiTiCLE  119.  The  refusal  to  accept  is  proved  by  a 
document  called  "  protest  for  non-acceptance." 

Article  120.  Upon  notice  of  the  protest  for  non- 
acceptance,  the  indorsers  and  the  drawer  are  res- 
pectively bound  to  give  security  to  ensure  the  payment 
of  the  bill  at  maturity,  or  to  pay  the  same  together 
with  the  expenses  of  protest  and  of  re-exchange. 

The  party  giving  security  for  the  drawer,  or  for  an 
indoraer,  is  jointly  and  severally  liable  only  with  the 
parties  for  whom  his  security  is  given. 

Article  121.    A  party,  by  accepting  a  bill  of  exchange. 
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rcndera  himself  liable  to  pay  the  amount  thereof.  An 
acceptor  cannot  recall  his  acceptance,  even  if  the  drawer 
had  suspended  payment  without  the  acceptors  know- 
ledge, before  ho  had  accepted  the  bill. 

Article  122.  The  acceptance  of  a  bill  of  exchange 
must  be  signed. 

The  acceptance  is  expressed  by  the  word  "  accepts." 

The  acceptance  must  be  dated  if  the  bill  is  payable  at 
one  or  several  days  or  months  after  date ;  and  in  the 
latter  case,  the  non-existence  of  the  date  of  acceptance 
renders  the  instrument  payable  at  the  expirationr  of  the 
term  stated,  calculated  from  the  date  of  the  bill. 

Article  123.  The  acceptance  of  a  bill  of  exchange 
payable  in  a  place  other  than  the  residence  of  the  ac- 
ceptor, must  state  the  domicile  at  which  payment 
should  be  made,  or  the  requisite  legal  formalities  com- 
plied with. 

Article  124.  An  acceptance  cannot  be  conditional ; 
but  it  can  be  limited  as  regards  the  amount  accepted  for, 
and  in  this  case  the  bearer  must  protest  the  bill  for  the 
surplus. 

Article  125.  A  bill  of  exchange  should  be  accepted 
upon  presentation,  or  at  latest  within  twenty-four  hours 
therefrom.  After  the  expiration  of  twenty-four  hours, 
if  the  bill  be  not  returned  accepted  or  non-accepted,  the 
party  retaining  the  same  is  liable  for  damages  to  the 
holder. 

§  4.— OP  acceptance  supra  protest. 

Article  126.  In  the  case  of  protest  for  non-accept- 
ance, the  bill  of  exchange  can  be  accepted  by  a  third 
party  intervening  for  the  drawer  or  for  one  of  the 
indorsers. 

The  fact  of  endorsement  supra  protest  must  be  men- 
tioned in  the  protest,  and  must  be  signed  by  the  party 
so  endorsing. 

Article  127.    The  party  endorsing  supra  protest  is 
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bound  to  notify  the  person  for  whom  he  has  endorsed  of 
the  fact  without  delay. 

Akticle  128.  The  holder  of  a  bill  of  exchange  pre- 
serves all  his  rights  against  the  drawer  and  indorsers  in 
case    the  drawee  refuses   acceptance,   notwithstanding 

acceptance  supra  protest. 

• 

§  5. — OF  MATURnr. 

Article  129.  A  bill  of  exchange  can  be  drawn  as 
follows : — 

•  At  sight. 
At  one  or  several  dajrs  \ 

At  one  or  several  months      J  after  sight 
At  one  or  several  usances      / 
At  one  or  several  days         \ 
At  one  or  several  months     >  after  date. 
At  one  or  several  usances     ) 
At  a  day  fixed  or  determined. 
At  fair  time. 
Article  130.    A  bill  of  exchange  drawn  at  sight  is 
payable  upon  presentation. 
Article  131.    The  maturity  of  a  bill  of  exchange 
At  one  or  several  days  \ 

At  one  or  several  months      /  after  sight 
At  one  or  several  usances      J 
is  fixed  by  the  date  of  acceptance  or  by  that  of  the 
protest  for  non-acceptanca 

Article  132.  An  usance  is  reckoned  thirty  days, 
commencing  the  day  following  the  date  of  the  bill  of 
exchange. 

Months  are  calculated  according  to  the  Gregorian 
calendar. 

Article  133.  A  bill  of  exchange  payable  during  fair 
time,  matures  the  day  previous  to  the  closing  of  the  fair, 
or  the  day  of  the  fair,  if  the  same  last  but  one  day. 

Article  134.  When  a  bill  of  exchange  matures  upon 
a  legal  holiday  it  is  payable  the  day  preceding. 
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Article  135.  All  days  of  grace,  favour,  usage,  or 
local  custom  for  the  payment  of  bills  of  exchange  are 
abolished. 

§  6. — OF  INDOESEMENT. 

Article  136.  Property  in  a  bill  of  exchange  is 
transmissible  by  indorsement. 

Article  137.    The  indorsement  must  be  dated. 

It  should  set  out  the  value  received. 

It  should  mention  the  name  of  the  party  to  whose 
order  it  is  endorsed. 

Article  138.  If  the  indorsement  be  not  in  conformity 
with  the  preceding  Section,  it  does  not  take  effect  as  a 
transfer,  but  operates  as  a  power  onl3^ 

Article  139.  It  is  forbidden  to  antedate  indorse- 
menta    Such  an  offence  is  forgery. 

§  7.— OF  joint  and  several  llibility. 

Article  140.  All  the  parties  who  have  signed,  ac- 
cepted, or  indorsed  a  bill  of  exchange  are  jointly  and 
severally  liable  to  the  holder. 

§  8. — OF  SURETY  (Ami). 

Article  14L  The  payment  of  a  bill  of  exchange, 
can  be  guaranteed  independently  of  acceptance  and  en- 
dorsement by  an  "ami"  (surety). 

Article  142.  This  guarantee  is  given  by  a  third 
party  upon  the  bill  itself  or  by  a  separate  document. 

The  guarantor  is  liable,  jointly  and  severally,  with  the 
drawer  and  indorsers,  and  is  subject  to  the  same  mea- 
sures unless  the  parties  agree  otherwise. 

§  9.— OF  PAYMENT. 

Article  143.  A  bill  of  exchange  must  be  paid  in 
ihe  currency  indicated  therein. 

Article  144.    A  party  paying  a  bill  of  exchange 
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before  maturity  is  responsible  for  the  validity  of  such 
payment. 

Article  145.  A  party  who  pays  a  bill  of  exchange 
at  maturity,  and  without  receiving  notice  of  opposition 
to  the  payment,  is  presumed  to  be  legally  discharged. 

Article  146.  The  holder  of  a  bill  of  exchange  cannot 
be  compelled  to  accept  payment  thereof  before  maturity. 

Article  147.  The  payment  of  a  bill  of  exchange 
made  upon  a  second,  third,  or  fourth  of  exchange,  etc, 
is  valid  when  the  second,  third,  fourth,  etc.,  state  that 
the  payment  thereof  annuls  the  others. 

Article  148.  The  party  who  pays  a  bill  of  exchange 
on  a  second,  third,  fourth,  etc.,  without  withdrawing  the 
bill  upon  which  his  acceptance  appears,  is  not  discharged 
as  regards  the  holder  of  such  acceptance. 

Article  149.  "  Opposition"  to  payment  of  a  bill  of 
exchange  is  admissible  only  in  case  the  bill  is  lost,  or  the 
holder  bankrupt. 

Article  160.  In  the  case  of  loss  of  an  unaccepted 
bill  of  exchange,  the  party  to  whom  it  belongs  can  sue 
for  payment  on  a  second,  third,  fourth,  etc. 

Article  161.  K  an  acceptance  be  written  upon  a  bill 
of  exchange  which  is  lost,  proceedings  for  payment  upon 
a  second,  third,  fourth,  etc.,  cannot  be  instituted  without 
a  Judge's  order  and  without  giving  security. 

Article  162.  Jf  the  party  who  has  lost  the  bill  of 
exchange,  whether  accepted  or  not,  cannot  produce  the 
second,  third,  fourth,  etc.,  he  can  demand  payment  of  the 
lost  bill,  and  obtain  the  same  by  a  Judge's  order,  upon 
proving  his  title  thereto  by  his  books,  and  upon  giving 
security. 

Article  163.  In  case  payment  is  refused  upon 
demand  made  pursuant  to  the  two  preceding  Ar- 
ticles, the  owner  of  the  lost  bill  preserves  all  his  rights 
thereunder  by  making  an  act  of  protest. 

This  formality  must  be  complied  with  upon  the  day 
following  the  maturity  of  the  lost  bill. 
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Notice  of  protest  must  be  sent  to  the  drawer  and 
indorsera  in  the  forms  and  within  the  time  specified 
hereafter  for  the  same. 

Article  154.  The  owner  of  the  missing  bill  should,  in 
order  to  procure  the  second,  apply  to  his  immediate  in- 
dorser,  who  is  bound  to  lend  him  his  name  and  services  to 
apply  to  his  own  indorser,  and  so  on  through  all  the 
indorsers  up  to  the  drawer.  The  owner  of  the  missing 
bill  bears  all  the  costs  of  the  above. 

Abticle  156.  The  obligation  undertaken  by  the 
surety  mentioned  in  Articles  151  and  152  becomes  inope- 
rative after  three  years,  if  in  the  meantime  proceedings 
have  not  been  instituted. 

Article  156.  Payments  made  on  account  of  the 
amount  of  a  bill  of  exchange  relieve  the  drawer  and 
indorsers /?ro  ianto. 

The  bearer  must  protest  the  bill  for  the  surplus  due. 

Article  157.  The  Courts  cannot  extend  the  time 
for  payment  of  a  bill  of  exchange. 

§  10,— OF  PAYMENT  SUPRA  PROTEST. 

Article  158.  A  protested  bill  of  exchange  can  be 
paid  by  any  person  for  honor  of  the  drawer,  or  one  of  the 
indorsers. 

The  fact  of  payment  for  honor  must  be  stated  either 
in  or  at  the  end  of  the  deed  of  protest. 

Article  159.  A  party  paying  a  bill  of  exchange  for 
honor  stands  in  the  same  position  as  the  holder,  and 
must  fulfil  the  same  formalities. 

K  the  payment  be  made  for  honor  of  the  drawer,  all 
the  indorsers  are  discharged. 

K  it  be  made  for  honor  of  an  indorser,  the  subsequent 
indorsers  are  discharged. 

If  several  parties  oflTer  to  pay  supra  protest,  the  party 
discharging  the  greatest  number  of  parties  will  be  pre- 
ferred to  the  others. 

If  the  party  upon  whom  the  biU  was  originally  drawn 
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and  against  whom  the  bill  has  been  protested  for  want 
of  acceptance^  desires  to  pay  the  bill^  he  shall  be  pre- 
ferred to  all  others. 


§  11.— OF  THE  RIGHTS  AND  LIABILITIES  OF  THE 
HOLDER. 

Article  160.  The  holder  of  a  bill  of  exchange 
drawn  upon  the  Continent,  or  islands  of  Europe,  or 
Algeria,  and  payable  within  the  European  possessions  of 
France,  or  in  Algeria,  either  at  sight,  or  at  one  or  several 
days  or  months,  or  usances  after  sight,  must  enforce  pay- 
ment or  acceptance  within  six  months  from  the  date  of 
the  bill,  under  the  penalty  of  losing  his  recourse  against 
the  indorsers,  and  even  against  the  drawer  should  the 
latter  have  made  provision. 

The  limitation  is  four  months  for  biUs  of  exchange 
drawn  in  the  States  bordering  on  the  Mediterranean  and 
the  Black  Sea  upon  the  European  possessions  of  France, 
and  reciprocally  from  the  Continent  and  islands  of 
Europe  upon  French  establishments  in  the  Mediterranean 
and  Black  Seas. 

The  limitation  is  six  months  for  bills  of  exchange  drawn 
in  the  States  of  Africa  on  this  side  of  the  Cape  of  Good 
Hope,  and  America  on  this  side  of  Cape  Horn,  upon  the 
European  possessions  of  France,  and  reciprocally  in  the 
Continent  and  islands  of  Europe  upon  the  French  estab- 
lishments or  possessions  in  the  States  of  Africa  on  this 
side  of  the  Cape  of  Good  Hope,  and  in  the  States  of 
America  on  this  side  of  Cape  Horn. 

The  limitation  is  one  year  for  bills  of  exchange  drawn 
in  any  other  part  of  the  world  upon  the  European  pos- 
sessions of  France,  and  reciprocally  in  the  Continent  and 
islands  of  Europe  upon  the  French  possessions  and  estab- 
lishments in  any  other  part  of  the  world.  The  same 
penalty  applies  to  the  holder  of  a  bill  of  exchange  pay- 
able at  sight,  at  one  or  several  days,  months  or  usances 
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after  sight,  drawn  in  France,  or  in  the  French  establish- 
ments or  possessions,  and  payable  in  foreign  parts,  unless 
he  enforce  payment  or  acceptance  within  the  time  above 
mentioned  for  each  of  the  distances  respectively.  The 
above  limitations  are  doubled  in  case  of  maritime  war. 
The  above  provisions  shall  nevertheless  not  prejudice  any 
stipulations  to  the  contrary  that  may  be  agreed  upon 
between  the  holder,  the  drawer  and  even  the  indorsers. 

Abticle  161.  The  holder  of  a  bill  of  exchange  must 
demand  payment  thereof  upon  the  date  of  maturity. 

Article  162.  The  refusal  or  default  of  payment  must 
be  recorded  the  day  following  the  maturity  by  a  deed 
called  protest  for  non-payment. 

If  this  day  falls  upon  a  legal  holiday  the  protest  must 
be  made  the  day  following. 

Article  168.  The  holder  is  not  dispensed  from 
making  the  protest  in  default  of  payment  either  by  the 
protest  for  want  of  acceptance,  or  by  the  death  or  bank- 
ruptcy of  the  party  upon  whom  the  bill  of  exchange  was 
drawn. 

In  the  case  of  the  bankruptcy  of  the  acceptor  before 
maturity,  the  bearer  can  protest  the  biU  and  proceed 
against  the  other  parties  thereto  forthwith. 

Article  164.  The  holder  of  a  biU  of  exchange  pro- 
tested for  want  of  payment  can  bring  his  action  against 
the  drawer  and  each  of  the  indorsers  individually,  or 
collectively  against  the  drawer  and  indorsers.  The  same 
right  is  accorded  to  each  of  the  indorsers  with  respect  to 
the  drawer  and  preceding  indorsers. 

Article  165.  If  the  holder  enforces  his  remedy 
against  the  party  from  whom  he  received  the  bill,  he 
must  notify  him  of  the  protest,  and,  in  default  of  pay* 
ment  must  bring  action  to  obtain  judgement  within 
fifteen  days  after  the  date  of  the  protest  if  the  debtor 
reside  within  a  distance  of  five  myriamitres. 

This  limitation  is,  with  respect  to  the  party  domiciled 
more  than  five  myriamitreB  from  the  place  in  which  the 
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bill  was  payable,  increased  by  one  day  for  each  two  and 
a  half  myriametres  exceeding  the  five  myriam^tres. 

Article  166.  (Modified  as  follows  by  the  Law  of 
3rd  May,  1862.)  Upon  bills  of  exchange  drawn  in 
France,  and  payable  beyond  the  continental  territory 
of  France  in  Europe,  being  protested,  the  drawers  and 
indorsers  residing  in  France  must  be  sued  within  the 
periods  hereinafter  mentioned : 

Within  one  month  for  bills  payable  in  Corsica,  Algeria, 
Great  Britain,  Italy,  the  Low  Countries,  and  the  States 
or  Confederations  which  touch  the  frontiers  of  France. 
Within  two  months  for  bills  payable  in  the  other  States  of 
Europe,  bordering  on  the  Mediterranean  and  the  Black 
Sea.  Five  months  for  bills  payable  out  of  Europe  this 
side  of  the  Straits  of  Malacca  and  the  Sunda  Islands,  and 
this  side  of  Cape  Horn ;  eight  months  for  bills  payable 
beyond  the  Straits  of  Malacca  and  the  Sunda  Islands 
and  beyond  Cape  Horn. 

The  same  periods  must  be  proportionately  observed  in 
respect  of  proceedings  against  drawers  and  indorsers 
residing  in  French  possessions  situated  beyond  Europe. 

The  above  limitations  are  doubled  for  places  beyond 
the  seas  in  case  of  maritime  war. 

Article  167.  If  the  holder  exercises  his  recourse 
collectively  against  the  indorsers  and  the  drawer,  he  is 
entitled  with  respect  to  each  of  them,  to  the  periods 
specified  in  the  preceding  Articles. 

Each  of  the  indorsers  has  the  right  to  exercise  the 
same  recourse,  either  individually  or  collectively,  within 
the  same  periods. 

The  time  commences  to  run,  as  regards  them,  from  the 
day  following  the  date  of  the  citation  in  the  notice. 

Article  168.  After  the  expiration  of  the  times 
above-mentioned  for  the  presentation  of  a  bill  of  ex- 
change (at  sight,  or  at  one  or  several  days  or  months  or 
usances  after  sight),  for  the  protest  for  want  of  payment, 
for  the  institution  of  proceedings  against  the  guarantors, 
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the'  holder  of  the  bill  of  exchange  is  deprived  of  all 
remedies  against  the  indorsers. 

Article  160.  The  indorsers  are  also  deprived  of 
their  rights  to  sue  their  immediate  indorsers  as  guaran- 
tors, after  the  periods  above  set  out  as  applying  to  them 
respectively. 

Article  170.  The  holder  and  indorsers  are  in  like 
manner  deprived  of  their  rights,  as  against  the  drawer, 
if  the  latter  can  prove  that  provision  existed  at  the 
maturity  of  the  bill  of  exchange. 

In  this  case  the  holder  can  only  exercise  his  remedy 
against  the  drawee. 

Article  171.  The  outlawry  declared  in  the  three 
preceding  Articles  does  not  apply  to  the  case  of  the 
holder  of  a  bill  against  the  drawer  and  indorsers,  who, 
after  the  expiration  of  the  times  fixed  for  the  protest, 
the  notice  thereof  or  the  citation  to  judgement,  receive 
on  account,  set  off  or  otherwise,  funds  to  be  applied  to 
the  payment  of  the  bill  of  exchange. 

Article  172.  Independently  of  the  formalities  pre- 
scribed for  actions  upon  warranty,  the  holder  of  a  bill 
of  exchange,  protested  for  non-payment,  can,  with  the 
leave  of  a  judge,  attach  the  personalty  of  the  drawer, 
acceptors  and  indorsers. 

§  12. — OF  protests. 

Article  178.  (Modified  by  Decree  of  23rd  March, 
1848,  Article  2.)  Protests  for  non-acceptance  or  non-pay- 
ment are  made  by  two  notaries,  or  by  one  notary  and 
two  witnesses,  or  by  a  huissier  and  two  witnesses. 

The  protest  must  be  made  at  the  domicile  or  last 
known  domicile  of  the  party  by  whom  the  bill  of  ex- 
change was  payable ;  at  the  domicile  of  the  parties  named 
in  the  bill  to  pay  the  same  in  case  of  need,  and  at 
the  domicile  of  a  third  party  accepting  supra  protest. 
The  above  must  be  recorded  in  one  and  the  same  deed  of 
protest. 
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In  the  case  of  a  false  address  the  protest  is  preceded 
by  an  "  acte  de  perquisition^. 

Article  174.  The  deed  of  protest  contains  a  literal 
copy  of  the  bill  of  exchange,  the  acceptance,  the  indorse- 
ments, and  other  clauses  appearing  thereon ;  a  summons 
to  pay  the  amount  of  the  bill ;  it  also  states  whether  the 
party  liable  to  pay  the  bill  was  present  or  absent,  and 
the  reasons  assigned  for  refusal  to  pay,  and  the  inability 
or  refusal  to  sign. 

Article  175.  No  act  on  the  part  of  the  holder  of  a 
bill  of  exchange  can  dispense  with  the  protest,  with  the 
exception  of  the  case  provided  for  by  Article  150  et  seq, 
respecting  the  loss  of  a  bill. 

Article  176.  Notaries  and  huissiers  are  compelled, 
under  pain  of  suspension,  costs,  and  damages  towards 
the  parties,  to  leave  exact  copies  of  all  protests,  and  to 
transcribe  the  same  literally  day  by  day,  and  by  order 
of  date  in  a  special  register  indexed  and  paragraphed 
and  kept  in  the  form  prescribed  for  ripertoirea. 

Article  177.    Re-exchange  is  effected  by  a  "  retraite,^ 

Article  178.  (As  modified  by  the  Decree  of  24th 
March,  184!8,  which  has  not  been  repealed,  and  is  still 
applied  in  practice.)  The  retraite  comprises,  together 
with  the  detailed  statement  signed  by  the  drawer  only : 
1.  The  amount  of  the  principal  of  the  protested 
bill  2.  The  expenses  of  protest  and  notice.  3.  The 
interest  for  the  delay.  4.  Loss  of  exchange.  5.  The 
stamp,  which  is  fixed  at  thirty-five  centimes. 

Article  170.  (As  provisionally  modified  by  the 
Decree  of  24th  March,  1848.)  Re-exchange  is  calculated 
in  French  territory  uniformly  as  follows : — One  quarter 
per  cent,  upon  the  clief-lieux  de  dipartement.  One-half 
per  cent,  upon  the  chef-lieux  d'arrondisaement  Three 
quarters  per  cent,  upon  any  other  place.  In  no  case  will 
re-exchange  be  permitted  in  the  same  dipartement  Foreign 
exchanges  and  those  relating  to  French  possessions  out 
of  France  will  be  governed  by  the  usages  of  trade. 


Digitized  by 


Google 


OP  PROMISSORY  NOTES.  591 

Article  180.  (Repealed  by  the  Decree  of  24th 
March,  1848.) 

Article  181.  (Repealed  by  the  Decree  of  24th 
March,  1848.)    Account  of  return  expenses. 

Article  182.  One  compte  de  retour  only  can  be  made 
on  the  same  bill  of  exchange. 

This  compte  de  retour  is  reimbursed  by  one  indorser  to 
the  others  respectively  and  ultimately  by  the  drawer. 

Article  183.  Re-exchanges  cannot  be  cumulative. 
The  drawer  and  each  indorser  support  one  only  re- 
spectively. 

Article  184.  The  interest  upon  the  principal  of  a 
bill  of  exchange  protested  for  non-payment  is  payable 
from  the  date  of  the  protest 

Article  185.  The  interest  upon  the  expenses  of 
protest,  re-exchange,  and  other  legitimate  costs,  is  pay- 
able from  the  date  of  the  commencement  of  the  action 
for  payment  of  the  bill. 

Article  188.  (Repealed  by  the  Decree  of  24th 
March,  1848.) 


SECTION  XL 

OF  PROMISSORY  NOTES  (Billets  d  OrdreJ. 

Article  187.    All  the  provisions  relating  to  bills  of 
exchange,  viz. : — 
Maturity, 
Indorsement, 

Joint  and  several  liability. 
Sureties, 
Payment, 

Payment  supra  protest, 
Protest, 

Duties  and  rights  of  the  holder. 
Re-exchange  and  interest, 
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are  applicable  to  promissory  notes  without  prejudice  to 
the  provisions  contained  in  Articles  636,  637,  and  638. 

Article  188.  A  promissory  note  should  be  dated. 
It  should  state  the  amount  payable,  the  name  of  the 
party  to  whose  order  the  instrument  is  made,  and  the 
period  when  payment  must  take  place.  It  should  also 
state  whether  the  value  received  has  been  in  cash, 
merchandise,  open  account,  or  otherwise. 


SECTION  in. 
LIMITATION  OF  ACTIOKS  (Prcseription) . 

Article  189.  All  actions  relating  to  bills  of  exchange, 
and  to  promissory  notes  subscribed  by  merchants,  traders, 
or  bankers,  or  for  commercial  transactions,  are  barred 
after  five  years  from  the  date  of  the  protest  or  of  the  last 
judicial  proceeding,  if  judgment  has  not  been  rendered, 
or  if  the  debt  has  not  been  recognised  by  a  separate  act. 

Nevertheless  the  defendants  are  compelled,  if  required, 
to  affirm  under  oath  that  they  owe  nothing  further ;  and 
their  widows,  heirs,  and  representatives  must  in  like 
manner  swear  that  to  the  best  of  their  belief  nothing  is 
owing. 
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BOOK  II. 
OF  MARITIME  COMMERCE. 


TITLE  I. 

OF  SHIPS  AND  OTHEB  VESSELS. 

Article  190.  Ships  and  other  vessels  are  personal 
property. 

Nevertheless,  they  are  liable  for  the  debts  of  the 
vendor,  and  especially  for  those  which  the  law  declares 
to  be  privileged. 

Article  lOL  Privileged  debts  are  the  following,  and 
are  classed  in  the  following  order : 

1st.  Judicial  costs  and  other  charges  incurred  in 
obtaming  a  sale  of  the  vessel,  and  in  the  distribution  of 
the  proceeds  thereof. 

2nd.  The  charge  for  pilotage,  tonnage,  anchorage,  lash- 
ing, basin  or  outer  basin. 

3rd.  The  wages  of  the  keeper,  and  the  expenses  of 
watching  the  vessel  from  the  time  of  her  entrance  into 
port  till  the  sale. 

4th.  The  storage  of  her  rigging,  and  appurtenances. 

5th.  The  expenses  of  repairing  the  vessel,  rigging,  and 
appurtenances^  since  her  entrance  into  port  from  her  last 
voyage. 

6th.  The  wages  and  pay  of  the  captain  and  crew 
employed  in  the  last  voyage. 

7th.  The  sums  advanced  to  the  captain  for  the  necessary 
expenses  of  the  vessel  during  the  last  voyage,  and  the 
reimbursement  of  the  price  of  the  goods  sold  by  him  for 
the  same  purpose. 

8th.  The  sum^  due  to  the  vendor,  tradesmen,  and 
workmen  employed  in  the  building  of  the  vessel,  if  she 

Q  Q 
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has  not  yet  made  a  voyage,  and  those  due  to  creditors 
for  provisions,  work,  labour,  and  for  refitting,  victualling, 
outfit,  and  equipment,  before  the  departure  of  the  vessel, 
if  she  has  already  made  a  voyage. 

9th.  The  sums  lent  on  bottomry,  for  repairing,  victual- 
ling, outfit,  and  equipment,  before  the  departure  of  the 
vessel    (Repealed  by  the  Law  of  10th  Dec,  1874.) 

10th.  The  amount  of  the  premiums  of  insurance  effected 
on  the  hull,  rigging,  appurtenances,  outfit  and  equipment 
of  the  vessel  for  her  last  voyage. 

11th.  The  indemnity  due  to  the  freighters  for  not  de- 
livering the  goods  laden  on  board,  or  for  the  damage 
which  the  goods  may  have  sustained  through  the  fault 
of  the  captain  or  crew. 

The  creditors  comprised  in  each  section  of  this  Article, 
shall  have  a  concurrent  lien  on  the  vessel  for  the  amount 
of  their  demands ;  and  in  case  of  insufficiency,  the  price 
of  the  vessel  shall  be  divided  equally  among  them  in 
proportion  to  the  amount  due  to  each.  Parties  having 
claims  guaranteed  by  mortgage  upon  the  ship,  shall  be 
paid  in  the  order  of  registration  of  such  mortgages,  but 
not  before  payment  of  those  claims  which  the  law  declares 
by  this  same  Article  to  be  privileged  debts. 

Article  102.  The  privilege  granted  to  the  creditors 
mentioned  in  the  preceding  Article,  cannot  be  maintained, 
unless  their  several  demands  be  proved  in  the  following 
manner : 

1st.  The  judicial  costs  must  be  settled  by  the  com- 
petent court. 

2nd.  The  dues  for  tonnage  and  other  charges,  by  legal 
receipts  from  the  collectors. 

3rd.  The  debts  designated  in  Nos,  1,  3,  4,  and  5  of 
Article  191,  by  bills  certified  by  the  President  of  the 
Tribunal  of  Commerce. 

4th.  The  wages  and  pay  of  the  crew,  by  the  state- 
ments of  outfit  and*  dismantling  recorded  in  the  Office 
of  Maritime  Registry. 
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5th.  The  sums  lent^  and  the  value  of  the  merchandise 
sold,  to  defray  the  necessary  expenses  of  the  vessel 
during  the  last  voyage,  by  accounts  audited  by  the  cap- 
tain, and  confirmed  by  reports  signed  by  the  captain  and 
the  principal  officers  of  tiie  vessel,  proving  the  necessity 
for  the  loans. 

6th.  The  sale  of  the  vessel  by  an  instrument  in  writing 
having  a  date  certaine,  and  the  supplies  for  fitting  out 
and  victualling  the  vessel,  must  be  proved  by  the 
accounts,  bills  or  invoices,  witnessed  by  the  captain,  and 
audited  by  the  ship's  owner,  a  copy  of  which  must  be 
deposited  in  the  clerk's  office  of  the  Tribunal  of  Com- 
merce, before  the  departure  of  the  vessel,  or,  at  the  latest, 
within  ten  days  after  her  departure, 

7th.  Sums  lent  on  bottomry,  before  the  vessel's  de- 
parture, must  be  proved  by  contracts  certified  by  a 
notary,  or  sous  signatures  privies  of  the  parties,  duplicates 
of  which  must  be  deposited  in  the  clerk's  office  of  the 
Tribunal  of  Commerce,  within  ten  days  from  their 
date.  (Repealed  by  Art  27  of  the  Law  of  10th  Dec, 
1874.) 

8th.  The  premiums  of  insurance  must  be  proved  by 
the  policies,  or  by  extracts  from  the  books  of  insurance 
brokers. 

9th.  The  indemnity  due  to  freighters  must  be  proved 
by  judicial  decisions,  or  by  awards  of  the  arbitrators 
to  whom  the  subject  shall  have  been  submitted. 

Article  103.  The  privileges  of  creditors  are  extin- 
guished. 

Independently  of  the  general  causes  of  extinction  of 
obligations. 

By  judicial  sale,  made  according  to  the  forms  prescribed 
in  the  following  title  of  this  book. 

Or,  when^  after  a  voluntary  sale,  the  vessel  shall  have 
made  a  sea  voyage  in  the  name  and  at  the  risk  of  the 
purchaser,  and  without  objection  on  the  part  of  the  cre- 
ditors of  the  vendor. 

qq2 
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Article  194.  A  ship  is  understood  to  have  made  a 
sea  voyage : 

When  her  depaiture  and  her  arrival  shall  have  been 
entered  in  two  different  ports,  with  an  interval  of  thirty 
days  between  the  one  and  the  other ; 

When,  without  having  arrived  in  another  port,  more 
than  sixty  days  have  elapsed  between  her  departure  and 
return  to  the  same  port,  or  when  the  vessel,  having 
sailed  on  a  distant  voyage,  has  been  more  than  sixty 
days  at  sea,  without  any  claim  being  made  on  the  part 
of  the  creditors  of  the  vendor. 

Article  105.  The  voluntary  sale  of  a  vessel  must  be 
made  in  writing,  and  may  be  evidenced  by  an  ade  public 
or  by  dcte  satM  signatures  privies. 

It  may  be  made  for  the  whole  vessel,  or  a  portion  of 
the  vessel,  whether  she  be  in  port  or  at  sea. 

Article  196.  The  voluntary  sale  of  a  vessel  at  sea, 
does  not  operate  to  the  prejudice  of  the  creditors  of  the 
vendor. 

Consequently,  the  vessel  or  her  price  continues,  not- 
withstanding the  sale,  as  security  to  the  said  creditors, 
who  may  even,  if  they  deem  it  proper,  contest  the  legality 
of  the  sale  on  the  ground  of  fraud. 


TITLE  II. 

OF  THE  seizure  AND   SALE  OF  SHIPS. 

Article  197.  All  ships  and  vessels  may  be  seized  and 
sold  by  judicial  authority,  and  the  privilege  of  creditors 
shall  be  extinguished  by  the  following  formalitiea 

Article  198.  No  proceeding  in  regard  to  seizure 
shall  take  place  until  the  lapse  of  twenty-four  hours 
after  the  comniandenient  for  payment. 

Article  199.  The  comnuindement  must  be  served  on 
the  person  of  the  owner  of  the  vessel,  or  at  his  domicile, 
if  it  relates  to  a  suit  against  him  by  a  general  creditor. 

It  may  be  served  on  the  capt  ain  of  the  vessel,  if  the 
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debt  be  of  the  number  of  those  which  are  privileged 
according  to  the  terms  of  Article  191. 

Article  200.    The  huissier  states  in  his  report. 

The  name,  profession,  and  residence,  of  the  creditor  for 
whom  he  acts ; 

The  document  or  warrant  pursuant  to  which  he  pro- 
ceeds; 

The  amount  of  the  debt  to  be  recovered ; 

The  domicile  chosen  by  the  creditor,  in  the  place 
where  the  Tribunal  is  held  before  which  the  proceedings 
for  sale  are  to  be  instituted,  and  that  where  the  vessel 
seized  is  moored ; 

The  nam&s  of  the  owner  and  captain ; 

The  name,  description,  and  tonnage,  of  the  vessel. 

He  mentions  and  describes  the  boats,  rigging,  utensils, 
armament,  and  provisions,  belonging  to  the  vessel ; 

He  appoints  a  keeper  to  watch  on  board. 

Article  201.  If  the  owner  of  the  vessel  seized 
reside  within  the  district  of  the  Tribunal,  the  attaching 
creditor  must,  within  the  space  of  three  days,  give  him 
notice  of  the  seizure,  accompanying  the  notice  with  a 
copy  of  the  huiasier^s  report,  and  citing  the  owner  before 
the  Tribunal,  to  assist  at  the  sale  of  the  things  seized. 

If  the  owner  be  not  domiciled  within  the  district  of 
the  Tribunal,  the  notice,  report,  and  citation,  are  served 
upon  the  captain  of  the  vessel  seized,  or,  in  his  absence, 
on  whomsoever  represents  the  owner  or  captain ;  and  the 
three  days  are  increased  at  the  rate  of  one  day  for  each 
two  myriametres  and  a  half  (about  15J  miles)  from  the 
distance  of  his  domicile. 

If  he  be  a  foreigner  residing  out  of  France,  the  cita- 
tion and  notice  are  given  in  the  maimer  prescribed  by 
the  Code  of  Civil  Procedure,  Article  69. 

Article  202.  If  the  vessel  seized  be  above  ten  tons 
burden. 

The  sale  shall  be  cried  and  advertised  on  three  separate 
occasions. 
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The  prodamations  and  advertisements  shall  be  made 
once  a  week,  for  three  successive  weeks,  on  the  Exchange 
and  in  the  public  square  of  the  place  where  the  vessel  is 
moored. 

The  seizure  and  intended  sale  shall  be  advertised  in 
one  of  the  newspapers  printed  in  the  place  where  the 
Tribunal  is  held,  and  before  which  the  matter  is  pending, 
and  if  no  newspaper  be  printed  there,  in  one  of  those 
published  in  the  department. 

Article  203.  Within  two  days  succeeding  each 
proclamation  and  publication,  the  advertisement  of  the 
sale  must  be  posted  up. 

On  the  mainmast  of  the  vessel  seized. 

On  the  outer  door  of  the  Tribunal  where  the  proceed- 
ings are  pending. 

In  the  public  square  of  the  place,  and  on  the  wharf 
where  the  vessel  lies,  and  also  at  the  Exchange. 

Article  204.  The  proclamations,  notices,  and  pub- 
lications must  designate. 

The  name,  profession,  and  residence  of  the  attaching 
creditor. 

The  liens  by  virtue  of  which  he  proceeds. 

The  amount  <>f  the  sum  due  to  him. 

The  domicile  chosen  by  him  for  the  sale,  in  the  place 
where  the  Tribunal  is  held,  and  where  the  vessel  lies. 

The  name  and  domicile  of  the  owner  of  the  vessel 
seized. 

The  name  of  the  vessel,  and  that  of  the  captain,  and 
whether  she  is  fitting  out,  or  ready  for  sea. 

The  tonnage  of  the  vessel . 

The  place  where  lying,  or  moored. 

The  name  of  the  plaintiff's  avoui  (solicitor). 

The  price  put  upon  the  vessel. 

The  days  upon  which  bids  will  be  received. 

Article  205.  After  the  first  proclamation,  the  bids 
for  the  vessel  shall  be  received  on  the  day  indicated  by 
the  advertisement. 
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The  judge  appointed  by  the  Tribunal  to  act  as 
auctioneer,  continues  to  receive  the  bids,  after  each 
proclamation,  from  week  to  week,  until  a  certain  day 
fixed  for  the  sale  by  his  order. 

Article  206.  After  the  third  proclamation,  the 
vessel  is  knocked  down  to  the  highest  and  last  bidder, 
without  any  other  formality. 

The  judge  acting  as  auctioneer,  may  postpone  the  sale 
once  or  twice,  for  a  week  each  time. 

These  postponements  are  published  and  posted  up. 

Article  207.  If  barks,  sloops,  and  other  small 
vessels,  of  the  burden  of  ten  tons  or  under,  be  seized, 
the  sale  shall  be  definitively  made  in  the  audience  chamber 
of  the  court,  after  the  publication  on  the  quay  for  three 
days  in  succession,  and  posting  up  on  the  mast,  or  when 
there  is  no  mast,  on  some  conspicuous  part  of  the  vessel, 
and  on  the  door  of  the  Tribunal. 

Eight  entire  days  shall  elapse  between  the  notice  of 
the  seizure  and  the  sale. 

Article  208.  The  judicial  sale  of  the  vessel  ter- 
minates the  functions  of  the  captain,  reserving  to  him  his 
right  of  action  for  damages  against  whomsoever  he  may 
have  a  legal  claim. 

Article  209.  The  purchaser  of  a  vessel  of  what< 
ever  tonnage,  at  a  public  sale  judicially  ordered,  shall 
be  bound  to  pay  the  price  at  which  it  was  knocked 
down  within  twenty-four  hours,  or  to  deposit  the  same, 
free  of  expense,  in  the  clerk's  office  of  the  Tribunal  of 
Commerce,  under  penalty  of  personal  imprisonment.* 

In  default  of  payment,  or  deposit  in  the  clerk's  office, 
the  vessel  shall  be  again  put  up  for  sale,  and  definitely 
sold,  three  days  after  a  new  publication  and  a  single 
posting  up,  at  the  risk  of  the  former  purchaser,  who 
shall  be  equally  constrained,  by  personal  imprisonment^ 
to  pay  the  deficiency,  if  any,  in  the  price,  and  damages 
and  adl  expensea 

*  ImpriKnunent  for  debt  was  abolished  in  1867. 
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Article  210.    All  actions  for  replevin  of  the  pro 
perty  seized,  must  be  made  and  served  at  the  clerk's 
office  of  the  Tribunal  of  Commerce,  before  the  conclusion 
of  the  sale. 

If  the  replevin  proceedings  be  not  made  until  after 
the  sale,  they  shall  be  legally  equivalent  to  attachments 
upon  the  proceeds  of  the  object  sold. 

Article  21L  The  plaintiff,  or  the  party  opposing, 
shall  have  three  days  to  state  his  case. 

The  defendant  shall  have  three  days  to  answer. 

The  cause  shall  be  carried  before  the  Court  on  a  simple 
citation. 

Article  212.  Attachments  upon  the  proceeds  of 
the  object  sold,  shall  be  received  for  three  days  suc- 
ceeding the  sale,  after  which  time  no  more  shall  be 
admitted. 

Article  213.  The  attaching  creditors  are  required  to 
produce,  in  the  clerk's  office,  proofs  of  their  claims 
within  three  days  after  the  summons  served  upon  them 
by  the  creditor  who  has  effected  the  sale,  or  the  party 
holding  the  attached  fund ;  in  default  of  which,  a  distri- 
bution of  the  money  arising  from  the  sale  shall  be  made, 
without  their  participation  therein. 

Article  214.  The  privileged  creditors  are  classed, 
and  the  distribution  made  among  them  according  to  the 
order  prescribed  by  Article  191,  of  Title  I.  The  other 
creditors  receive  their  quota  in  proportion  to  the  amount 
of  their  respective  demands. 

Every  creditor  classed  as  above  mentioned,  is  admitted 
for  the  amount  of  his  principal,  interest  and  costs. 

Article  216.  A  vessel  ready  to  sail  is  not  liable  to 
seizure,  except  for  debts  contracted  for  the  voyage  on 
which  she  is  bound;  and  even  in  this  latter  case,  the 
seizure  may  be  prevented  on  giving  security. 

A  vessel  is  imderstood  to  be  ready  to  sail,  when  the 
master  has  received  his  clearance  and  other  papers  at  the 
Custom-house. 
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TITLE  III. 

OF  THE   OWNERS  OF  VESSELS. 

Article  216.  Every  owner  of  a  vessel  is  civilly 
responsible  for  the  acts  of  the  master,  and  bound,  as 
regards  the  engagements  entered  into  by  the  latter,  in 
whatever  relates  to  the  vessel  and  the  voyage.  He  can 
in  any  case  free  himself  from  the  above-named  obligations 
by  the  abandonment  of  the  vessel  and  the  freight. 
However,  the  right  of  abandonment  is  not  permitted  to 
a  party  who  is  both  captain  and  owner,  or  part  owner, 
of  the  vessel.  When  the  captain  is  only  part  owner  he 
is  only  responsible  for  engagements  contracted  by  him  in 
relation  to  the  ship  and  the  voyage,  in  proportion  to  his 
interest.  (Thus  modified  by  the  Law  of  14th  June,  1841.) 

Article  217.  The  owners  of  armed  vessels,  in  time 
of  war,  shall  not,  however,  be  responsible  for  the  mis- 
demeanors and  depredations  committed  at  sea  by  the 
soldiers  on  board  their  vessels,  or  by  the  crew,  beyond 
the  amount  of  the  security  which  they  shall  have  given, 
imless  they  have  participated  in  the  acts  committed,  or 
been  accomplices  thereto. 

Article  218.    The  owner  may  dismiss  the  master. 

There  can  be  no  claim  to  indemnity,  if  there  be  no 
contract  in  writing. 

Article  219.  If  the  master  dismissed  be  part  owner 
of  the  vessel,  he  may  renounce  his  part  ownership,  and 
demand  the  reimbursement  of  the  value  thereof 

The  amount  of  this  value  is  determined  by  appraisers 
agreed  upon,  or  officially  appointed. 

Article  220.  In  every  thing  which  concerns  the 
joint  interest  of  the  owners  of  a  vessel,  the  opinion  of 
the  majority  is  followed. 

The  majority  is  determined  by  a  share  of  interest  in 
the  vessel  exceeding  one  half  of  her  value. 
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A  vessel  cannot  be  sold  in  partition  by  a  public  sale 
of  the  whole,  except  on  the  request  of  owners,  who 
form  together  a  moiety  of  the  whole  interest  in  the 
vessel,  unless  there  be  a  contrary  agreement  in  writing. 


TITLE  IV. 

OF  THE  CAPTAIN. 


Abticle  221.  Every  captain,  master,  or  commander, 
charged  with  the  care  and  management  of  a  ship,  or 
other  vessel,  is  responsible  for  all  fiftults,  however  slight, 
in  the  exercise  of  his  functions. 

Article  222.  He  is  answerable  for  the  merchandise 
laden  on  board  his  vessel 

He  gives  a  receipt  for  it. 

This  receipt  is  called  a  bill  of  lading. 

Article  223.  It  is  the  master's  duty  to  select  the 
crew  of  the  vessel,  and  to  choose  and  hire  the  sailors  and 
other  persons  employed  on  board;  this,  however,  he 
shall  do  in  concert  with  the  owners,  whenever  he  is  in 
the  place  of  their  residence. 

Article  224.  The  master  keeps  a  register,  marked 
and  certified  by  one  of  the  judges  of  the  Tribunal  of  Com- 
merce, or  by  the  mayor  or  his  assistant,  in  places  where 
there  is  no  Tribunal  of  Commerce. 

This  register  contains : 

The  resolutions  passed  during  the  voyage  ; 

The  receipts  and  expenses  concerning  the  vessel,  and 
generally,  every  thing  which  relates  to  the  duties  of  his 
ofBice,  and  every  thing  which  may  be  the  subject  of  an 
account  to  be  rendered,  or  a  demand  to  be  made. 

Article  225.  The  master  is  reqxdred,  before  he  takes 
diarge  of  his  vessel,  to  have  her  visited,  according  to 
the  terms  and  forms  prescribed  by  the  regulations. 
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The  report  of  this  survey  is  deposited  in  the  clerk's 
office  of  the  Tribunal  of  Commerce,  and  an  abstract  of  the 
same  delivered  to  the  master. 

Abticle  226.  The  master  is  required  to  have  on 
board, 

The  certificate  of  ownership  of  the  vessel. 

The  acte  defrancisatum. 

The  utuster-roU. 

The  biOfi  of  lading  and  charter-parties. 

The  report  of  the  visit. 

The  receipts  for  payment  of  duties,  or  d  caution. 

Article  227.  The  master  is  required  to  be  personally 
on  board  his  vessel,  on  the  entering  or  comii^  out  of 
ports,  harbours,  or  rivers. 

Article  228.  In  case  of  infraction  of  the  obligations 
imposed  by  the  four  preceding  Articles,  the  master 
is  responsible  for  all  accidents  which  may  happen,  to 
the  prejudice  of  persons  interested  in  the  vessel  or 
cargo. 

Article  229.  The  master  is  equally  answerable  for 
all  damage  which  may  happen  to  any  merchandise,  which 
he  shall  have  put  on  the  deck  of  his  vessel,  without  the 
consent  in  writing  of  the  shipper. 

This  provision  is  not  applicable  to  the  small  coasting 
trade. 

Article  230.  The  master  is  exempt  from  responsi- 
bility only  on  proof  of  force  mqfeure. 

Article  231.  The  master  and  the  crew  who  are  on 
board,  or  who  are  in  boats  going  on  board  to  make  sail, 
cannot  be  arrested  in  any  civil  action,  unless  for  a  debt 
contracted  for  the  voyage  on  which  they  are  bound,  and 
not  even  in  this  latter  case,  if  they  give  security.'^ 

Article  232.    The  master,  in  the  place  of  residence 

of  the  owners,  or  their  agents,  cannot,  without  their 

special  authority,  have  the  vessel  repaired,  buy  sails, 

cordage,  or  other  things  for  her  use,  nor  borrow,  for  that 

•  ImiMriaoninent  for  debt  was  abolished  in  1867. 
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purpose,  money  on  bottomry,  nor  let  the  vessel  on  hire 
for  freight 

Article  233.  K  the  vessel  should  be  let  on  freight 
by  the  consent  of  the  owners,  and  some  of  them  refuse 
to  contribute  to  the  necessary  expenses  of  outfit,  the 
master,  in  this  case,  with  the  authorisation  of  the  Judge, 
twenty-four  hours  after  summoning  the  owners  so  refusing 
to  furnish  their  contingent,  may  borrow  the  amount  of 
the  same  for  their  account,  upon  their  interest  in  the 
vessel  (Thus  modified  by  the  Law  of  10th  December, 
1874.) 

Article  234.  If,  during  the  course  of  the  voyage, 
it  becomes  necessary  to  repair  the  vessel,  or  to  buy 
provisions,  the  master,  after  having  verified  the  same,  by 
a  report  drawn  up  and  signed  by  the  principal  officers  of 
the  crew,  may,  on  obtaining  the  authorisation  in  France 
of  the  Tribunal  of  Commerce,  or,  where  there  is  no 
Tribimal,  of  the  Justice  of  Peace,  and  in  a  foreign 
country,  of  the  French  Consul,  or,  where  there  is  no 
Consul,  of  the  magistrate  of  the  place,  borrow  on  bottomry, 
or  respondentia,  or  sell  the  merchandise  laden  on  board, 
to  the  amount  of  the  sum  which  the  necessities  of  the 
vessel  require. 

The  owners,  or  the  master,  who  represents  them,  shall 
account  for  the  merchandise  sold,  at  the  current  price  of 
goods  of  the  same  nature  and  quality,  in  the  place  of  the 
discharge  of  the  vessel,  at  the  period  of  her  arrival. 

The  single  freighter  or  the  divers  shippers  who  are  all 
agreed,  can  oppose  the  sale  or  pledge  of  their  goods,  by 
discharging  them,  and  by  paying  the  freight  for  the 
term  of  the  voyage  then  completed.  In  default  of  the 
consent  of  any  part  of  the  shippers,  he  who  desires  to 
avail  himself  of  the  right  to  discharge  the  cargo  must  pay 
the  entire  freight  due  on  the  goods. 

Article  235.  The  master,  before  his  departure  from 
a  foreign  port,  or  from  one  in  the  French  colonies,  is  re- 
quired to  send  to  his  owners,  or  to  their  agents,  an 
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account,  signed  by  him,  containing  the  particulars  of  his 
cargo,  the  value  of  the  merchandise  on  board,  the  sums 
borrowed  by  him,  the  names  and  places  of  residence  of 
the  lenders. 

Article  236.  The  master  who  shall  without  neces- 
sity, have  borrowed  money  on  bottomry  or  respondentia, 
or  sold  any  part  of  the  cargo  or  the  provisions,  or  who 
shall  have  given  a  false  account  of  damages  sustained, 
or  expenses  incurred,  shall  be  responsible  towards  the 
owners  and  shippers,  and  personally  bound  to  reimburse 
the  money  borrowed,  or  the  value  of  the  articles  sold ; 
without  prejudice  to  a  criminal  prosecution  against  him, 
if  there  be  cause. 

Article  237-  Except  in  cases  where  the  vessel  is 
legally  proved  not  to  be  seaworthy,  the  master  cannot 
sell  her  without  a  special  power  for  that  purpose  from  the 
owners,  under  the  penalty  of  the  sale  being  declared  void. 

Article  238.  Every  master  of  a  vessel  engaged  for 
a  voyage  is  bound  to  perform  it,  under  the  penalty  of 
being  answerable  for  all  losses,  damages,  and  expenses 
towards  the  owners  and  freighters. 

Article  239.  The  master  who  takes  charge  of  a 
vessel  for  a  joint  profit  on  the  voyage,  cannot  carry  on 
any  traffic,  or  commerce,  on  his  separate  account,  unless 
there  be  an  agreement  to  the  contrary. 

Article  240.  In  case  of  infraction  of  the  provision 
contained  in  the  preceding  Article,  the  merchandise  taken 
on  board  by  the  captain  for  his  private  account,  shall  be 
forfeited  to  the  other  parties  interested  in  the  vessel. 

Article  241.  The  master  cannot  abandon  his  vessel 
during  the  voyage,  whatever  may  be  the  danger  which 
may  arise,  without  the  advice  of  the  officers ;  and  in 
that  case,  he  is  required  to  carry  away  with  him  the 
money,  and  such  part  as  he  can  of  the  most  valuable 
of  the  goods  on  board,  under  the  penalty  of  being 
personally  answerable  for  the  same. 

If  the  articles  thus  taken  from  the  vessel  be  lost  by 


Digitized  by 


Google 


606  CODE  OF   OOMHEBCB  (TEXt). 

accident,  the  master  shall  be  discharged  from  any  liability 
on  account  of  them. 

Abticle  242.  The  master  is  required,  within  twenty* 
four  hours  after  his  arrival,  to  have  his  log  certified,  and 
to  make  his  report. 

The  report  must  mention  : 

The  place  and  the  time  o£  his  departure. 

The  course  he  has  kept. 

The  dangers  he  has  encountered. 

The  accidents  which  have  happened  to  the  vessel  and 
crew,  and  all  the  remarkable  circumstances  of  his 
voyage. 

Article  243.  The  report  is  made  at  the  clerk's  office, 
before  the  President  of  the  Tiibunal  of  Commerce. 

In  places  where  there  is  no  Tribunal  of  Commerce,  the 
report  is  made  to  the  Justice  of  Peace  of  the  district. 

The  Justice  of  Peace  who  has  received  the  report  is 
required  to  send  it  without  delay  to  the  President  of  the 
nearest  Tribunal  of  Commerce. 

In  either  case  it  is  deposited  in  the  clerk's  office  of 
the  Tribunal  of  Commerce. 

Abticle  244.  If  the  master  touch  at  a  foreign  port 
he  is  required  to  present  himself  before  the  French 
Consul,  to  make  a  report  to  him,  and  to  take  a  certificate 
attesting  the  period  of  his  arrival  and  departure,  the 
condition  and  nature  of  his  cargo. 

Article  245.  K,  during  the  course  of  the  voyage 
the  master  be  obliged  to  put  into  a  French  port,  he  is 
required  to  declare  to  the  President  of  the  Tribunal  of 
Commerce  of  the  place- the  causes  of  his'delay. 

In  places  where  there  is  no  Tribunal  of  Commerce  the 
dedaiation  is  made  to  the  Justice  of  Peace  of  the  dis- 
trict. 

If  forced  by  stress  of  weather,  or  otherwise,  to  put  into 
a  foreign  port,  the  declaration  is  made  to  the  French 
Consul,  or,  if  none  there,  to  the  magistrate  of  the  place. 

Abticle  246.    The  master  who  has  been  shipwrecked. 
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and  who  has  escaped  alone,  or  with  part  of  his  crew,  is  re- 
quired to  go  before  the  Judge  of  the  place,  or,  where  there 
is  no  Judge,  before  any  other  civil  authority,  and  make  his 
report,  to  have  it  verified  by  those  of  the  crew  who  may 
have  escaped  with  him,  and  to  take  a  certified  copy  of 
the  same. 

Article  247.  In  order  to  verify  the  report  of  the 
master,  the  Judge  interrogates  the  crew,  and,  if  possible, 
the  passengers,  and  takes  all  other  possible  proofs.  . 

Reports  which  are  not  verified  are  not  admitted  in 
discharge  of  the  master,  and  they  cannot  be  produced  in 
a  court  of  justice,  except  in  the  case  where  the  master 
shipwi*ecked  has  escaped  alone  in  the  place  where  he 
has  made  his  report 

These  facts  may  be  rebutted  by  counter-statements. 

Article  248.  Except  in  cases  of  imminent  peril  the 
master  cannot  discharge  any  part  of  the  cai*go  before  he 
has  made  his  report  under  the  penalty  of  being  pro- 
secuted criminally. 

Article  249.  If  the  provisions  of  the  vessel  fail 
during  the  voyage,  the  master,  on  taking  the  advice  of 
the  principal  persons  of  the  crew,  may  compel  those  who 
have  a  private  stock  of  provisions  to  put  them  in  com- 
mon on  condition  of  being  paid  the  value  thereof. 


TITLE  V. 

OF  THE  ENGAGEMENT  AND  WAGES  OF  SEAMEN. 

Article  250.  The  conditions  of  the  engagement  of 
the  master  and  crew  of  a  vessel,  are  proved  by  the 
shipping  articles,  or  by  agreements  between  the  parties. 

Article  251.  The  master  and  crew  cannot,  under 
any  pretence,  load  on  board  the  vessel  any  articles  of 
merchandise  for  their  own  account,  without  the  permis- 
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sion  of  the  owners,  and  without  pajring  fireij^ht,  unless 
they  be  authorised  by  the  terms  of  their  engagement. 

Abticle  252*  K  the  voyage  be  abandoned  by  the 
act  of  the  owners,  captain,  or  freighters  before  the  de- 
parture of  the  vessel,  the  seamen  hired  by  the  voyage 
or  by  the  month  are  paid  for  the  days  they  have 
been  employed  in  the  equipment  of  the  vessel.  They 
also  retain  as  an  indemnity  the  advances  they  have 
received. 

If  the  advances  be  not  yet  paid,  they  receive  for 
their  indemnity  one  month's  pay  of  the  wages  agreed 
upon. 

K  the  abandonment  of  the  voyage  take  place  after  its 
commencement,  the  seamen  hired  by  the  voyage  are  paid 
in  full,  according  to  the  terms  of  the  agreement. 

Seamen  hired  by  the  month  receive  their  stipulated 
wages  for  the  time  they  have  served,  and  in  addition,  as 
an  indemnity,  one*half  of  their  wages  for  the  presumed 
duration  of  the  remainder  of  the  voyage  for  which  they 
were  engaged. 

Seamen  hired  by  the  voyage  or  month  receive,  besides 
their  pay,  their  expenses  back  as  fSu:  as  the  port  whence 
the  vessel  took  her  departure,  unless  the  master,  the 
owners,  freighters,  or  the  officer  of  government,  procure 
their  passage  in  another  vessel  returning  to  the  place  of 
their  departure. 

Article  253.  If  there  be  an  embargo  on  commerce 
with  the  place  of  the  vessel's  destination,  or  if  the  vessel 
be  stopped  by  order  of  the  Government  before  the  com- 
mencement of  the  voyage,  the  seamen  can  only  claim 
wages  for  the  time  they  were  employed  in  fitting  out 
the  vesseL 

Article  254.  If  the  embargo  or  arrest  of  the  vessel, 
happen  during  the  course  of  the  voyage, — 

In  case  of  embargo,  the  seamen  are  paid  in  propor- 
tion to  the  time  they  have  served. 
In  case  of  arrest,  the  wages  of  the  seamen,  engaged  by 
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the  month,  continue  at  the  rate  of  one  half  the  stipulated 
monthly  price,  during  the  detention. 

The  wages  of  seamen  engaged  by  the  voyage  are  paid 
according  to  the  terms  of  their  engagement. 

Abticle  255.  If  the  voyage  be  prolonged,  the  wages 
of  seamen  engaged  by  the  voyage,  are  increased  in  pro- 
portion to  its  prolongation. 

Article  256.  If  the  discharge  of  the  vessel  be  volun- 
tarily made  at  a  nearer  place  than  that  of  her  original 
destination,  no  deduction  is  to  be  made  from  their  wages. 

Article  257.  If  the  seamen  be  engaged  for  a  share 
in  the  profit  or  freight  of  the  voyage,  no  indemnity  shall 
be  due  to  them,  nor  daily  wages  in  consequence  of  its 
abandonment,  delay  or  prolongation  occasioned  by 
force  mqjeure. 

If  the  abandonment,  delay,  or  prolongation,  happen  by 
the  act  of  the  shippers,  the  crew  shall  have  a  share  in 
the  indemnities  which  may  be  adjudged  to  the  vessel. 

These  indemnities  are  divided  between  the  owner  of 
the  vessel  and  the  crew,  in  the  same  proportion  as  the 
freight  would  have  been. 

If  the  impediment  happen  by  the  act  of  the  master  or 
the  owners,  they  shall  be  liable  for  the  indemnities  due 
to  the  crew. 

Article  258.  In  case  of  capture,  stranding,  or  ship- 
wreck, with  a  total  loss  of  the  vessel  and  cargo,  the  seamen 
are  not  entitled  to  any  wages. 

They  are  not  obliged  to  refund  the  advances  received 
on  their  wages. 

Article  259.  If  some  part  of  the  vessel  be  saved, 
the  seamen  engaged  by  the  voyage  or  by  the  month,  are 
to  be  paid  their  wages  already  due  out  of  the  wreck  thus 
saved. 

If  the  wreck  be  not  sufficient,  or  if  there  be  only  goods 
saved,  they  shall  be  paid  their  wages  subsidiarily  out  of 
the  freight. 

Article  260.    The  seamen  engaged  on  a  share  of  the 
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freight,  are  to  be  paid  their  wages  solely  out  of  the  freight, 
in  proportion  to  what  the  master  receives. 

Article  261.  In  whatever  manner  the  seamen  may 
be  hired,  they  are  to  be  paid  their  day's  work  while 
employed  in  saving  the  wreck  and  the  effects  on  board. 

Article  262.  Seamen  are  to  be  paid  their  wages, 
and  receive  medical  treatment  at  the  expense  of  the  ship, 
if  they  fall  sick  during  the  voyage,  or  be  injured  in  the 
service  of  the  vessel. 

Article  263.  The  seamen  are  to  receive  medical 
treatment  at  the  expense  of  the  ship  and  cargo,  if  they 
be  wounded  in  defending  the  ship  against  enemies  or 
pirates. 

Article  264.  If  a  seaman  leave  the  ship  without 
permission,  and  be  wounded  or  injured  on  shore,  the 
expense  of  medical  treatment  shall  be  at  his  own  charge ; 
he  may  even  be  dismissed  by  the  captain. 

His  wages,  in  this  case,  shall  be  paid  him  only  in  pro- 
portion to  the  time  he  shall  have  served. 

Article  265.  In  case  of  the  death  of  a  seaman  during 
the  voyage,  if  engaged  by  the  month,  his  wages  shall  be 
due  to  his  heirs  or  assigns  up  to  the  day  of  his  decease. 

If  seamen  be  engaged  by  the  voyage,  one  half  of  their 
wages  shall  be  due  if  they  die  on  the  vo)rage  out  or  at 
the  port  of  destination. 

The  whole  of  their  wages  shall  be  due,  if  they  die  on 
the  voyage  home. 

If  seamen  be  engaged  on  the  profit  or  freight  of  the 
vessel,  their  whole  proportion  shall  be  due,  if  they  die 
after  the  commencement  of  the  voyage. 

The  wages  of  seamen  killed  in  defending  the  ship 
shall  be  entirely  due  for  the  whole  voyage,  if  the  ship 
arrive  safe. 

Article  266.  Seamen  who  are  taken  while  on 
board  ship,  and  made  slaves,  can  have  no  claim  on  the 
master,  owners,  or  freighters,  for  the  payment  of  their 
tansom. 
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They  shall  be  paid  their  wages  up  to  the  day  of  their 
captivity. 

Article  267.  If  a  seaman  be  taken  and  made  slave, 
in  consequence  oi  being  sent  out  to  sea,  or  on  shore,  in 
the  service  of  the  ship,  he  shall  have  a  right  to  the  full 
payment  of  his  wages. 

He  shall  be  entitled  to  an  indemnity  for  his  ransom  if 
the  ship  arrive  safe. 

Article  268.  The  indemnity  is  due  by  the  owners  of 
the  vessel  if  the  seaman  has  been  sent  out  to  sea,  or  on 
shore,  on  the  service  of  the  vessel. 

The  indemnity  is  due  by  the  owners  of  the  vessel  and 
of  the  cargo,  if  the  seaman  has  been  sent  out  to  sea,  or 
on  shore,  in  the  service  of  the  vessel  and  cargo. 

Article  269.  The  amount  of  the  indemnity  is  fixed 
at  600  francs  (£24  sterling). 

The  collection  and  application  of  such  indemnity  shall 
be  made  according  to  the  mode  determined  by  the  Govern- 
ment, in  a  regulation  relative  'to  the  ransom  of  captives. 

Article  270.  Every  seaman  who  produces  satisfac- 
tory proof  of  having  been  discharged  without  a  valid 
cause,  ha^  a  right  to  indemnity  from  the  master. 

The  indemnity  is  fixed  at  one-third  of  the  seaman's 
wages,  if  the  discharge  took  place  before  the  commence- 
ment of  the  voyage. 

The  indemnity  is  fixed  at  the  whole  amount  of  his 
wages  and  his  expenses  of  return,  if  the  discharge  took 
place  during  the  course  of  the  voyage. 

The  master  cannot,  in  either  of  the  above  cases,  de- 
mand the  amount  of  the  indemnity  from  the  owners  of 
the  v^sel. 

There  is  no  right  to  indemnity,  if  the  seaman  be  dis- 
charged before  the  completion  of  the  shipping  articles. 

In  no  case  can  the  master  discharge  a  seaman  in  a 
foreign  country. 

Article  271.  The  ship  and  the  freight  are  specially 
bound  for  the  seamen's  wages. 
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Article  272.  All  the  provisions  of  the  law  concern- 
ing the  wages,  medical  treatment,  and  ransoi^i  of  seamen, 
are  equally  applicable  to  the  officers  and  other  persons 
of  the  crew. 


TITLE  VI. 

OF  CHARTER-PABTIES  AND  FREIGHT. 

Article  278.  Every  agreement  for  hiring  a  vessel, 
called  a  charter-party,  must  be  in  writing. 

It  should  specify  : 

The  name  and  the  tonnage  of  the  vessel. 

The  name  of  the  captain. 

The  names  of  the  owner  and  the  charterer. 

The  place  and  the  time  agreed  upon  for  the  lading  and 
the  discharge. 

The  rate  of  freight. 

Whether  the  freight  be  total  or  partial,  that  is,  for  the 
whole  or  a  part  of  the  vessel 

The  demurrage  or  indemnity  agreed  upon  in  case  of 
delay. 

Article  274.  If  the  time  of  lading  and  discharge 
of  the  vessel  be  not  fixed  by  the  agreement  between  the 
parties^  it  shall  be  regulated  by  the  usage  of  the  places 
of  lading  and  discharge. 

Article  275.  K  the  vessel  be  freighted  by  the 
month,  and  if  there  be  no  agreement  to  the  contraiy, 
the  freight  runs  from  the  day  of  the  sailing  of  the 
vessel. 

Article  276.  If,  before  the  departure  of  the  vessel, 
an  embargo  be  put  upon  commerce  with  the  country 
to  which  she  is  bound,  the  charter-party  or  agreement 
between  the  parties  is  dissolved,  without  any  liability 
on  either  side  for  damages. 
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The  shipper  is  liable  for  the  expenses  of  lading  and 
unlading  his  goods. 

Article  277.  li farce  majeure  prevent  the  vessel,  but 
only  for  a  short  time,  from  putting  to  sea,  the  charter- 
party  or  agreement  subsists,  and  there  is  no  cause  for 
damages  on  account  of  the  delay. 

The  agreement  remains  equally  in  force,  and  there  can 
be  no  increase  of  the  rate  of  freight  if  the  detention  by 
force  majeure  happen  during  the  voyage. 

Article  278.  The  shipper  may,  during  the  detention 
of  the  vessel,  cause  his  goods  to  be  unladen  at  his  own 
expense,  on  condition  of  reshipping  them,  or  of  indemni- 
fying the  master. 

Article  279.  In  case  of  blockade  of  the  port  whither 
the  vessel  is  bound,  the  master  is  required,  if  he  have  no 
contrary  orders,  to  go  to  one  of  the  neighbouring  ports 
of  the  same  nation  into  which  he  may  be  permitted  to 
enter. 

Article  280.  The  vessel,  the  rigging  and  appur- 
tenances, the  freight,  and  the  goods  laden  on  board,  are 
respectively  bound  for  the  performance  of  the  charter- 
party  or  agreement  between  the  parties. 


TITLE  VII. 

OF  THE  BILL  OF  LADINQ. 


Article  281.  The  bill  of  lading  must  express  the 
nature  and  the  quantity,  as  well  as  the  species  or  quali- 
ties of  the  articles  to  be  transported. 

It  should  mention : 

The  name  of  the  shipper. 

The  name  and  the  address  of  the  person  to  whom  the 
shipment  is  consigned. 

The  name  and  the  domicile  of  the  captain  or  master. 

The  name  and  the  tonnage  of  the  vessel. 
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The  place  of  departure  and  of  destmation. 

It  declares  the  rate  of  freight. 

It  sets  forth,  in  the  maigin,  the  marks  and  numbers  of 
the  articles  or  packages  to  be  transported. 

The  bill  of  lading  may  be  to  order,  or  to  bearer,  or  to 
some  person  named  therein. 

Abtigle  282.  Every  bill  of  lading  is  made  in  sets  of 
at  least  four. 

One  for  the  shipper. 

One  for  the  person  to  whom  the  goods  are  addressed. 

One  for  the  master. 

One  for  the  owner  of  the  vessel. 

These  four  original  bills  are  to  be  signed  by  the  shipper 
and  by  the  master,  within  twenty-four  hours  after  the 
delivery  of  the  goods  on  board. 

The  shipper  is  required  to  furnish  the  master,  within 
the  same  space  of  time,  with  the  custom-house  reoeipta 
or  certificates  for  the  goods  shipped. 

Article  283.  The  bill  of  lading,  drawn  up  in  the 
form  above  prescribed,  is  legal  evidence  between  all  the 
parties  interested  in  the  shipment,  and  between  them 
and  the  insurers. 

Article  284.  In  case  of  variation  between  the  bills 
of  lading  of  the  same  set,  for  the  same  shipment,  that 
which  is  in  the  hands  of  the  master  shall  be  valid,  if  it 
be  filled  up  in  the  handwriting  of  the  shipper,  or  his 
agent  or  factor;  and  that  which  is  produced  by  the. 
shipper  or  the  consignee  shall  be  followed  if  it  be  filled 
up  in  the  handwriting  of  the  master. 

Article  285.  Every  factor  or  consignee  who  shall 
have  received  the  goods  mentioned  in  the  biUs  of  lading 
or  charter-parties,  shall  be  bound  to  give  a  receipt  for 
the  same  to  the  master,  if  he  demand  it,  under  the 
penalty  of  being  liable  for  all  expenses  and  damages, 
even  for  those  of  delay. 


Digitized  by 


Google 


iJ 


OF  TUE  FREIGHT.  615 

TITLE  VIII. 

OF  THE  FREIGHT. 

Article  286.  The  price  of  the  hire  of  a  ship  or 
other  vessel  is  called  freight 

It  is  regulated  by  the  agreement  between  the  parties. 

It  is  evidenced  by  the  charter-party,  or  the  bill  of 
lading. 

It  may  be  for  the  whole  or  a  part  of  the  vessel,  for  an 
entire  voyage,  or  for  a  limited  time,  by  the  ton,  hundred- 
weight, in  gross,  or  in  detail,  with  the  designation  of  the 
tonnage  of  the  vessel. 

Article  287.  If  the  entire  ship  be  let  on  freight, 
and  the  merchant  do  not  fill  her  up,  the  master  cannot 
take  other  goods  on  board  without  the  merchant's  con- 
sent. 

The  merchant  is  entitled  to  the  freight  of  goods,  which 
are  put  on  board  to  complete  the  lading  of  the  ship,  the 
whole  of  which  he  has  chartered. 

Article  288.  The  merchant  who  has  not  laden  the 
quantity  of  goods  stipulated  by  the  charter-party  is 
bound  to  pay  the  freight  of  the  full  cargo  which  he 
engaged  to  frumish. 

If  he  load  more,  he  must  pay  for  the  surplus  at  the 
rate  regulated  by  the  charter-party. 

If,  however,  the  merchant,  without  having  laden  any- 
thing on  board,  abandon  the  voyage  before  the  departure 
of  the  vessel,  he  shall  pay,  as  an  indemnity  to  the  master, 
one-half  of  the  freight  agreed  upon  by  the  charter-party, 
for  the  whole  cargo  which  he  was  to  put  on  board. 

K  the  vessel  has  received  a  part  of  her  cargo^  and 
depart  without  being  full,  the  whole  freight  will  be  due 
to  the  master. 

Abticle  289.    The  master  who  has  declared  the 
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vessel  to  be  of  a  greater  burden  than  she  is,  shall  answer 
in  damages  to  the  merchant. 

Article  290.  The  declaration  of  the  captain  is  not 
reputed  to  be  fialse  if  the  error  do  not  exceed  the  fortieth 
part  of  the  real  tonnage  of  the  vessel,  or  if  the  declara- 
tion be  conformable  to  the  certificate  of  measurement. 

Article  291.  If  the  vessel  be  laden  by  different 
shippers,  whether  by  the  hundred-weight,  ton,  or  in  gross, 
the  merchant  may  withdraw  his  goods  before  the  depar- 
ture of  the  vessel,  on  paying  half  the  freight. 

He  shall  bear  the  expenses  of  lading,  as  well  as  of  un- 
lading, and  of  relading  other  goods,  which  it  may  be 
necessary  to  displace,  and  also  of  demurrage. 

Article  292.  The  master  may  cause  to  be  landed, 
in  the  place  of  loading  of  his  vessel,  any  goods  found  on 
board,  which  have  not  been  reported  to  him ;  or  he  may 
take  the  freight  at  the  highest  rate  paid  in  that  place 
for  goods  of  the  same  kind. 

Article  293.  The  shipper  who  withdraws  his 
goods  during  the  voyage  is  bound  to  pay  the  whole 
freight,  and  all  expenses  occasioned  by  the  unloading ;  if 
the  goods  be  taken  out  on  account  of  the  misconduct  of 
the  master,  the  latter  is  answerable  for  all  the  expenses. 

Article  294.  If  the  vessel  be  detained  at  her  de- 
parture, or  in  the  course  of  her  voyage,  or  at  the  place  of 
her  discharge,  by  the  act  of  the  charterer,  he  shall  bear 
all  the  expenses  of  the  delay. 

If  the  ship,  being  chartered  out  and  home,  come  back 
without  a  cargo,  or  with  an  incomplete  cargo,  the  whole 
freight  is  due  to  the  master,  and  also  compensation  for 
any  delay. 

Article  295.  The  charterer  has  a  right  to  damages 
from  the  master  if^  by  his  act;  the  vessel  has  been  arrested 
or  detained  at  her  departure  during  the  voyage  or  at  the 
port  of  discharge. 

These  damages  are  determined  by  referees. 

Abticle  296.    If  the  master  be  obliged  to  have  the 
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vessel  repaired  during  the  voyage,  the  charterer  is  bound 
to  wait,  or  to  pay  the  whole  freight. 

In  case  the  vessel  cannot  be  repaired,  the  master  is 
bound  to  hire  another. 

If  the  master  cannot  hire  another  vessel,  the  freight  is 
due  only  in  proportion  to  the  voyage  performed. 

Article  297.  The  master  loses  his  freight,  and  is 
answerable  in  damages  to  the  charterer,  if  the  latter 
prove  that  when  the  vessel  sailed  she  was  not  seaworthy. 

This  proof  is  admissible  even  if  in  contradiction  to  the 
certificate  of  visitation  at  her  departure. 

Article  298.  (As  modified  by  the  Law  of  14th 
June,  1841.)  Freight  is  due  for  goods  which  the  master 
has  been  obliged  to  sell  to  furnish  provisions,  repairs,  and 
other  necessaries  for  the  vessel,  he  being  accountable  for 
the  value  of  the  goods  thus  sold,  at  the  price  of  the  rest, 
or  of  similar  goods  of  the  same  quality,  at  the  place  of  dis- 
charge, if  the  ship  arrive  safe. 

If  the  vessel  be  lost,  the  master  shall  account  for  the 
goods  at  the  rate  at  which  he  sold  them,  retaining  how- 
ever the  freight  according  to  the  bill  of  lading,  saving, 
in  these  two  cases,  the  right  reserved  to  shipowners  by 
paragraph  2  of  Article  216. 

When,  from  the  exercise  of  this  right,  a  loss  arises  to  the 
parties  whose  goods  have  been  sold  or  pledged,  it  shall 
be  proportionately  spread  over  the  value  of  such  goods, 
and  over  all  those  which  arrive  at  their  destination,  or 
which  have  been  saved  from  shipwreck  after  the  occur- 
rence at  sea  which  necessitated  the  sale  or  pledge  thereof. 

Article  299.  K  an  embargo  be  put  upon  com- 
merce with  the  country  to  which  the  ship  is  bound,  and 
she  be  obliged  to  return  with  her  cargo,  the  master  shall 
be  entitled  only  to  the  freight  for  the  outward  voyage, 
though  the  vessel  be  freighted  out  and  home. 

Article  300.  If  the  vessel  be  arrested  in  the  course 
of  her  voyage  by  order  of  a  sovereign  power, 

No  freight  is  due  for  the  time  of  her  detention,  if  the 
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vessel  be  chartered  by  the  month ;  nor  increase  of  freight, 
if  chartered  for  the  voyage. 

The  wages  and  maintenance  of  the  crew,  during  the 
detention,  are  reputed  an  average  loss. 

Article  30L  The  master  is  to  be  paid  the  freight  of 
goods  thrown  overboard  for  the  common  safety,  at  the 
chaxge  of  a  general  contribution. 

Article  302.  No  freight  is  due  for  goods  lost  by 
shipwreck  or  stranding,  pillage  of  pirates,  or  capture  of 
enemies. 

The  master  is  bound  to  refund  the  freight  if  paid  in 
advance,  unless  there  be  a  contrary  agreement. 

Article  303.  If  the  vessel  and  the  cargo  be  ran- 
somed, or  if  the  cargo  be  saved  from  shipwreck,  the 
master  shall  be  paid  the  freight  as  far  as  the  place  of 
capture  or  shipwreck. 

He  shall  be  paid  his  full  freight,  he  contributing  to 
the  ransom,  if  he  carry  the  goods  to  their  place  of 
destination. 

Article  304.  The  contribution  for  ransom  is  to 
be  made  on  the  value  of  the  goods  at  the  market  price 
in  the  place  of  their  delivery,  deducting  the  costs  and 
expenses ;  and  on  one  half  the  value  of  the  ship  and 
the  freight 

The  wages  of  seamen  are  not  subject  to  contribu- 
tion. 

Article  305.  If  the  consignee  refuse  to  receive  the 
goods,  the  master  may,  by  judicial  authority,  cause  part 
of  them  to  be  sold  for  titie  payment  of  his  freight,  and 
the  remainder  to  be  deposited. 

If  they  be  inadequate  to  the  payment  of  the  freight, 
he  preserves  his  remedy  against  the  merchant  who 
shipped  them. 

Article  306.  The  master  cannot  retain  the  goods  in 
his  vessel,  in  default  of  payment  of  his  freight 

He  may,  whilst  the  vessel  is  unloading,  require  the 
goods  to  be  deposited  in  the  hands  of  a  third  person, 
until  the  payment  of  his  freight 
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Article  307.  The  master  has  a  lien,  and  prior 
right  for  freight  on  the  goods  which  were  laden  on 
board  his  vessel,  for  the  space  of  fifteen  days  after  their 
delivery,  if  they  have  not  passed  into  the  hands  of  third 
persons. 

Article  308.  In  case  of  fiEdlure  of  the  shippers 
or  claimants,  before  the  expiration  of  the  fifteen  days, 
the  master  is  privileged  over  all  the  other  creditors,  for 
the  payment  of  freight  and  averages  due  to  him. 

Article  309.  In  no  case  can  the  shipper  demand  a 
diminution  in  the  price  of  the  fr^ht. 

Article  310.  The  shipper  cannot  abandon  for  the 
freight  goods  which  are  diminished  in  value,  or  damaged 
from  internal  defect,  or  by  accident. 

If,  however,  casks  containing  wine,  oil,  honey,  and 
other  liquids,  have  leaked  out  so  much  that  they  are 
empty,  or  nearly  empty,  such  casks  may  be  abandoned 
for  the  freight. 


TITLE  IX. 

OF  BOTTOMRY  AND  RESPONDENTIA  BONDS. 

Article  3U.  Contracts  of  bottomry  and  respondentia 
are  made  before  a  notary,  or  sous  seing  privi. 

They  specify : 

The  principal  lent,  and  the  rate  of  maritime  interest 
agreed  upon. 

The  subject  on  which  the  loan  is  effected. 

The  names  of  the  vessel  and  the  master. 

Those  of  the  lender  and  the  borrower. 

Whether  the  loan  be  for  one  voyage. 

For  what  voyage,  and  for  what  space  of  time. 

The  period  of  repayment. 

Article  312.     Every  lender  on  bottomry  and  re- 
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spondentia  in  France  is  required  to  cause  his  bond  to 
be  registered  in  the  clerk's  office  of  the  Tribunal  of  Com- 
merce, within  ten  days  from  its  date,  under  the  penalty 
of  forfeiting  his  lien. 

If  the  contract  be  made  in  a  foreign  country,  it  is 
subject  to  the  formalities  prescribed  in  Article  234. 

Akticle  313.  Every  bottomry  or  respondentia  bond, 
If  it  be  payable  to  order,  may  be  negotiated  and  trans- 
ferred by  means  of  endorsement. 

In  such  cases,  the  transfer  of  this  instrument  has  the 
same  efiTects,  and  gives  rise  to  the  same  rights  of  action 
against  sureties,  as  any  other  commercial  document. 

Article  314.  The  guaranty  of  payment  by  endorse- 
ment or  otherwise,  does  not  extend  to  the  maritime 
interest,  unless  the  contrary  be  expressly  stipulated. 

Article  315.  Loans  on  bottomry,  or  respondentia, 
may  be  effected. 

On  the  hull  and  keel  of  the  ship. 

On  the  rigging  and  apparel. 

On  the  outfits  and  provisions. 

On  the  cargo. 

On  the  whole  of  these  objects  conjointly,  or  on  some 
determinate  part  of  each  or  either  of  them. 

Article  316.  Loans  on  bottomry,  or  respondentia, 
made  for  a  sum  exceeding  the  value  of  the  objects  on 
which  they  are  effected,  may  be  declared  void  on  the 
demand  of  the  lender,  if  fraud,  on  the  part  of  the  bor- 
rower, be  proved. 

Article  317.  If  there  be  no  fraud,  the  contract  is 
valid  to  the  extent  of  the  value  of  the  objects  on  which 
the  loan  is  effected,  according  to  the  valuation  made 
or  agreed  upon. 

The  balance  due  on  the  amount  borrowed,  is  to  be 
repaid  with  interest  at  the  current  rate  of  the  place. 

Article  318.  All  loans  on  the  freight  to  be  earned 
by  the  vessel,  and  on  the  expected  profit  of  the  goods, 
are  prohibited. 
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The  lender,  in  this  case,  has  a  right  only  to  the  reim- 
bursement of  his  principal,  without  any  interest. 

Article  319.  No  loan  of  the  nature  of  bottomry,  or 
respondentia,  can  be  made  to  seamen  on  their  wages  or 
voyages. 

Article  320.  The  vessel,  her  rigging  and  appurte- 
nances, her  outfit  and  provisions,  and  even  the  freight 
already  earned,  are  subject  to  a  lien,  for  the  principal 
and  interest  of  money  lent  on  bottomry,  on  the  hull  and 
keel  of  the  vessel. 

The  cargo  is  equally  bound  for  the  principal  and 
interest  of  money  lent  on  respondentia. 

If  the  loan  has  been  made  on  some  particular  article 
belonging  to  the  sl^ip  or  cargo,  the  lien  takes  effect  only 
on  that  article,  and  in  proportion  to  its  fixed  valuation. 

Article  321.  A  loan  on  bottomry,  obtained  by  the 
master  in  the  place  of  residence  of  the  owners  of  the 
vessel,  without  their  authorisation  given  under  notarial 
deed  or  their  intervention  in  the  deed,  gives  a  right  of 
action  and  privilege  only  on  the  share  or  interest  which 
the  master  may  have  in  the  vessel  and  freight. 

Article  322.  The  sums  lent,  even  in  the  place  of 
residence  of  the  parties  interested  in  a  vessel,  for  repairs 
and  provisions,  are  a  lien  on  the  shares  of  the  owners 
who  shall  not  have  furnished  their  contingent  to  fit  the 
vessel  for  sea  within  the  twenty-four  hours  allowed  after 
the  citation  which  shall  have  been  made  to  them. 

Article  323.  The  loans  made  for  the  last  voyage 
of  the  vessel,  are  to  be  repaid  in  preference  to  the  sums 
lent  for  a  preceding  voyage,  even  though  it  should  be 
shown  that  the  latter  were  left  unpaid  because  they 
were  renewed. 

The  sums  lent  during  the  voyage,  are  preferred  to  those 
which  may  have  been  lent  before  the  departure  of  the 
vessel;  and  if  there  be  several  loans  during  the  same 
voyage,  the  last  shall  be  preferred  to  that  which  pre- 
ceded it. 
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Article  324.  The  lender  on  respondentia,  on  goods 
laden  on  board  a  vessel  designated  in  the  contract,  is  not 
to  bear  the  loss  of  the  goods,  even  when  occasioned  by 
the  perils  of  the  sea,  if  they  have  been  shipped  on  board 
another  vessel,  unless  it  be  legally  proved  that  this  ship- 
ment was  the  effect  oi  force  majeure. 

Article  325.  If  the  object  on  which  the  loan  on 
bottomry,  or  on  respondentia,  was  made,  be  entirely  lost, 
and  the  loss  has  happened  by  accident,  within  the  time 
and  the  place  of  the  risks  stipulated,  the  sum  lent  cannot 
be  demanded. 

Article  326.  The  damage,  diminution,  and  loss, 
which  may  happen  from  the  perishable  nature  of  an 
article,  or  which  are  occasioned  by  the  act  of  the  bor- 
rower, are  not  at  the  charge  of  the  lender. 

Article  327.  In  case  of  shipwreck,  the  payment  of 
the  sums  borrowed  on  bottomry  and  respondentia,  is 
reduced  to  the  value  of  the  property  saved,  and  subject 
to  the  bond,  deduction  being  made  of  the  expenses  of 
salvage. 

Article  328.  If  the  period  of  the  risk  be  not  deter- 
mined by  the  contract,  it  begins,  with  respect  to  the  ship, 
her  rigging,  tackle,  appurtenances,  and  provisions,  from 
the  day  of  her  sailing,  until  the  day  of  her  anchoring,  or 
mooring,  in  the  port  or  place  of  her  destination. 

With  respect  to  the  goods,  the  period  of  the  risk  begins 
from  the  day  of  their  being  laden  on  board  the  vessel,  or 
in  the  lighters  to  be  carried  on  board,  until  the  day  of 
their  being  landed. 

Article  329.  He  who  borrows  on  respondentia  is 
not  discharged  by  the  loss  of  the  ship  and  cargo,  unless 
he  prove  that  there  were  on  board,  for  his  account, 
effects  to  the  amount  of  the  sum  borrowed. 

Article  330.  The  lenders  on  bottomiy  and  responden- 
tia contribute  to  general  average,  and  not  the  borrowers. 

Fai*ticular  average  is  also  at  the  charge  of  the  lenders 
if  there  be  no  agreement  to  the  contrary. 
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Article  331.  If  there  be  a  maritime  bond  and  a 
poKcy  of  insurance  on  the  same  vessel,  or  on  the  same 
cargo,  the  proceeds  of  the  effects  saved  from  shipwreck  are 
divided  between  the  lender  on  bottomry  for  his  principal 
solely,  and  the  insurer,  for  the  amount  insured,  ratably 
according  to  their  respective  interests,  without  pre- 
judice to  the  privileges  established  by  Article  191. 


TITLE  X. 

OF  INSURANCE. 


SECTION  I. 
OP  THE  CONTRACT  OF  INSURANCE,  ITS  FORM  AND  OBJECT. 

Article  332.  The  contract  of  insurance  must  be 
drawn  up  in  writing. 

It  should  bear  the  dii»te  on  which  it  is  subscribed. 

It  should  mention  whether  signed  before  or  after  noon. 

It  may  be  made  sous  signature  privSe. 

It  may  not  contain  any  blanks. 

It  should  state : 

The  name  and  place  of  residence  of  the  person  for 
whose  account  the  insurance  is  made,  his  quality  of 
owner  or  commismnnaire. 

The  name  and  description  of  the  vessel. 

The  name  of  the  master. 

The  place  where  the  goods  have  been,  or  are  to  be 
shipped. 

The  port  whence  the  vessel  has  sailed,  or  is  about  to 
sail 

The  ports  or  harbours  in  which  she  is  to  load  or  un- 
load. 

Those  at  which  she  is  to  touch,  or  trade. 

The  nature  and  the  value,  or  estimate  of  the  goods,  or 
subject  insured. 
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The  time  when  the  risk  is  to  commence  and  to  end. 

The  sum  insured. 

The  premium,  or  cost  of  the  insurance. 

The  agreement  of  the  parties  to  submit  to  arbitrators, 
in  case  of  dispute,  if  it  has  been  so  agreed. 

And  generally,  every  other  condition  or  covenant 
stipulated  between  the  parties. 

Article  333.  The  same  policy  may  contain  several 
insurances,  whether  on  account  of  the  nature  of  the  goods, 
or  the  rate  of  premium,  or  the  different  insurers. 

Akticle  334.  The  following  are  legitimate  subjects  of 
insurance  :^- 

The  hull  and  keel  of  a  vessel,  empty  or  laden,  armed 
or  not  armed,  alone  or  in  company. 

The  rigging  and  apparel 

The  outfit  and  equipment. 

The  provisions. 

The  sums  lent  on  bottomry  or  respondentia. 

The  goods  on  board,  and  every  other  article  or  thing 
capable  of  a  valuation  in  money,  and  subject  to  the  risks 
of  navigation. 

Abticle  335.  Insurance  may  be  made  on  the  whole 
or  a  part  of  the  said  objects,  conjointly  or  separately. 

It  may  be  made  in  time  of  peace  or  of  war,  before  or 
during  the  voyage  of  the  vessel. 

It  may  be  made  for  the  voyage  out  and  home,  or  only 
for  one  of  the  two ;  for  the  whole  voyage,  or  a  limited  time. 

For  all  voyages  or  transportations  by  sea,  rivers  or 
navigable  canals. 

Article  336.  In  case  of  fraud  in  the  valuation  of 
the  effects  insured,  of  misrepresentation,  or  of  falsification, 
the  insurer  may  cause  a  verification  and  estimate  to  be 
made  of  the  objects  insured,  without  prejudice  to  any 
other  proceedings,  either  civil  or  ciiminal. 

Article  337.  Shipments  made  in  the  ports  of  the 
Levant,  on  the  coasts  of  Africa,  and  in  otlier  parts  of 
the  world,  for  Eui-ope,  may  be  insured  on  any  vessel  in 
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which  they  may  have  taken  place^  without  designating 
the  vessel  or  the  master. 

Goods  may,  in  this  case,  be  insured  without  designating 
their  nature  and  species. 

But  the  policy  must  mention  the  name  of  the  person 
to  whom  the  shipment  is  made,  or  is  to  be  delivered, 
unless  there  be  a  stipulation  to  the  contrary  in  the 
policy  of  insurance  itself. 

Article  338.  Every  article,  the  value  of  which  is 
stated  in  the  policy,  in  foreign  money,  is  to  be  estimated 
at  the  price  of  the  foreign  money  in  France,  according  to 
the  current  rate  at  the  time  of  signing  the  policy. 

Article  339.  If  the  value  of  the  goods  be  not 
determined  by  the  policy,  it  may  be  proved  by  the 
invoices  or  books  of  the  shipper :  in  default  of  which 
proof,  the  valuation  is  to  be  made  according  to  the 
current  price,  at  the  time  and  in  the  place  of  the  ship- 
ment, including  all  duties  and  expenses  until  laden  on 
board. 

Article  340.  If  insurance  be  made  on  the  return 
voyage  from  a  country  where  commerce  is  carried  on 
only  by  barter,  and  the  valuation  of  the  goods  be  not  made 
in  the  policy,  it  shall  be  regulated  according  to  the  value 
of  those  which  were  given  in  exchange,  upon  adding  the 
expenses  of  transport. 

Article  341.  If  the  contract  of  insurance  do  not 
fix  the  duration  of  the  risk,  it  commences  and  ends  at 
the  periods  regulated  by  Article  328,  for  contracts  of 
bottomry  and  respondentia. 

Article  342.  The  insurer  may  cause  to  be  reinsured 
by  others,  to  cover  himself,  the  property  which  he  has 
insured. 

The  insured  may  have  insurance  effected  on  the 
premium  and  charges  of  insurance* 

The  premium  of  reinsurance  may  be  less  or  greater 
than  that  of  the  first  insurance. 

Article  343.    The  increase  of  premium  stipulated  in 
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time  of  peace  for  a  state  of  war  which  may  take  place, 
and  the  proportion  of  which  is  not  determined  by  the 
contract  of  insurance,  shall  be  regulated  by  the  tribunals, 
regard  being  had  to  the  risks,  circumstances,  and  stipula- 
tions of  each  policy  of  insurance. 

Article  344.  In  case  of  the  loss  of  goods  insured 
and  laden  for  the  account  of  the  master,  on  board  the 
vessel  which  he  commands,  he  is  required  to  prove  to  the 
insurers  the  purchase  of  the  goods,  and  to  furnish  a  bill 
of  lading  of  them,  signed  by  two  of  the  principal  persons 
of  the  crew. 

Article  345.  Every  person  belonging  to  the  crew, 
and  every  passenger  who  brings  from  a  foreign  coimtry 
goods,  on  which  insurance  has  been  efiTected  in  France, 
is  required  to  leave  a  bill  of  lading  of  them  in  the  place 
of  their  shipment,  in  the  hands  of  the  French  Consul, 
and  where  there  is  no  French  Consul,  in  the  hands  of  a 
French  merchant  of  good  standing,  or  the  Magistrate  of 
the  place. 

Article  346.  If  the  insurer  fail  before  the  risk  is 
ended,  the  insured  may  demand  security  or  the  annul- 
ment of  the  contract. 

The  insurer  has  the  same  right  in  case  of  the  fSulure  of 
the  insured. 

Article  347.  The  contract  of  insurance  is  void  if 
the  subject  matter  of  it  be. 

The  freight  of  goods  still  existing  on  board  the  vessel. 

The  expected  profit  on  goods. 

The  wages  of  seamen. 

The  sums  lent  on  bottomry,  or  respondentia. 

The  maritime  interest  on  money  lent  on  bottomry,  or 
respondentia. 

Article  348.  Any  concealment,  any  misrepresenta- 
tion on  the  part  of  the  insured,  any  variation  between 
the  contract  of  insurance  and  the  bill  of  lading,  which 
would  diminish  the  character  of  the  risk,  or  change  the 
subject  matter  of  it,  annuls  the  insurance. 
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The  insurance  is  void,  even  where  the  conceahnent, 
misrepresentation,  or  variation,  would  have  had  no  influ- 
ence on  the  damage  or  loss  of  the  property  insured. 


SECTION  II. 
OF  THE  LIABILITIES  OF  THE  INSUBEB  AND  THE  INSURED. 

Article  349.  If  the  voyage  be  abandoned  before  the 
departure  of  the  vessel,  even  by  the  act  of  the  insured, 
the  insurance  is  void ;  the  insurer  receives,  by  way  of 
indemnity,  a  half  per  cent,  on  the  sum  insured. 

Article  350.  The  insurer  is  liable  for  all  losses  and 
damages  which  may  happen  to  the  property  insured,  by 
storm,  shipwreck,  stranding  with  partial  wreck,  running 
foul,  forced  changes  of  the  course  of  the  voyage  or  of  the 
vessel ;  by  jettison,  fire,  capture,  pillage,  arrest  by  order 
of  any  Government,  declaration  of  war,  reprisals^  and 
generally,  by  every  other  accident  of  the  sea. 

Article  351.  Any  change  of  the  route,  voyage,  or 
vessel,  discharges  the  insurer,  and  he  is  not  liable  for  any 
loss  or  damage  occasioned  by  the  act  of  the  insured,  but 
he  is  entitled  to  the  premium,  if  the  risk  has  commenced. 

Article  352.  The  insurer  is  not  liable  for  any  da- 
mage, diminution  or  loss  which  may  happen  from  the  in- 
herent defect  of  the  article,  or  is  caused  by  the  act  and 
fault  of  the  owners,  freighters,  or  shippers. 

Article  353.  The  insurer  is  not  liable  for  the  mis- 
conduct or  faults  of  the  captain  and  crew,  known  by  the 
name  of  barratry  of  the  master,  unless  there  be  an  agree- 
ment to  the  contrary. 

Article  354.  The  insurer  is  not  chargeable  with 
pilotage,  towage,  and  harbour-pilotage,  nor  any  species  of 
duty  imposed  on  the  vessel  and  cargo. 

Article  355.  Goods  which,  by  their  nature,  are  sub- 
ject to  special  detriment  or  diminution,  such  as  grain,  salt, 
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or  merchandise  liable  to  leakage,  must  be  designated  in 
the  policy,  in  default  of  which,  the  insurer  will  not  be 
answerable  for  the  damages  or  losses  which  may  happen 
to  these  articles,  unless,  however,  the  insured  were  igno- 
rant of  the  nature  of  the  cargo  when  the  policy  was 
signed. 

Article  356.  If  the  subject  of  insurance  be  goods 
out  and  home,  and  if  the  vessel,  having  reached  her  out- 
ward port,  bring  home  no  lading,  or  an  incomplete  one, 
the  insurer  receives  only  two  proportional  third  parts  of 
the  premium  agreed  upon,  unless  there  be  a  contrary 
stipulation. 

Abtigle  357.  A  contract  of  insurance,  or  of  reinsur- 
ance, entered  into  for  a  sum  exQeeding  the  value  of  the 
property  on  board,  is  void  with  respect  to  the  rights  of 
the  insured  only,  if  deception  or  &aud,  on  his  part,  be 
proved. 

Article  358.  If  there  be  neither  deception  nor 
firaud,  the  contract  is  valid  to  the  extent  of  the  amount 
of  the  goods  laden  on  board,  according  to  the  valuation 
made  or  agreed  upon. 

In  case  of  loss,  the  insurers  are  bound  to  contribute  to 
the  payment,  each  in  proportion  to  the  sum  by  him  sub- 
scribed. 

They  receive  no  premium  for  the  surplus  amount 
insured,  but  only  an  indemnity  of  a  half  per  cent. 

Article  359.  If  there  exist  several  contracts  of 
insurance,  made  without  fraud  on  the  same  cargo,  and 
the  first  policy  cover  the  entire  value  of  the  goods  laden 
on  board  the  vessel,  it  shall  alone  be  in  force. 

The  insurers  who  have  signed  the  subsequent  policies 
are  discharged ;  they  receive  only  a  half  per  cent  on  the 
sum  insured. 

If  the  entu'e  value  of  the  goods  shipped  be  not  covered 
by  the  first  contract,  the  insurers  who  have  signed  the 
subsequent  policies  are  answerable  for  the  deficiency, 
according  to  the  order  of  the  date  of  the  policies. 
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Article  360.  If  there  be  goods  on  board  to  the  full 
amount  of  the  sums  insured,  in  case  of  a  partial  loss,  the 
insurers  shall  all  contribute  to  the  payment  ratably,  in 
proportion  to  the  sums  insured  by  them  respectively. 

Article  36L  If  insurance  be  made  separately  on 
goods  which  are  to  be  shipped  in  several  vessels  speci- 
fied in  the  policy,  with  the  sum  insured  on  each,  and  if 
the  whole  shipment  be  made  in  a  single  vessel,  or  in  a 
less  number  than  were  designated  in  the  contract,  the 
insurer  is  liable  only  for  the  sum  which  he  has  insured 
in  the  vessel  or  vessels  which  have  received  the  ship- 
ment, notwithstanding  the  loss  of  all  the  vessels  speci- 
fied ;  and  he  shall,  nevertheless,  receive  a  half  per  cent, 
on  the  sums  the  insurance  of  which  is  rendered  void. 

Article  362.  If  the  captain  has  liberty  to  touch  at 
different  ports,  in  order  to  complete  or  change  his  lading, 
the  insurer  runs  the  risk  of  the  goods  insured,  only  when 
they  are  on  board  the  vessel,  unless  there  be  an  agree- 
ment to  the  contrary. 

Article  363.    If  the  insurance  be  made  for  a  limited 
time,  the  insurer  is  discharged  after  the  expiration  of  the 
time,  and  the  insured  may  cause  a  new  insurance  to  be« 
made  against  further  risks. 

Article  364.  The  insurer  is  discharged  from  the 
risks,  and  entitled  to  the  premium,  if  the  insured  send 
the  vessel  to  a  place  more  distant  than  that  which  is 
specified  in  the  policy,  although  in  the  same  course. 

The  insurance  has  its  full  effect,  though  the  voyage  be 
shortened. 

Article  365.  Every  insurance  made  after  the  loss 
or  arrival  of  the  property  insured  is  void,  if  it  may  be 
presumed  that  before  the  signing  of  the  policy,  the 
insured  might  have  been  informed  of  the  loss,  or  the  in- 
siurer  of  the  arrival  of  the  subject  of  the  insurance. 

Article  366.  The  presumption  arises  (independently 
of  other  proof)  if  by  reckoning  three-quarters  of  a 
myriamdtre  (about  4  miles)  per  hour,  it  be  established 


Digitized  by 


Google 


630  CODE  OF  GOMMEBCE   (tBXT). 

that,  from  the  place  of  arriyal  or  loss  of  the  vessel,  or 
from  the  place  whence  the  first  news  of  either  has 
arrived,  advice  might  have  been  brought  to  the  place 
where  the  contract  of  insurance  was  entered  into,  before 
the  signing  of  the  same. 

Abticle  367.  If,  however,  the  insurance  be  made, 
whether  the  news  be  good  or  bad  (that  is,  on  property 
"lost  or  not  lost"),  the  presumption  mentioned  in  the 
preceding  Articles  does  nob  arise. 

The  conti-act  is  annulled  only  on  proof  that  the 
insured  knew  of  the  loss,  or  the  insurer  of  the  arrival  of 
the  vessel,  before  signing  the  policy. 

Article  368.  In  case  concealment  be  proved  against 
the  insured,  the  latter  pays  to  the  insurer  a  double 
premium. 

In  case  concealment  be  proved  against  the  insurer,  the 
latter  pays  to  the  insured  a  sum  double  the  amount  of 
the  premium  agreed  upon. 

Either  of  them  against  whom  proof  of  concealment  is 
established  is  liable  to  a  criminal  prosecution. 


SECTION  ni. 

OF    ABANDONMENT. 

Abticle  369.    Abandonment  of  the  subject  matter* 
insured  may  be  made  in  cases  of, 

Capture. 

Shipwreck. 

Stranding  with  partial  wreck. 

Unseaworthiness  of  the  vessel  occasioned  by  the  perils 
of  the  sea. 

Arrest  of  a  foreign  power. 

Loss  or  damage  of  the  property  insured,  if  amounting 
to  at  least  three-fourths  of  its  value. 

It  may  also  be  made  in  case  of  arrest  on  the  part 
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of  the  Government,  after  the  commencement  of  the 
voyage* 

Article  370.  It  cannot  be  made  before  the  com- 
mencement of  the  voyage. 

Article  371.  All  other  damages  are  reputed  average 
losses,  and  are  to  be  regulated  between  the  insurers 
and  the  insured  in  proportion  to  their  respective 
interests. 

Article  372.  The  abandonment  of  the  subject  matter 
insured  cannot  be  either  partial  or  conditional. 

It  extends  only  to  the  property  which  is  the  subject 
matter  of  the  insurance  and  the  risk. 

Article  373.  (As  modified  by  the  Law  of  3rd  May, 
1862.)  Abandonment  must  be  made  to  the  insurers 
within  six  months  from  the  day  of  receiving  informa- 
tion of  the  loss,  if  it  has  happened  in  the  ports  or  on 
the  coasts  of  Europe,  or  on  those  of  Asia,  Africa,  or  the 
Mediterranean  Sea;  or,  in  case  of  capture,  within  the 
same  space  of  time  from  the  receipt  of  news  that  the 
captured  vessel  has  been  carried  into  one  of  the  ports  or 
places  situated  on  the  coasts  above  mentioned ;  within  the 
term  of  a  year  after  information  either  of  the  loss  having 
happened,  or  the  prize  having  been  carried  to  Africa 
on  this  side  of  the  Cape  of  Good  Hope,  or  to  America 
on  this  side  of  Gape  Horn ;  within  the  term  of  eighteen 
months  after  information  of  the  loss  having  happened 
or  the  prize  carried  to  any  other  part  of  the  world.  These 
periods  having  respectively  elapsed,  the  insured  shall  no 
longer  be  permitted  to  abandon. 

Article  374.  In  cases  where  abandonment  may  be 
made,  and  in  every  case  of  loss  or  accident  at  the  risk  of 
the  insurers,  the  insured  is  required  to  make  known  to 
the  insurer  the  information  he  has  received. 

The  notice  must  be  given  within  three  days  after  the 
receipt  of  the  information. 

Article  375.  (As  modified  by  Law  of  3rd  May 
1862.)    If,  after  the  expiration  of  six  months,  reckoning 
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from  the  day  of  the  departxire  of  the  vessel,  or  from  the 
day  of  receiving  the  last  news  from  her  for  ordinary 
voyages,  or  after  the  expiration  of  one  year  for  long 
voyages,  the  insured  declare  that  he  has  received  no  news 
from  his  vessel,  he  may  abandon  the  property  insured  to 
the  insurer,  and  demand  the  payment  of  the  insurance, 
without  being  obliged  to  prove  the  loss. 

After  the  expiration  of  the  respective  terms  of  six 
months  and  one  year,  the  insured  is  allowed  the  time 
established  by  Article  373  in  which  to  prosecute  his 
claim  against  the  insurer. 

Article  376.  In  the  case  of  an  insurance  for  a 
limited  time,  after  the  expiration  of  the  terms  established 
as  above  for  ordinary  and  long  voyages  respectively,  the 
loss  of  the  vessel  is  presumed  to  have  happened  within 
the  period  of  the  risk. 

Article  377.  (As  modified  by  Law  of  14th  June, 
1854.)  Those  are  deemed  to  be  long  voyages,  which  are 
made  beyond  the  limits  hereinafter  mentioned :  To  the 
South,  the  30th  degree  of  north  latitude — To  the  North, 
the  72nd  degree  of  north  latitude.  To  the  West,  the 
15th  degree  of  longitude  from  the  meridian  of  Paris. 
To  the  East,  the  44th  degree  of  longitude  from  the 
meridian  of  Paris. 

Article  378.  The  insured  may,  together  with  the 
notice  mentioned  in  Article  374,  either  make  the  aban- 
donment, with  a  demand  on  the  insurer  to  pay  the  sum 
insured,  within  the  period  fixed  by  the  policy,  or  reserve 
to  himself  the  right  of  making  the  abandonment  within 
the  periods  fixed  by  law. 

Article  379.  The  insured  is  required,  on  making  the 
abandonment,  to  declare  all  the  insurances  he  has  made, 
or  caused  to  be  made,  even  those  which  he  has  ordered, 
and  also  what  money  he  has  taken  up  on  bottomry  or  at 
respondentia ;  in  default  of  which,  the  term  of.  payment, 
which  was  to  commence  running  fix)m  the  date  of  the 
abandonment,  shall  be  suspended,  until  the  day  in  which 
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he  shall  make  the  aforesaid  declaration ;  but  there  shall 
not  thence  result  any  prolongation  of  the  time  allowed 
for  making  the  abandonment. 

Article  380.  In  case  of  a  fraudulent  declaration, 
the  insured  shall  be  deprived  of  the  benefit  of  the  insur- 
ance, and  shall  be  bound  to  pay  the  sums  borrowed  on 
bottomry  or  respondentia,  notwithstanding  the  loss  or 
capture  of  the  vessel. 

Article  38L  In  case  of  shipwreck,  or  stranding 
with  partial  wreck,  the  insured  must  use  his  best  exer- 
tions to  save  the  property  at  hazard,  without  prejudice 
to  the  right  of  abandonment  to  be  made  in  due  time  and 
place. 

The  expenses  attending  the  recovery  are  allowed  him 
on  his  affirmation,  to  the  extent  of  the  value  of  the 
property  saved. 

Article  382.  If  the  time  of  payment  be  not  fixed 
by  the  contract,  the  insurer  is  required  to  pay  the  sum 
insured  within  three  months  from  the  date  of  the 
abandonment. 

Article  383.  The  documents  in  proof  of  the  pro- 
perty and  of  the  loss  are  to  be  exhibited  to  the  insurer 
before  he  can  be  proceeded  against  for  the  payment  of  the 
sums  insured. 

Article  384.  The  insurer  is  allowed  to  adduce 
proof  of  facts  in  contradiction  to  those  produced  by  the 
insured. 

The  admission  of  this  proof  does  not  suspend  the 
execution  of  the  judgement  against  the  insurer  for  the 
provisional  payment  of  the  sum  insured,  upon  the  insured 
funushing  security. 

The  liability  of  security  is  extinguished  after  the  lapse 
of  four  years,  if  there  has  been  no  prosecution. 

Article  385.  The  abandonment  being  notified  and 
accepted,  or  judged  valid,  the  property  insured  belongs 
to  the  insurer,  reckoning  from  the  date  of  the  aban- 
donment. 
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The  insurer  caiinot,  under  the  plea  that  the  vessel  has 
returned,  be  excused  from  paying  the  sum  insured. 

Article  386.  The  freight  of  goods  saved,  even 
though  paid  in  advance,  is  comprised  in  the  abandon- 
ment of  the  vessel,  and  belongs  to  the  insurer,  with- 
out prejudice  to  the  rights  of  the  lenders  on  bottomry, 
to  those  of  the  seamen  for  their  wages,  and  to  the  charges 
and  expenses  during  the  voyage. 

Article  887.  In  case  of  arrest  by  a  sovereign  power, 
the  insured  is  required  to  give  notice  thereof  to  the  insurer 
within  three  months  after  the  receipt  of  the  news. 

The  abandonment  of  the  property  arrested,  cannot  be 
made  until  after  the  term  of  six  months  from  the  notifi- 
cation, if  the  arrest  took  place  in  the  seas  of  Europe,  in 
the  Mediterranean,  or  in  the  Baltic. 

Until  after  the  term  of  a  year,  if  the  arrest  took  place 
in  a  more  distant  country. 

These  terms  do  not  begin  to  run  until  the  day  of  noti« 
fication  of  the  arrest 

In  case  the  goods  arrested  be  of  a  perishable  naturoi 
the  terms  above  mentioned,  are  reduced  to  a  month 
and  a  half  in  the  first  case,  and  to  three  months  in  the 
second. 

Article  388.  During  the  periods  mentioned  in  the 
preceding  Article,  the  insured  are  bound  to  use  their  best 
endeavours  to  obtain  the  release  of  the  property  detained. 

The  insurers,  on  their  part,  may,  in  concert  with  the 
insured,  or  separately,  employ  the  means  in  their  power 
to  the  same  end. 

Article  388.  Abandonment  on  the  ground  of  unsea- 
worthiness cannot  be  made,  if  the  vessel  stranded  may  be 
got  ofi*,  refitted,  and  put  in  a  state  to  continue  her  course 
for  the  place  of  her  destination. 

In  this  case,  the  insured  preserves  his  remedy  against 
the  insurers,  for  the  expenses  and  damages  occasioned  by 
the  stranding. 

Article  380.    If  the  vessel  has  been  declared  unsea- 
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worthy,  the  party  who  has  insured  the  cargo  is  required 
to  give  notice  of  it,  within  the  space  of  three  days  from 
the  receipt  of  the  news. 

Article  38L  The  captain  is  bound,  in  this  case,  to 
use  eveiy  endeavour  to  procure  another  vessel  for  the 
purpose  oi  transporting  the  goods  to  the  place  of  their 
destination. 

Article  382.  The  insurer  runs  the  risk  of  the  goods 
laden  in  another  vessel,  in  the  case  provided  for  by  the 
preceding  Article,  until  their  arrival  and  discharge. 

Article  383.  The  insurer  is  liable  in  addition  for  ave- 
rage loss,  charge  of  unlading  the  goods,  storage,  reshipping, 
the  additional  freight,  and  every  other  expense  which 
shall  have  been  incurred  in  saving  the  goods,  to  the  extent 
of  the  sum  insured. 

Article  384.  If,  within  the  periods  of  time  pre- 
scribed by  Article  337,  the  captain  has  not  been  able  to 
find  a  vessel  in  which  to  reship  the  goods,  and  carry 
them  to  the  place  of  their  destination,  the  insured  may 
abandon  them. 

Article  385.  In  cases  of  capture,  if  the  insured  ha^ 
not  been  able  to  give  information  of  the  same  to  the 
insurer,  he  may  ransom  the  property  without  waiting 
his  orders. 

The  insured  is  required,  as  soon  as  he  has  it  in  his 
power,  to  give  notice  to  the  insurer  of  the  arrangement 
which  he  has  made  with  the  captors. 

Article  386.  The  insurer  has  the  option  of  accepting 
the  arrangement  on  his  own  account,  or  of  renouncing  it, 
he  is  required  to  make  known  his  election  to  the  insured 
within  twenty*four  hours  after  receiving  notice  of  the 
composition. 

If  he  elect  to  take  the  arrangement  for  his  benefit,  he 
is  bound  to  contribute,  without  delay,  to  the  payment  of 
the  ransom  according  to  the  terms  of  the  agreement,  in 
proportion  to  his  interest ;  and  he  continues  to  run  the 
risks  of  the  voyage,  conformably  to  the  contract  of 
insurance. 
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If  he  declare  that  he  renounces  the  benefit  of  the  com- 
position, he  is  bound  to  pay  the  sum  insured,  without 
having  any  pretensions  to  the  property  ransomed. 

When  the  insurer  has  not  given  notice  of  his  determi- 
nation, within  the  time  above  mentioned,  he  is  under- 
stood to  have  renounced  the  benefit  of  the  arrangement. 


TITLE  XI. 

OF    AVERAGE. 


Abticle  397.  All  extraordinary  expenses  incurred 
for  the  ship  and  the  cargo,  conjointly,  or  separately, 

All  damage  happening  to  the  vessel  or  goods,  from  the 
time  of  their  lading  and  departure,  until  their  arrival  and 


Are  reputed  average  losses. 

Article  398.  In  default  of  special  agreements  be* 
tween  the  parties,  average  contributions  are  r^ulated 
conformably  to  the  provisions  hereafter  mentioned. 

Article  399.  Averages  are  of  two  kinds,  gross,  or 
general  averagCi  and  simple,  or  particular  average. 

Article  400.    The  following  are  general  averages : 

1st.  Things  given  by  composition  for  the  ransom  of 
the  vessel  and  cargo. 

2nd.  Things  which  are  thrown  overboard. 

3rd.  Cables  or  masts  broken,  or  cut  away. 

4th.  Anchors  and  other  articles  abandoned  for  the 
common  safety. 

5th.  Damage  occasioned  by  jettison  to  the  goods  re- 
maining in  the  vessel 

6th.  Medical  treatment  and  maintenance  of  the  seamen 
wounded  in  defending  the  vessel,  the  wages  and  main- 
tenance of  the  seamen  during  the  detention,  when  the 
vessel  is  arrested  on  the  voyage  by  order  of  a  sovereign 
power,  and  during  the  reparation  of  the  damages  neces- 
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sarily  sustained  for  the  common  safety,  if  the  vessel  be 
freighted  by  the  month. 

7th.  The  expenses  of  unloading  to  lighten  the  ship,  in 
order  to  facilitate  her  entrance  into  a  harbour  or  river, 
when  the  vessel  is  forced  to  seek  shelter  by  stress  of 
weather  or  the  pursuit  of  an  enemy. 

8th.  The  expenses  incurred  in  getting  off  a  vessel 
stranded,  to  prevent  a  total  loss  or  seizure. 

And,  in  general,  the  damages  necessarily  suffered,  and 
the  expenses  incurred,  after  due  deliberation  for  the 
security  and  common  safety  of  the  vessel  and  goods, 
from  the  time  of  loading  and  departure  until  their 
airival  and  discharge. 

Article  401.  General  average  is  borne  by  the  goods 
on  board,  and  by  one  half  the  value  of  the  vessel  and 
freight,  ratably  according  to  their  respective  values. 

Article  402.  The  price  of  the  goods  is  established 
by  their  value  at  the  place  of  discharge. 

Article  403.    The  following  are  particular  averages : 

1st.  The  damage  happening  to  goods  by  their  in- 
herent defect,  by  stress  of  weatJber,  seizure,  shipwreck,  or 
stranding. 

2nd.  The  expenses  incurred  in  saving  them. 

3rd.  The  loss  of  cables,  anchors,  sails,  masts,  cordage, 
caused  by  storms  or  other  accidents  of  the  sea.  The 
expenses  resulting  from  any  detention  in  the  course  of 
the  voyage,  whether  occasioned  by  the  accidental  loss 
of  the  aforesaid  articles,  by  the  want  of  provisions,  or  by 
the  necessity  of  stopping  a  leak. 

4th.  The  maintenance  and  wages  of  the  crew  during 
the  detention,  when  the  vessel  is  arrested  on  the  voyage 
by  order  of  a  sovereign  power,  and  during  the  reparations 
necessary  to  be  made,  if  the  vessel  be  freighted  by  the 
voyage. 

5th.  The  maintenance  and  wages  of  the  seamen 
during  quarantine,  whether  the  vessel  be  freighted  by 
the  month,  or  the  voyage. 
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And,  in  general,  the  expenses  incurred,  and  the 
damage  sustained  by  the  vessel  only,  or  by  the  cargo 
k)lely,  from  the  time  of  the  lading  and  departure  until  the 
arrival  and  discharge. 

Article  404.  Particular-  averages  are  borne  and 
paid  by  the  owner  of  the  thing  which  has  sustained  the 
damage,  or  occasioned  the  expense. 

Article  405.  The  damage  happening  to  goods  by 
the  fault  of  the  captain,  in  not  having  well  fSastened  the 
hatches,  lashed  the  ship,  or  provided  good  hoisting 
tackle,  and  by  every  other  accident  proceeding  from  the 
negligence  of  the  master  or  the  crew,  are  also  particular 
averages  to  be  borne  by  the  owners  of  the  goods,  but  for 
which  they  have  a  remedy  against  the  master,  the  ship, 
and  the  freight. 

Article  406.  Harbour-pilotage, towage,and  pilotage, 
in  entering  and  going  out  of  harbours  and  rivers,  duties 
of  clearance,  search,  reports,  tonnage,  beaconage,  anchor- 
age, and  other  duties  on  navigation,  are  not  averages, 
but  merely  expenses  at  the  charge  of  the  vessel. 

Article  407.  In  case  of  collision,  if  the  occurrence 
was  purely  accidental,  the  damage  is  borne,  without 
remedy,  by  the  suffering  vessel. 

If  the  running  foul  proceeded  from  the  fault  of  one  of 
the  captains,  the  damage  is  paid  by  the  vessel  which 
occasioned  it. 

If  there  be  a  doubt  as  to  which  of  the  two  vessels  was  in 
fault  in  running  foul,  the  damage  is  to  be  repaired  at 
their  common  expense,  in  equal  portions  between  them. 

In  these  two  last  cases,  the  estimation  of  the  damage 
is  made  by  referees. 

Article  408.  A  demand  of  average  loss  is  not 
admissible,  if  the  general  average  do  not  exceed  one  per 
cent  of  the  value  of  the  ship  and  cargo,  and  if  the  par- 
ticular average  do  not  also  exceed  one  per  cent  of  the 
value  of  the  article  damaged. 

Article  408.    The  clause  in  a  policy  of  insurance 
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"  free  from  average  "  exempts  the  insurers  from  all  aver- 
age loss,  whether  general  or  particular,  except  in  cases 
which  authorise  an  abandonment;*  and  in  such  instances, 
the  insured  have  the  option  between  the  abandonment 
and  the  claim  for  average  loss. 


TITLE  XIL 

OP  JETTISON  AND  CONTRIBUTION. 

Article  410.  If,  by  stress  of  weather,  or  by  the 
chasing  of  the  enemy,  the  master  thinks  himself  ob- 
liged, for  the  safety  of  the  vessel,  to  throw  overboard 
a  part  of  his  cargo,  to  cut  away  his  masts,  or  abandon 
his  anchors,  he  takes  the  advice  of  the  persons  interested 
in  the  cargo  who  may  be  on  board  the  vessel,  and  of  the 
principal  men  of  the  crew. 

If  there  be  a  difference  of  opinion,  that  of  the  master 
and  the  principal  men  of  the  crew  shall  prevail. 

Article  411.  Things  the  least  necessary,  the  most 
weighty,  and  of  least  value,  are  to  be  thrown  overboard 
first,  and  afterwards  the  goods  between  decks,  at  the 
choice  of  the  captain,  and  by  the  advice  of  the  principal 
persons  of  the  crew. 

Article  412.  The  captain  is  required,  as  soon  as  it 
is  in  his  power,  to  commit  to  writing  the  consultation 
which  took  place. 

The  report  should  state : 

The  motives  which  have  determined  the  jettison. 

The  articles  thrown  overboard,  or  damaged. 

The  signatures  of  the  persons  who  attended  the  con- 
sultation, or  the  reason  of  their  refrisal  to  sign. 

It  should  be  transcribed  in  the  ship's  log-book. 

Article  413.  At  the  first  port  at  which  the  vessel 
shall  arrive,  the  master  is  required,  within  twenty-four 
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hours  after  his  arrival,  to  depose  to  the  facts  contained 
in  the  consultation  transcribed  in  the  log-book. 

Article  414.  The  statement  of  the  losses  and  da- 
mages is  made  out  in  the  place  of  discharge  of  the 
vessel,  at  the  instance  of  the  master,  by  surveyors 
(experts). 

The  surveyors  are  appointed  by  the  Tribunal  of  Com- 
merce, if  the  discharge  be  made  in  a  French  port 

In  places  where  there  is  no  Tribunal  of  Commerce, 

the  surveyors  are  appointed  by  the  Justice  of  the  Peace. 

If  the  vessel  be  discharged  in  a  foreign  port,  they  are 

appointed  by  the  French  Consul,  and  where  there  is  no 

French  Consul,  by  the  Magistrate  of  the  place. 

The  surveyors  shall  be  sworn  before  they  enter  upon 
their  duties. 

Article  415.  The  goods  thrown  overboard  are  ap- 
praised, according  to  the  price  current  of  the  place  of 
discharge;  their  quality  is  ascertained  by  the  produc- 
tion of  the  bills  of  lading  and  invoices,  if  there  be  any. 

Article  416.  The  surveyors  appointed  in  virtue  of 
Article  414  apportion  the  losses  and  damages. 

This  apportionment  is  rendered  executory  by  the  con- 
firmation of  the  Tribunal. 

In  foreign  ports  the  apportionment  is  rendered  execu- 
tory by  the  French  Consul,  or  where  there  is  no  French 
Consul,  by  any  competent  Court  in  the  place. 

Article  417.  The  apportionment  of  the  losses  and 
damages,  is  made  on  the  goods  cast  away,  and  on  those 
saved,  and  on  one  half  the  value  of  the  vessel  and 
freight,  in  proportion  to  their  value  respectively  at  the 
port  of  delivery. 

Article  418.  If  the  quality  of  the  goods  has  been 
misrepresented  in  the  bill  of  lading,  and  they  should  be 
found  of  greater  value,  they  contribute  at  the  rate  of 
their  real  valuation,  if  saved. 

They  are  to  be  paid  for  according  to  the  quality  men- 
tioned in  the  bill  of  lading,  if  lost 
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If  the  goods  in  question  be  of  an  inferior  quality  to 
those  indicated  by  the  bill  of  lading,  they  contribute 
according  to  the  quality  therein  mentioned,  if  saved. 

They  are  to  be  paid  for  according  to  their  real  value, 
if  thrown  overboai'd  or  damaged. 

Article  419.  Ammunitions  and  provisions,  and  the 
clothes  of  the  ship's  company,  do  not  contribute  to  the 
loss  by  jettison ;  the  value  of  those  thrown  overboard 
shall  be  paid  for  by  contribution  on  all  the  other  pro- 
perty. 

Article  420.  The  goods  for  which  there  is  no  bill 
of  lading  or  declaration  of  the  captain,  are  not  to  be  paid 
for  if  thrown  overboard ;  they  shall  contribute  if  saved. 

Article  421.  The  eflfects  laden  on  the  deck  of  the 
vessel  contribute  if  saved. 

If  they  be  thrown  overboard  or  damaged  by  the  jetti- 
son, the  owner  has  no  claim  for  contribution ;  his  only 
remedy  is  against  the  master. 

Article  422.  There  is  no  claim  for  contribution  on 
account  of  damage  suffered  by  the  vessel,  except  where 
the  damage  has  been  done  to  facilitate  the  jettison. 

Article  423.  If  the  jettison  do  not  save  the  vessel, 
there  is  no  claim  for  contribution. 

The  goods  saved,  in  that  case,  are  not  bound  for  the 
payment  or  indemnity  of  those  which  have  been  thrown 
overboard  or  damaged. 

Article  424.  If  the  jettison  save  the  vessel,  and  if 
continuing  her  voyage  she  should  be  afterwards  lost,  the 
goods  saved  contribute  to  the  loss  by  jettison,  according 
to  their  value  in  the  condition  in  which  they  are  found, 
deducting  expense  of  salvage. 

Article  425.  The  effects  thrown  overboard,  in  no 
case  contribute  to  the  payment  of  the  damages  happened 
since  the  jettison  to  the  goods  saved. 

The  goods  do  not  contribute  to  the  payment  of  the 
vessel  if  lost  or  rendered  unable  to  navigate. 

Article  426.     If,  after  due  consultation,  the  ship 

T  T 
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has  been  opened  to  take  out  goods^  such  goods 
contribute  to  the  repairs  of  damage  caused  to  the 
vessel. 

Article  427.  In  case  of  the  loss  of  goods  put  into 
lighters,  in  order  to  lighten  the  ship  in  entering  a  port  or 
a  river,  the  contribution  for  the  loss  is  made  on  the 
vessel  and  her  whole  cargo. 

If  the  vessel  perish  with  the  rest  of  her  cargo,  the 
goods  put  into  lighters  do  not  contribute,  although  they 
reach  the  port  in  safety. 

Article  428.  In  all  the  cases  above  mentioned,  the 
master  and  mariners  have  a  lien  on  the  goods  or  their 
proceeds,  for  contribution. 

Article  428.  If,  after  the  contribution  has  been  appor- 
tioned, the  goods  thrown  overboard  be  recovered  by  the 
ownera,  they  are  bound  to  refund  to  the  master  and 
others  interested  what  they  have  received  in  the  contri- 
bution, deducting  damages  occasioned  by  the  jettison  and 
the  expenses  of  recovery  from  the  various  parties. 


TITLE  Xni. 
OF  Premiption  (limitation)  of  Acnoxs. 

Article  430.  The  master  cannot  acquire  prop^ty 
in  the  vessel  by  means  ot  preacfiption. 

Article  431.  Actions  for  abandonment  are  barred 
after  the  periods  specified  in  Article  373. 

Article  432.  All  actions  arising  on  contracts  of  bot- 
tomry, respondentia,  or  policies  of  insurance,  are  barred 
after  five  years  from  the  date  of  the  contract. 

Article  433.  All  actions  for  the  payment  of  the 
freight,  the  wages  and  pay  of  the  officers,  seamen,  and 
others  of  the  ship's  company,  are  barred  at  the  expiration 
of  one  year  after  the  voyage  is  ended 
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For  victuals  furnished  to  the  seamen  by  order  of  the 
captain,  one  year  after  the  delivery. 

For  supplies  of  timber  and  other  articles  necessary  for 
the  construction,  equipment,  and  victualling  of  the  vessel, 
one  year  after  the  delivery. 

For  wages  of  workmen  and  work  done,  one  year  after 
the  completion  of  the  work. 

All  demands  for  the  delivery  of  goods  on  board  of  a 
vessel,  one  year  after  the  arrival  of  the  vessel. 

Article  434.  Limitation  is  interrupted  by  a  written 
acknowledgment,  obligation,  account  settled,  or  judicial 
citation. 


TITLE  XIV. 

OF  DEFENCES. 


Article  435.  The  complaints  may  be  dismissed  in 
the  following  cases : — 

In  all  actions  against  the  master  and  insurer  for  any 
damage  which  may  have  happened  to  the  goods,  if  they 
have  been  received  without  protest. 

In  all  actions  against  the  freighter  for  average  loss,  if 
the  master  has  delivered  the  goods  and  received  his 
freight  without  having  made  a  protest. 

In  all  actions  for  damage  caused  by  collision,  in  a 
place  where  the  captain  might  have  had  his  legal  remedyi 
and  has  made  no  claim. 

Article  436.  These  protests  and  claims  ai-e  void  if 
they  be  not  made  and  notice  thereof  sent  to  the  opposite 
party  within  twenty-four  hours,  and  if,  within  a  month 
frt>m  their  date,  they  be  not  followed .  by  a  judicial  de- 
mand. 
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BOOK  III. 
OF  BANKRUPTCY. 


TITLE  I. 


Law  passed  the  28th  of  May^  1838. 


CHAPTER  I. 
OF  THE  DECLARATION  OF  BANKRUPTCY  AND  ITS  EFFECTS- 
ARTICLE  437.     Every  trader  who  suspends  payment 
is  in  a  state  of  bankruptcy. 

The  bankruptcy  of  a  trader  can  be  adjudicated  after 
his  decease,  in  the  event  of  his  having  died  in  a  state  of 
insolvency. 

The  adjudication  of  bankruptcy  cannot  be  pronouncei) 
of  its  own  motion  by  the  Court  or  on  the  demand  of 
the  creditors,  except  within  one  year  after  the  decease 
of  the  debtor. 

Article  438.  Eveiy  bankmpt  must,  within  three 
days  of  his  suspension  of  payment,  make  a  declaration 
thereof  at  the  greffe  of  the  Tribunal  of  Commerce  of  his 
domicile.  The  day  of  the  suspension  of  payment  is 
included  in  the  three  days. 

In  the  case  of  the  bankruptcy  of  a  general  partner- 
ship the  declaration  must  contain  the  name  and  the 
indication  of  the  domicile  of  each  of  the  members.  This 
declaration  shall  be  made  at  the  greffe  of  the  Tribunal  of 
the  district  in  which  the  principal  place  of  business  of 
the  partnership  is  situate. 

Article  438.  The  declaration  of  the  bankrupt  must 
be  accompanied  by  a  deposit  of  his  balance  sheet,  or  must 
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explain  the  reason  of  the  default  of  the  debtor  in  de- 
positing the  same.  The  balance-sheet  or  statement  must 
contain  the  enumeration  and  valuation  of  all  the  realty 
and  personalty  of  the  debtor,  an  account  of  moneys 
owing  and  moneys  due,  an  account  of  profit  and  loss,  and 
an  account  of  expenses.  The  above  statement  must  be 
certified  as  true,  and  signed  and  dated  by  the  debtor. 

Article  440.  The  bankniptcy  is  declared  by  a 
judgment  of  the  Tribunal  de  Conime^xc  given  either  upon 
a  declaration  of  the  bankrupt  himself,  or  upon  the 
petition  of  one  or  more  creditors,  or  by  the  Tribunal 
of  its  own  motion.  The  judgment  is  provisionally 
executorj^ 

Article  441.  The  Tribunal,  by  the  judgment  de* 
daring  the  bankruptcy,  or  by  a  later  judgment  pronounced 
upon  the  report  of  the  juge-commmairey  fixes,  either 
of  its  own  motion  or  upon  the  application  of  any  party 
interested,  the  period  at  which  the  suspension  of  pay- 
ment shall  be  deemed  to  have  taken  place.  In  default 
of  any  special  time  being  fixed,  such  suspension  shall  date 
from  the  judgment  pursuant  to  which  the  bankruptcy 
was  declared. 

Article  442.  Judgments  rendered  pursuant  to  the 
two  preceding  Articles  shall  be  published,  and  extracts 
therefrom  inserted  in  the  newspapers,  both  in  the  place 
in  which  the  bankruptcy  was  declared  and  in  all  places 
in  which  the  bankrupt  possessed  commercial  establish- 
ments, according  to  the  manner  prescribed  by  Article  42 
of  the  present  Code. 

Article  443.  The  eflect  of  the  judgment  declaring 
the  bankruptcy  is  to  dispossess  the  bankrupt,  from  the  date 
thereof,  of  the  administration  of  all  his  property,  even  of 
that  devolving  upon  him  during  his  bankruptcy.  From 
the  date  of  the  judgment  all  iactions  relating  to  realty  or 
personalty  must  be  brought  by  or  against  the  syndics. 
The  same  rule  applies  to  proceedings  to  issue  execution, 
both  as  regards  real  and  personal  property.    The  Tribunal 
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can  allow  the  bankrupt  to  intervene  in  all  proceedings 
when  it  may  deem  it  expedient. 

Abticle  444.  All  debts,  not  matured,  become  due 
by  the  bankrupt  upon  the  adjudication  of  the  bank- 
ruptcy. In  the  case  of  the  bankruptcy  of  the  maker  of 
a  promissory  note,  of  the  acceptor  of  a  bill  of  exchange 
or  of  the  drawer  in  default  of  acceptance,  the  other  parties 
liable  must  furnish  security  for  the  payment  at  maturity 
unless  they  prefer  to  pay  at  once. 

Article  445.  The  judgment  declaring  the  bank- 
ruptcy arrests,  as  regards  the  body  of  creditors,  the  run- 
ning of  interest  upon  all  claims,  which  are  not  privileged 
or  secured  by  mortgage  or  pledge.  Interest  upon  secured 
claims  can  only  be  allowed  fix)m  the  proceeds  arising 
from  the  property  mortgaged,  pledged,  or  privileged. 

Article  446.  The  following  acts  are  void  and  of  no 
effect  as  regards  the  general  body  of  creditors,  if  done  by 
the  debtor  subsequent  to  the  period  fixed  by  the  Tribunal 
as  being  that  of  his  suspension  of  payment,  or  within 
ten  days  previously  thereto,  viz.,  all  conveyances  of  his 
realty  or  personalty  without  valuable  consideration ; — ^all 
payments  either  in  cash  or  by  conveyance,  sale,  transfer, 
set  off  or  otherwise  of  debts  not  accrued  due ;  and 
as  regards  debts  due,  all  payments  made  otherwise 
than  in  cash  or  commercial  bills; — ^all  hypothequea 
judiciairea  ou  hppothiques  canventionnelles,  and  all  pledges 
of  realty  or  personalty  of  the  debtor  for  debts  previously 
contracted. 

Article  447.  All  other  payments  made  by  the 
debtor  of  debts  due,  and  all  other  documents  for  a 
valuable  consideration  executed  by  him  after  his  sus- 
pension of  payment  and  before  the  adjudication  of 
bankruptcy,  can  be  annulled,  if  they  have  taken  place 
with  a  knowledge,  on  the  part  of  those  who  have  received 
the  same,  of  his  suspension  of  payment. 

Article  448.  Mortgages  and  priviHgea  validly  ac- 
quired can  be  registered  up  to  the  date  of  the  adjudication 
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of  bankruptcy.  Nevertheless,  all  registrations  entered 
after  the  period  of  the  cessation  of  payment,  or  within 
ten  days  previously,  can  be  declared  void,  if  more  than 
fifteen  days  have  elapsed  between  the  execution  of  the 
deed  of  mortgage  or  privilige  and  the  registration  thereof. 
The  time  is  enlarged  by  one  day  for  each  five  myriam^tres 
of  distance  between  the  place  where  the  right  of  mortgage 
or  pledge  became  acquired  and  the  place  of  registration. 

Abticle  449.  In  cases  where  bills  of  exchange  have 
been  paid  by  the  banki-upt  after  the  period  fixed  as  that 
of  the  cessation  of  payment,  and  before  the  adjudication 
of  bankruptcy,  an  action  for  reimbursement  can  only  be 
brought  against  the  party  for  whose  account  the  bill  of 
exchange  was  drawn. 

In  the  case  of  a  promissory  note  the  action  can  be 
brought  against  the  first  indorser  only.  In  either  case, 
proof  that  the  party  called  upon  to  reimburse  the  amount 
of  the  bill  was  aware  of  the  suspension  of  payment  at  the 
period  of  the  creation  of  the  bill,  must  be  made. 

Abticle  450.  The  syndics  have,  as  regards  leases  of 
real-estate  used  for  the  business  or  commerce  of  the  bank- 
rupt, including  dependencies  thereof,  and  used  as  a  dwell- 
ing house  of  the  bankrupt  and  his  family,  eight  days  from 
the  expiration  of  the  time  granted  by  Article  492  of  the 
Code  of  Commerce  to  creditors  domiciled  in  France  in 
which  to  prove  their  debts,  during  which  they  can  give 
notice  to  the  landlord  of  their  intention  to  continue  the 
lease  upon  the  condition  of  fulfilling  all  the  obligations  of 
the  lease.  Such  notice  can  be  given  only  with  the  autho- 
risation of  the  Juge-commisaaire,  and  after  hearing  the 
bankrupt.  Until  the  expiration  of  the  above  eight  days,  all 
manner  of  judicial  proceedings  against  the  personal  effects 
connected  with  the  carrying  on  of  the  business  of  the 
bankrupt,  and  all  proceedings  to  cancel  the  lease,  are  sus- 
pended, without  prejudice  to  precautionary  measures 
and  to  the  right  that  the  landlord  may  possess  to  re- 
enter into  possession  of  the   premises  leased.     In  the 
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latter  case  the  suspension  of  legal  proceedings  prescribed 
in  the  present  Article  shall  take  effect  as  of  right  The 
lessor  must  within  fifteen  days  following  the  notice  by 
the  syndics  apprise  them  of  his  claim  to  cancel  the  lease. 
In  defisiult  thereof  he  shall  be  taken  to  have  forfeited  the 
right  to  cancellation  which  he  previously  possessed. 


CHAPTER  II. 

OF  THE  APPOINTMENT  OP  THE  Juge-Commissaire. 

Article  45L  In  the  adjudication  of  bankruptcy,  the 
Tribunal  of  Commerce  appoints  one  of  its  members  to 
the  oflSce  of  juge'Commissaire, 

Article  452.  The  duties  of  thejiige'Cammissaire  con- 
sist specially  in  accelerating  and  superintending  the 
operations  and  management  of  the  bankruptcy.  He 
makes  a  report  to  the  Tribunal  of  Commerce  of  all 
litigation  arising  from  the  bankruptcy  and  coming  under 
the  jurisdiction  of  such  Tribunal. 

Article  453.  Orders  made  by  the  juge-conimissaire 
can  only  be  appealed  from  in  the  cases  provided  by  law. 
Such  appeals  lie  to  the  Tribunal  of  Commerce. 

Article  454.  The  Tribunal  of  Commerce  can  at  any 
time  replace  the  juge-commmaire  of  a  bankruptcy  by 
another  of  its  members. 


CHAPTER  III. 

OP  THE    affixing    OF    THE    SEALS,    AND    OP    THE   FIRST 

MEASURES  TO  BE  ADOPTED  AS  REGARDS  THE  PERSON 

OF  THE  BANKRUPT. 

Article  455.  In  the  Decree  adjudicating  the  bank- 
ruptcy, the  Tribunal  orders  seals  to  be  placed  upon  the 
bankrupt's  effects,  and  his  pereon  to  be  lodged  in  the 
House  of  Detention  for  debtors,  or  orders  him  into  the 
custody  of  a  police  officer.     Nevertheless,  if  the  j^e- 
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commmaire  considers  that  an  inventory  of  the  assets  of 
the  bankrupt  can  be  made  in  one  day,  the  seals  need 
not  be  affixed  thereto,  and  the  inventory  shall  be  drawn 
up  forthwith. 

In  this  case,  no  commitment  or  re-commitment  to 
gaol  can  be  put  in  evidence  against  the  bankrupt. 

Article  456.  If  the  bankrupt  has  complied  with 
the  provisions  of  Articles  438  and  439,  and  is  not,  at  the 
time  of  the  adjudication,  in  prison  for  debt  or  otherwise, 
the  Tribunal  can  relieve  him  from  detention  as  above. 
The  clause  in  the  judgment  so  relieving  a  bankrupt 
from  arrest  can,  however,  according  to  the  circumstances, 
be  revoked  subsequently  by  the  Tribunal  even  of  its  own 
accord. 

Article  457.  The  Clerk  of  the  Tribunal  of  Com- 
merce must  forthwith  give  notice  to  the  Justice  of  the 
Peace  of  the  judgment  ordering  the  seals  to  be  affixed. 
The  Justice  of  the  Peace  can,  however,  before  the  judg- 
ment, affix  the  seals  either  of  his  own  motion  or  at  the 
request  of  one  or  several  creditors,  but  only  in  the  event 
of  the  disappearance  of  the  debtor,  or  of  the  misappro- 
priation by  him  of  a  park  or  of  the  whole  of  the  assets. 

Article  458.  The  seals  shall  be  placed  upon  the 
warehouses,  counters,  cases,  portfolios,  books,  papers, 
furniture,  and  eflfects  of  the  bankrupt.  In  the  case  of 
the  bankruptcy  of  a  general  partnership,  the  seals  shall 
be  placed,  not  only  in  the  principal  place  of  business  of 
the  partnership,  but  also  at  the  separate  domiciles  of  the 
members  thereof  respectively.  In  all  cases  the  Justice  of 
the  Peace  shall  give  notice  without  delay  to  the  President 
of  the  Tribunal  of  Commerce  of  the  seals  having  been 
affixed  as  aforesaid. 

Article  459.  The  Clerk  of  the  Tribunal  of  Com- 
merce shall,  within  twenty-four  hours,  forward  an 
extract  of  the  judgment  declaring  the  bankruptcy,  setting 
out  the  principal  provisions  therein,  to  the  Procureur  de  la 
B4publique  of  the  district. 


Digitized  by 


Google 


650  CODE  OF  COMMERCE   (tBXT). 

Article  460.  The  provisions  ordering  the  detention 
of  the  person  of  the  bankrupt  in  a  debtor's  prison,  or  the 
custody  of  his  person  shall  be  carried  into  executimi 
either  by  the  mmistire  public  or  by  the  syndics  of  the 
bankruptcy* 

Article  46L  When  the  assets  of  the  bankrupt  are 
insufficient  to  defray  immediately  the  expenses  of  the 
judgment  declaring  the  bankruptcy,  the  publication  and 
advertisements  of  the  judgment  in  the  newspapers,  the 
placing  of  the  seals,  and  the  arrest  and  incarceration  of 
bankrupt,  the  amount  necessary  shall,  by  order  of  the 
juge-commismire,  be  advanced  by  the  public  Treasury,  to 
be  repaid  as  a  first  charge  out  of  the  first  assets  received, 
but  without  prejudice  to  the  priority  of  the  landlord  of 
the  bankrupt. 


CHAPTER  IT. 

OF  THE  APPOINTMENT  AND  DISMISSAL  OF  PROVISIONAL 
ASSIGNEES  (Syndics  Provisoires). 

Article  462.  The  Tribunal  of  Commerce  shall,  by 
the  judgment  declaring  the  bankruptcy,  appoint  one  or 
more  provisional  syndics.  The  juge-commissaire  shall  im- 
mediately convene  a  meeting  of  the  presumed  creditors, 
to  be  held  within  fifteen  days  from  the  adjudication. 
He  shall  considt  the  creditors  present  at  such  meeting  as 
to  the  list  of  the  presumed  creditors  {crianciers  prisu- 
fnes)y  and  as  to  the  appointment  of  new  syndics.  A 
report  shall  be  drawn  up  of  their  observations  and  wishes 
to  be  presented  to  the  Tribunal.  Upon  the  presentation 
of  such  report  and  list  of  creditors,  and  upon  receipt  of 
the  report  of  the  juge-commissaire,  the  Tribimal  shall 
either  appoint  new  syndics  or  retain  the  first  in  their 
office.  The  syndics  thus  nominated  are  final;  they 
can,  however,  be  replaced  by  the  Tribunal  of  Conuneroe 
in  the  cases  and  according  to  the  forms  which  may  be 
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determined.  The  number  of  syndm  can  be  increased  to 
three  at  any  time;  they  need  not  necessarily  be  cre- 
ditors, and  they  can  receive,  whatever  may  be  their 
profession,  a  remuneration,  after  having  rendered  an 
account  of  their  duties,  to  be  fixed  by  the  Tribunal, 
pursuant  to  the  report  of  the  juge'Commissaire. 

.  Article  463.    No  relation  of  the  bankrupt  up  to  and 
including  the  fourth  degree,  can  fulfil  the  office  of  syndic. 

Article  464.  In  the  event  of  it  being  necessary  to 
add  or  replace  one  or  more  syndics,  application  shall  be 
made  by  the  jtige-commissaire  to  the  Tribunal  of  Com- 
merce, who  shall  proceed  to  the  nominations  according  to 
the  forms  provided  by  Article  462. 

Article  465.  If  several  syndics  have  been  appointed, 
they  can  only  act  collectively;  nevertheless  the  juge- 
commissaire  can  grant  special  authority  to  one  or  more  of 
them  to  act  separately  in  regard  to  certain  matters  of 
administration  or  management.  In  the  latter  case  the 
syndics  so  authorised  are  solely  responsible  in  relation  to 
such  acts. 

Article  466.  In  the  case  of  complaints  respecting  the 
acts  of  the  syndic  or  syndics,  the  juge-cammissairc  will  ad- 
judicate upon  the  same  within  three  days  [from  notice 
thereof,  but  an  appeal  from  his  decision  lies  to  the  Tribunal 
of  Commerce.  The  decisions  o{  the  juye'commissa ire  must 
be  provisionally  executed,  notwithstanding  appeal. 

Article  467.  The  juge-commissaire  can,  either  at  the 
request  of  the  bankrupt,  or  of  the  creditors,  or  of  his 
own  accord,  propose  the  dismissal  of  one  or  more  of  the 
syndics.  If  the  juge-commissaire  does  not  give  attention, 
within  eight  days,  to  petitions  presented  to  him,  the  same 
can  be  addressed  to  the  Tribunal.  The  Tribunal,  sitting 
at  chambers,  will  receive  the  report  of  the  Juge'Commissaire 
and  the  explanation  of  the  syndics,  and  will  decide  forth- 
with as  to  the  revocation. 
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CHAPTER  IV. 
OF  THE  DUTIES  OF  THE  Sl/ndiC8. 

SECTION  I. 
GENERAL  PROVISIONS. 

Article  468.  K  the  seals  have  not  heen  affixed 
prior  to  the  appointment  of  the  syndics,  they  shall  apply 
to  the  Justice  of  the  Peace  to  proceed  to  affix  them. 

Article  469.  The  juge-commissaire  can,  at  the  request 
of  the  syndics,  relieve  them  fix}m  affixing  the  seals,  or 
authorise  them  to  except  the  following  effects: — I. 
Clothing,  stuffs,  furniture,  and  effects,  necessary  for  the 
use  of  the  debtor  and  his  family,  the  delivery  of  which 
may  be  ordered  by  the  Juge-commissaire  upon  the  state* 
ment  submitted  to  him  by  the  syndics.  XL  Perishable 
articles,  or  those  liable  to  immediate  depreciation.  III. 
Articles  used  in  carrying  on  the  business  of  the  bankrupt 
when  such  business  cannot  be  interrupted  without  preju- 
dice to  the  creditors.  Inventories  of  the  objects  com- 
prised in  the  two  preceding  paragraphs  shall  be  forthwith 
drawn  up  and  appraised  by  the  syndics  in  the  presence  of 
the  Justice  of  the  Peace,  who  shall  sign  their  report. 

Article  470.  The  sale  of  perishable  goods  and 
objects  subject  to  imminent  depreciation,  or  costly  to 
retain,  and  of  the  goodwill  of  the  business,  shall  be  e^cted 
by  the  syndics  upon  authority  being  granted  by  the  juge* 
commissaire,  ' 

Article  471.  The  books  shall  be  withdrawn  from  the 
seals  and  handed  by  the  Justice  of  the  Peace  to  the  syndics 
after  having  been  audited  by  him;  he  shall  briefly 
declare  in  his  report  the  state  in  which  he  finds  them. 
Negotiable  instruments  shortly  becoming  due,  or  liable 
to  be  accepted,  or  in  respect  of  which  conservative 
measiures   or  proceedings  are   necessary,  shall   also  be 
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withdrawn  from  the  seals  by  the  Justice,  and  described  and 
handed  to  the  syndics  in  order  to  be  collected.  A  schedule 
thereof  shall  be  transmitted  to  the  juge-commissaire.  Other 
debts  due  to  the  bankrupt  shall  be  recovered  by  the  syndics^ 
and  receipts  shall  be  given  by  them  upon  payment. 
Letters  addressed  to  the  bankrupt  shall  be  taken  posses- 
sion of  and  opened  by  the  syndics ;  the  bankrupt  can, 
however,  if  present,  assist  at  the  opening  thereof. 

Article  472.  The  juge-commissaire  may  propose  the 
liberation  of  the  bankrupt,  with  provisional  security  for 
his  person,  if  the  state  of  his  affairs  appear  satisfactory. 
If  the  Tribunal  require  security,  it  can  order  the  bank- 
rupt to  furnish  bail  for  his  reappearance  under  a  penalty 
of  an  amount  to  be  fixed  by  the  Tribunal,  and  to  be 
distributed  amongst  the  creditors. 

Article  473.  Should  the  juge-commissaire  neglect  to 
propose  the  liberation  of  the  bankrupt,  the  latter  may 
petition  the  Tribunal  of  Commerce,  who  shall  decide 
thereon  at  a  public  sitting,  after  having  heard  the  Juge" 
commissaire. 

Article  474.  The  bankrupt  may  receive  from  the 
assets,  for  the  support  of  himself  and  his  family,  an 
allowance  to  be  fixed  by  the  juge-commissaire  upon  the 
proposition  of  the  syndics,  with  right  of  appeal  to  the 
Tribunal  in  case  of  dispute. 

Article  475.  The  syndics  shall  cause  the  bankrupt 
to  attend  before  them,  to  close  and  balance  the  books  in 
his  presence.  If  he  fail  to  attend,  he  shall  be  summoned 
to  appear  within  forty-eight  hours.  He  may  appear  by 
attorney,  whether  he  possesses  a  savf  conduit  or  not,  upon 
furnishing  satisfactory  reasons  to  the  juge-commissaire. 

Article  476.  In  the  event  of  the  bankrupt  not 
having  filed  his  balance-sheet,  the  syndics  shall  imme- 
diately draw  up  the  same  with  the  aid  of  the  books  and 
papers  of  the  bankrupt  and  of  the  information  they  can 
procure,  and  they  will  forthwith  deposit  it  with  the  clerk 
of  the  Tribunal  of  Commerce. 
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Article  477.  The  juge-eommismire  is  auihorised  to 
examine  the  bankrupt,  his  clerks  and  servants,  and  all 
other  persons,  in  relation  to  the  preparation  of  the  balance- 
sheet,  and  to  the  causes  and  circumstances  concerning  tiie 
bankruptcy. 

Article  478.  When  the  bankruptcy  of  a  trad^ 
has  been  declared  after  his  decease,  or  when  the  bank- 
rupt dies  after  the  declaration  of  bankruptcy,  his  widow, 
his  children,  and  his  heirs  can  present  themselyes  or  be 
represented  in  substitution  for  the  deceased  in  the  pre- 
paration of  the  balance-sheet,  as  well  as  in  all  other 
matters  relating  to  the  bankruptcy. 


SECTION  n. 

OF  THE  REMOVAL  OF  THE  SEALS  AND  OF  THE 
INVENTORY. 

Article  479.  Within  three  days  after  the  declara- 
tion of  bankruptcy  the  syndic  shall  cause  the  seals  to  be 
removed,  and  shall  proceed  to  draw  up  an  inventory  of 
the  assets  of  the  bankrupt,  who  shall  be  present  or  duly 
summoned. 

Article  480.  The  inventory  shall  be  drawn  up  in 
duplicate  by  the  si/ndics  as  the  scab  are  removed,  and  in 
presence  of  the  Justice  of  the  Peace,  who  shall  sign  the 
inventory  at  each  attendance.  One  copy  shall  be  filed  at 
the  clerk  of  the  Tribunal  of  Commerce  within  forty-eight 
hours ;  the  other  remains  in  the  possession  of  the  syndics. 
The  syndics  may  employ  assistants  for  the  preparation  of 
the  inventory  and  valuation  of  the  items.  Articles  which 
were  not  placed  under  seal  pursuant  to  Article  469,  and 
those  of  which  an  inventory  or  valuation  has  previously 
been  made,  shall  be  verified  and  checked. 

Article  481.  In  the  case  of  a  declaration  of  bank- 
ruptcy after  decease,  when  no  inventory  has  been  drawn 
up  previously  to  such  adjudication,  or  in  the  case  of  the 
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death  of  the  bankrupt  before  the  commencement  of  the 
inventory,  the  same  shall  be  prepared  forthwith  in  the 
form  prescribed  in  the  preceding  Article,  and  in  the 
presence  of  the  hem  or  other  parties  duly  convened. 

Article  482.  In  all  bankruptcies  the  syndics  must, 
within  a  fortnight  of  their  appointment,  furnish  ihejuge* 
commmaire  with  a  summary  statement  of  the  apparent 
position  of  the  estate,  and  setting  out  the  principal  reasons 
and  circumstances  which  caused  the  bankruptcy.  Thejuge- 
commmaire  shall  immediately  transmit  such  statement, 
with  his  own  observations  thereon,  to  the  Frociireur  de  la 
Hepublique,  Should  he  not  have  received  the  statement 
within  the  prescribed  period  he  must  apprise  the  Procu- 
reur  de  la  RdipMique  of  the  delay  and  the  reasons  thereof. 

Abticle  483.  The  Proeureur  de  la  Rfyullique  or  his 
substitutes  may  attend  at  the  domicile  of  the  bankrupt 
and  at  the  taking  of  the  inventory.  They  may  at  any 
period  have  access  to  all  the  documents,  books  and  papers 
relating  to  the  bankruptcy. 


SECTION  in. 

OF  THE  SALE  OF  THE  GOODS  AND    PERSONALTY,  AND  OF 
THE  RECOVERY  OF  ASSETS. 

Article  484.  When  the  inventory  is  completed,  the 
goods,  moneys,  securities,  books,  papers,  furniture  and 
effects  of  the  debtor  shall  be  taken  possession  of  by  the 
syndics,  and  mention  thereof  shall  be  inscribed  at  the  foot 
of  the  inventory  by  the  syndics,  who  shall  acknowledge  the 
same. 

Article  485.  The  syndics  shall  continue  to  collect 
debts  owing  to  the  estate,  under  the  supervision  of  the 
juge-cammissaire. 

Article  486.  The  y«<7^-cowmi«8fltre  can,  after  hearing 
the  bankrupt,  or  after  having  duly  summoned  him  to 
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attend,  authorise  the  st/ndics  to  proceed  to  sell  the  goods 
and  personalty.  He  shall  decide  -whether  the  sale  shall  take 
place  by  private  agreement,  public  auction,  or  be  con- 
ducted by  brokers  or  other  public  officials  appointed  for 
the  purpose.  The  syndics  shall  select  the  member  whose 
services  are  to  be  employed  from  the  body  of  public 
officials  chosen  by  the  Juge-comtnisaaire. 

Article  487.  The  syndics  can,  with  the  authority 
o{  the  jt^e-commissaire,  and  upon  notice  to  the  bankrupt, 
compromise  all  matters  in  dispute  affecting  the  creditors, 
even  actions  relating  to  real  property.  If  the  subject  of 
the  compromise  be  of  uncertain  value  or  exceed  three 
hundred  francs,  the  compromise  shall  not  be  binding 
unless  confirmed  as  follows :  by  the  Tribunal  of  Commerce 
with  respect  to  compromises  relating  to  pereonalty,  and  by 
the  Tribunal  Civil  for  those  relating  to  realty.  The  bank- 
rupt shall  be  summoned  to  such  confirmation,  and  shall  in 
every  case  have  the  right  to  oppose.  His  opposition 
shall  suffice  to  prevent  such  compromise  if  the  same  relate 
to  real  property. 

Article  488.  If  the  bankrupt  has  been  dispensed 
from  arrest,  or  has  obtained  a  sauf  conduit,  the  syndics 
may  employ  him  to  facilitate  their  duties;  the  Juge- 
conimissaire  shall  determine  the  remuneration  for  such 
assistance. 

Article  489.  The  moneys  arising  from  the  sales 
and  recovery  of  assets  shall  be  immediately  paid  into  the 
Caisse  des  Dep6ts  et  Comignations,  after  deducting  the 
amount  fixed  by  the  juge-commissairc  to  meet  the  ex- 
penses and  disbursements;  within  three  days  of  moneys 
being  received,  proof  of  the  same  having  been  paid  into  the 
Caijise  des  Dipdts  et  Consignations  must  be  furnished  to  the 
juge-commissaire.  In  case  of  delay,  the  syndics  must  pay 
interest  upon  the  sums  they  neglect  to  deposit  as  above. 
The  assets  paid  in  to  the  Caisse  by  the  syndics  ^and  by 
third  parties  to  the  credit  of  the  estate  cannot  be  drawn 
out  except  by  an  order  of  the  jugc-cowmissaire.    If  attach- 
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ments  are  served  upon  funds  so  deposited,  the  syndm 
must  previously  have  them  annulled.  The  juge-com- 
mmaire  can  order  that  payment  be  made  by  the  Caisse 
des  DSpdls  et  Consignations  to  the  creditors  of  the  bank- 
ruptcy direct,  upon  a  statement  drawn  up  by  the  syndics 
and  approved  by  himself. 


SECTION  IV. 
OF  PEECAUTIONARY  MEASURES. 

Article  490.  The  sytidics,  in  entering  upon  their 
functions,  must  take  every  step  necessary  for  the  preser- 
vation of  the  rights  of  the  bankrupt  as  regards  his 
debtors.  They  must  register  all  mortgages  upon  realty  of 
the  debtors  of  the  bankrupt  if  he  have  neglected  such 
formality ;  the  registration  shall  be  made  in  the  name  of 
the  body  of  creditors  by  the  syndics,  who  must  join  to 
the  schedules  a  certificate  of  their  appointment.  They 
must  also  have  the  registration  made  in  the  name  of  the 
creditors  on  all  the  real  property  of  the  bankrupt  the 
existence  of  which  they  can  ascertain.  The  registration 
shall  be  made  upon  production  of  a  simple  schedule 
stating  that  the  bankruptcy  has  been  declared,  and  men- 
tioning the  date  of  the  judgment  pursuant  to  which 
they  were  appointed. 


SECTION  V, 

OF   PROOF  OF  DEBTS. 

Article  491.  The  creditors  can,  on  and  after  the 
date  of  the  judgment  declaring  the  bankruptcy,  deposit 
with  the  Clerk  the  schedules  and  documents  relating  to 
their  claims.  The  Clerk  must  give  receipts  for,  and  keep 
an  account  of  the  same.     He  will  not  be  responsible  for 
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such  documents  for  a  longer  period  than  five  years  fix>m 
the  date  of  the  opening  of  the  report  admitting  the 
proofe. 

Article  492.  Creditors  who,  at  the  period  of  the 
confirmation  or  replacement  of  the  syndics  pursuant  to  the 
third  paragraph  of  Article  462,  shall  not  have  deposited 
the  documents  proving  their  claims,  shall  immediately 
be  notified  by  advertisements  in  the  newspapers,  and 
by  letters  from  the  Clerk  to  present  themselves  in 
person  or  by  attorney  within  twenty  days  from  the  date 
of  the  said  notices  before  the  syndics  of  the  bankruptcy, 
and  leave  with  them  their  documents,  accompanied  by  a 
schedule  mentioning  the  amounts  claimed  by  them,  un- 
less they  prefer  to  make  such  deposit  at  the  office  of  the 
Clerk  of  the  Tribunal  of  Commerce.  Receipts  shall  be 
delivered  for  all  deposits.  As  regards  creditors  residing 
in  France  outside  the  place  in  which  the  Tribunal  direct- 
ing the  bankruptcy  is  situated,  the  period  for  proving 
their  debts  as  above  shall  be  increased  in  the  ratio  of 
one  day  for  every  five  myriametres  of  distance  between 
the  place  in  which  the  Tribunal  is  situated  and  the 
domicile  of  the  creditor.  As  regards  creditors  domiciled 
beyond  French  European  territory,  the  period  shall  be 
increased  pursuant  to  the  rules  contained  in  Article  73 
of  the  Code  of  Civil  Procedure.* 

Article  493.  The  examination  of  the  proofe  shall 
commence  within  three  days  after  the  expiration  of  the 
periods  mentioned  in  the  first  and  second  paragraphs  of 
Article  492,  and  shall  be  continued  without  interruption. 
The  examination  shaU  be  made  at  the  place  and  upon  the 
day  and  at  the  hour  fixed  by  the  Juge-commissaire,  The 
notice  to  creditors  prescribed  by  the  preceding  Article 
shall  specify  the  above  particulars.  Nevertheless,  the 
creditors  shall  be  further  summoned  for  the  same  purpose 
by  letters  from  the  Clerk  and  by  advertisements  in  the 

*  Article  73)  see  p.  11. 
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newspapers.  The  proofs  of  the  syndics  themselves  shall 
be  examined  by  the  juge-commisaaire,  the  others  shall  be 
investigated  by  the  syndics  in  the  presence  of  the  juge- 
commissaire  and  the  creditor  or  his  agent.  The  juge- 
commissaire  shall  draw  up  a  report  of  the  proceedings. 
'  Article  494.  Every  creditor  admitted  or  inscribed 
upon  the  balance-sheet  can  assist  at  the  examination  of 
claims,  and  criticise  proofs  admitted  and  under  investi- 
gation.    The  bankrupt  has  the  same  right. 

Article  495.  The  report  of  the  examination  must 
mention  the  domicile  of  the  creditors  and  of  their  agents. 
It  must  also  contain  a  summary  description  of  the  docu- 
ments, and  indicate  additions,  erasures,  and  interlinea- 
tions, and  state  whether  the  claim  is  admitted  or  con- 
tested. 

Article  496.  In  every  case  the  juge-commissaire  may, 
even  of  his  own  accord,  order  the  production  of  the 
books  of  the  creditor,  or  demand,  by  virtue  of  a  requi- 
sition, that  an  extract  be  taken  therefrom,  and  for- 
warded by  the  officials  of  the  place  in  which  such  books 
are  situated. 

Article  497.  If  the  claim  be  admitted,  the  syndics 
shall  indorse  the  following  memorandum  upon  each  of  the 
titres,  viz. : — Admitted  to  proof  in  the  bankruptcy  of  .  ,  ,  . 
for  the  sum  of  .  ,  .  ,  the  (date)  ....  The  Juge-commiS' 
saire  shall  countersign  the  declaration.  Each  creditor, 
within  eight  days  at  latest  after  admission  of  his  proof, 
is  obliged  to  lodge  a  statement  with  the  juge-commissairey 
verifying  that  his  claim  is  genuine  and  bond  fide. 

Article  498.  If  the  claim  is  contested,  the  jtige- 
commissaire  can  refer  it,  without  a  citation  being  neces- 
sary, to  the  Tribunal  of  Commerce  forthwith,  and  judg- 
ment shall  be  given  upon  his  report.  The  Tribunal  may 
order  that  an  enquiry  be  held  before  the  juge-commissaire 
upon  the  facts,  and  that  persons  able  to  furnish  informar- 
tion  be  summoned  to  attend  before  him. 

Article  499.    When  a  contest  as  to  the  admission 
uu2 
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of  a  proof  is  brought  before  the  Tribunal  of  Commerce, 
the  Tribunal  (if  the  cause  is  not  in  a  state  for  final  judg- 
ment to  be  delivered  thereon  before  the  expiration  of 
the  periods  fixed  as  regards  persons  domiciled  in  France 
by  Articles  492  and  497,)  can  order,  according  to  the  cir- 
cimistances,  that  the  calling  of  the  meeting  to  decide  upon 
the  terms  of  composition  with  the  bankrupt  be  adjourned. 
If  the  Tribunal  orders  that  the  claim  shall  be  postponed, 
it  can  decide  provisionally  that  the  creditor  whose  proof 
is  disputed  shall  be  admitted  to  vote  for  an  amount  that 
should  be  specified  in  such  decision. 

Article  500.  When  the  dispute  is  referred  to  a 
Tribunal  Civil,  the  Tribunal  of  Commerce  shall  decide  if 
the  claim  shall  be  postponed  or  decided  upon ;  in  the  latter 
case  the  Tribunal  Civil  shall  decide  summarily,  upon  the 
petition  of  the  syndics,  notice  being  given  to  the  cre- 
ditor, and  without  further  procedure,  whether  the  claim 
shall  be  provisionally  admitted,  and  for  what  amount. 
In  the  event  of  a  claim  being  the  object  of  criminal 
proceedings,  the  Tribunal  of  Commerce  can  postpone  its 
own  proceedings  pending  the  decision  in  the  Criminal 
Court ;  if  it  decide,  however,  not  to  postpone  its  pro- 
ceedings, it  cannot  allow  the  provisional  admission  of  the 
claim  before  the  Criminal  Court,  and  the  creditor  in 
question  cannot  take  part  in  the  operations  of  the  bank- 
ruptcy until  a  competent  Court  has  adjudicated  thereon. 

Article  501.    A   creditor  whose  privilege  or  mort- 
gage only  is  contested,  can  vote  at  meetings  of  the  bank-  • 
ruptcy  in  the  same  manner  as  an  ordinary  creditor. 

Article  502.  At  the  expiration  of  the  periods  pre- 
scribed by  Articles  492  and  497,  relating  to  persons 
domiciled  in  Franco,  the  composition  and  all  the  otlier 
proceedings  relating  to  the  bankruptcy  shall  be  earned 
through  irrespective  of  them,  with  the  exception  con- 
tained in  Articles  567  and  568,  in  favour  of  creditors 
domiciled  out  of  the  European  territory  of  France. 

Article  503.    In  default  of  appearance  and  verifica- 
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tion  within  the  periods  applying  to  the  same  respectively, 
the  defaulters,  whether  known  or  unknown,  shall  not  be 
comprised  in  the  future  distribution  of  dividends ;  but 
they  may  appear  to  oppose  at  any  time  up  to  the  dis- 
tribution ;  the  costs  of  such  appearance  are  always  to  be 
borne  by  themselves.  Their  opposition  cannot  suspend 
the  payment  of  dividends  already  ordered  to  be  dis- 
tributed by  the  juge'Commisaaire,  but  if  further  dividends 
are  paid  before  their  claims  have  been  adjudicated  upon, 
they  shall  be  provisionally  comprised  in  such  distri- 
bution for  an  amount  to  be  fixed  by  the  Court,  which 
amount  shall  be  provisionally  retained  until  judgment  be 
delivered  upon  their  opposition.  If  they  ai'e  ultimately 
admitted  as  creditors,  they  can  claim  nothing  with  respect 
to  dividends  already  ordered  to  be  paid  by  the  jnge- 
commissaire,  but  they  have  the  right  to  receive  their  entire 
proportionate  dividends  from  the  commencement,  out  of 
the  first  payment  from  the  assets  then  next  to  be  distri- 
buted. 


CHAPTEE  VI. 

OF  COMPOSITION  {Concordat),  and  of  the  state  op 
"  Unumr 

SECTION  I. 

OF  THE  CONVOCATION  AND  OF  THE  MEETING  OF  CREDITORS. 

Article  504.  Within  three  days  after  the  time  pre- 
scribed for  verification,  the  juge'Cammmaire  shall,  through 
the  Clerk,  call  a  meeting  of  the  creditors  whose  proofs 
have  been  admitted  and  verified,  or  admitted  provision- 
ally, to  deliberate  upon  the  composition.  The  advertise- 
ment in  the  newspapers,  and  notices  of  the  meeting  shall 
mention  the  object  thereof. 

ARTICT.E  505.  The  meeting  shall  be  held  under  the 
presidence  of  the  juffe-commissaire,  at  the  place,  day,  and 
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hour  appointed  by  him ;  creditors  who  have  proved  and 
verified  and  those  who  Iiave  been  provisionally  admitted, 
may  attend  in  person  or  by  proxy.  The  bankrupt  shall 
be  summoned  to  the  meeting,  and  must  attend  in  persoa  if 
dispensed  from  arrest,  or  if  in  possession  of  sauf-conduii. 
He  cannot  attend  by  proxy,  unless  upon  furnishing  a  satis- 
factory excuse  to  be  approved  by  tixejuge^commisseUre. 

Abticle  506.  The  ^yndicB  shall  present  a  report  to 
the  meeting  upon  the  condition  of  the  bankruptcy,  the 
formalities  which  have  been  complied  with,  and  the 
operations  which  have  taken  place  ;  the  bankrupt  shall 
also  be  heard.  The  report  of  the  syndics  shall  bo 
handed  to  the  Juge-commissaire,  duly  signed  by  them,  and 
he  shall  draw  up  a  report  of  the  proceedings  and  deci- 
sions passed  at  the  meeting. 


SECTION  IL 

OF  COMPOSITION  {Concordat). 

§  1. — HOW  EFFECTED. 

Article  507.  No  composition  can  be  agreed  upon 
between  the  creditors  and  the  bankrupt  until  after  com- 
pliance with  the  formalities  above  described.  The  agree- 
ment for  composition  can  be  passed  by  a  majority  of  the 
creditors  representing  three-fourths  of  the  totality  of 
the  debts  proved  and  verified,  or  provisionally  admitted, 
pursuant  to  Section  V.  of  Chapter  V.  In  defisiult  thereof, 
the  composition  is  void. 

Article  508.  Creditoi-s  by  way  of  mortgage,  regis- 
tered or  dispensed  from  registration,  or  privileged  and 
secured  creditors  cannot  vote  upon  the  composition. 
They  cannot  vote  unless  they  give  up  their  securities. 
Should  they  nevertheless  vote,  they  thereby  forfeit  such 
securities. 

Article  509.  The  composition  must  be  signed  at  the 
meeting,  or  it    will  be  void.    If  only  a  majority  in 
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number,  or  a  majority  of  three-fourths  in  amount,  consent, 
the  meeting  shall  be  adjourned  for  eight  days  at  the 
most.  In  this  case  the  resolutions  passed  and  the 
consents  given  at  the  previous  meeting  are  of  no  effect. 

Abticle  510.  If  the  bankrupt  has  been  convicted 
of  fraudulent  bankruptcy  no  composition  can  be  passed. 
When  proceedings  in  relation  to  fraudulent  bankruptcy 
have  been  commenced,  a  meeting  of  the  creditors  must 
be  called  to  decide  as  to  whether  they  will  consent  to  a 
composition  in  case  of  acquittal,  and  whether  in  such 
case  they  will  postpone  their  decision  until  the  issue  of 
the  above  proceedings.  Such  postponement  must,  how- 
ever, be  agreed  to  by  the  majority  in  number  and 
amount  provided  by  Article  507.  If  at  the  expiration 
of  the  period  fixed  for  the  postponement,  it  becomes 
necessaiy  to  decide  as  to  the  composition,  the  rules  pre- 
scribed in  the  preceding  Article  shall  be  applicable  to 
such  further  meetings. 

Article  511.  If  the  bankrupt  has  been  sentenced  as 
a  banqveroutier  aimpk,  the  composition  may  be  effected. 
Nevertheless,  in  the  event  of  proceedings  being  com- 
menced, the  creditors  can  postpone  their  decision  until 
the  issue  of  the  proceedings  be  known,  upon  compliance 
with  the  preceding  Article, 

Article  512.  All  the  creditors  who  have  been  enti- 
tled to  vote  upon  the  composition,  or  whose  claims  shall 
only  have  been  admitted  after  the  voting  of  the  same, 
can  enter  opposition  against  it.  Such  opposition  must 
be  drawn  up  and  served  upon  the  syndics  and  upon  the 
bankrupt  within  eight  days  following  the  composition, 
or  it  will  be  void.  The  opposition  must  include  a  writ 
calling  upon  them  to  appear  at  the  first  audience  of 
the  Tribunal  of  Commerce.  If  one  syndic  only  has  been 
appointed,  and  he  opposes  the  composition,  he  must 
request  that  a  new  syndic  be  named,  as  regards  whom 
he  is  required  to  comply  with  the  forms  prescribed  in 
the  present  Article.    If  the  judgment  of  opposition  is 
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dependent  upon  the  decision  of  other  questions  which  arc 
not  within  the  jurisdiction  of  the  Tribunal  of  Commerce, 
the  said  Tribunal  shall  postpone  giving  judgment  until 
such  questions  be  decided.  It  shall  fix  a  short  period 
within  which  the  opposing  creditor  must  bring  the  ques- 
tions before  competent  judges,  and  he  must  prove  that  he 
has  used  all  reasonable  diligence  in  relation  thereto. 

Article  613.  The  Tribunal  of  Commerce  mav  be 
applied  to  to  grant  confirmation  of  the  composition  upon 
the  petition  of  any  of  the  parties.  The  Tribxmal  shall  not 
render  its  decision  before  the  expiration  of  eight  days 
fixed  by  the  preceding  Article.  If,  during  this  interval, 
objections  have  been  entered,  the  Tribxmal  shall  adjudi- 
cate upon  such  objections  and  upon  the  confirmation  in 
the  same  judgment.  If  the  objection  is  admit'^,  the 
composition  shall  be  pronounced  void  as  regards  all  parties 
interested. 

Article  514.  In  all  cases,  before  deciding  upon  the 
confirmation,  the  juge'commiamire  must  present  &  report 
to  the  Tribunal  upon  the  nature  of  the  bankruptcy  and 
upon  the  admissibility  of  the  composition. 

Article  515.  In  the  event  of  non-complianc3  with 
the  above  rules^  or  when  reasons  exist,  either  in  the 
public  interest  or  in  the  interest  of  the  creditors,  of  a 
nature  to  render  the  composition  inexpedient,  tlie  Tri- 
bunal may  refuse  to  confirm  it. 

§  2. — OF  THE  effects  OF  THE  COMPOSITIGN. 

Article  516.  The  confirmation  of  the  competition 
renders  it  binding  upon  all  the  creditors,  whether  in- 
scribed upon  the  list  or  not,  and  whether  they  have 
or  have  not  pix)ved.  It  is  even  binding  upon  cre<£tars 
domiciled  out  of  France,  and  upon  those  who,  pursiant 
to  Articles  499  and  500,  have  been  provisionally  ad- 
mitted to  vote,  whatever  their  claims  may  be  ultimately 
fixed  at. 
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Article  517.  The  confirmation  enables  each  creditor 
to  preserve  his  mortgage  upon  the  realty  of  the  debtor 
registered  pursuant  to  the  third  paragraph  of  Article 
490.  To  this  effect,  the  syndics  shall  have  the  judgment 
of  confirmation  entei*ed  at  the  mortgage  registration 
office,  unless  it  be  otherwise  decided  in  the  composition. 

Article  518.  No  action  to  have  the  composition  de^ 
clared  void  can  be  brought  after  the  confirmation  thereof, 
unless  upon  the  ground  of  fraud  discovered  after  such 
confirmation,  and  appearing  either  from  a  concealment 
of  the  assets  or  from  an  exaggeration  of  the  liabilities. 

Article  519.  The  functions  of  the  syndics  cease  as 
soon  as  the  judgment  of  confirmation  has  been  rendered. 
They  must,  thereupon,  render  their  accounts  to  the  bank- 
rupt in  the  presence  of  the  juge-commissaire.  The  account 
is  then  examined  and  settled.  They  must  also  return 
to  the  bankrupt  all  his  property,  books,  papers,  and 
effects,  and  the  bankrupt  must  give  a  receipt  for  the 
same.  A  report  thereof  will  be  drawn  up  by  the  Jtige^ 
commissaire,  and  thereupon  their  functions  will  cease.  In 
case  of  dispute,  the  Tribunal  of  Commerce  shall  adjudi- 
cate thereon. 

§  3. — OF  THE  cancellation  OR  REVOCATION  OF  THE 
COMPOSITION. 

Article  520.  The  cancellation  of  the  composition, 
either  upon  the  ground  of  fraud,  or  consequent  upon  a 
conviction  for  fraudulent  bankruptcy  pronounced  since 
the  confirmation,  liberates  the  sureties  ipso  facto.  In  the 
event  of  non-execution  by  the  bankrupt  of  the  conditions 
of  the  composition,  the  cancellation  of  such  arrange- 
ment can  be  demanded  against  him  before  the  Tribunal  of 
Commerce  in  the  presence  of  the  sureties,  should  any  exist, 
or  upon  their  being  duly  summoned.  The  cancellation  of 
the  composition  does  not  liberate  sureties  who  have  bound 
themselves  to  guarantee  its  entire  or  partial  fulfilment. 
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Abticle  621.  When,  after  the  ratification  of  the 
composition  by  the  Tribunal,  the  bankrupt  is  prosecuted 
for  fraudulent  bankruptcy  and  arrested,  the  Tribunal  of 
Commerce  can  prescribe  what  conservative  measures 
appear  expedient.  These  measures  fall  upon  the  quash- 
ing of  the  indictment  or  the  order  liberating  the 
prisoner,  or  the  judgment  of  acquittal 

Article  522.  Upon  the  verdict  of  fraudulent  bank- 
ruptcy, or  upon  the  judgment  which  pronounces  either 
the  annulment  or  cancellation  of  the  composition,  the 
Tribunal  of  Commerce  shall  appoint  a  juge-commisaaire, 
and  one  or  several  syndics.  These  syndics  may  affix  the 
seals.  They  shall  proceed  without  delay,  with  the  assist- 
ance of  a  Justice,  to  verify  the  securities,  assets,  shares, 
and  papers,  upon  the  former  balance-sheet,  and  shall 
proceed,  if  necessary,  to  draw  up  a  supplementary  inven- 
tory. They  shall  also  draw  up  a  supplementary  balance- 
sheet.  They  shall  publish  in  the  necessary  newspapers, 
an  extract  of  the  judgment  appointing  them,  and  a  cita- 
tion to  new  creditors,  if  any  exist,  to  prove  within  twenty 
days,  and  to  deposit  their  documents  for  examination. 
This  citation  is  also  made  and  sent  by  post  by  the  Clerk, 
pursuant  to  Articles  492  and  493. 

Article  523.  The  verification  of  the  proofs  shall  be 
proceeded  with  without  delay,  pursuant  to  the  preceding 
Article.  Claims  already  admitted  and  proved  need  not 
be  verified  de  novo,  without  prejudice,  nevertheless,  to 
the  rejection  or  reduction  of  those  which  may  have  been 
paid  since,  wholly  or  in  part. 

Article  524.  These  operations  being  concluded,  if 
no  new  composition  is  brought  about,  the  creditors  shall 
be  summoned  to  give  their  opinion  upon  the  maintenance 
in  office  or  dismissal  of  the  syndics.  No  distribution  of 
dividend  shall  be  made  until  the  expiration,  as  regards 
new  creditors,  of  the  periods  accorded  to  persons  domi- 
ciled in  France,  by  Articles  492  and  497. 

Article  525.    Proceedings  of  the  bankrupt  since  the 
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confirmation^  and  before  the  cancellation  of  the  composi- 
tion, cannot  be  annulled  except  in  case  of  fraud  as  regards 
the  rights  of  the  creditors. 

Article  526.  Creditors  prior  to  the  date  of  the  com- 
position shall  recover  all  their  rights  against  the  bank- 
rupt himself,  but  they  can  only  be  admitted  to  prove 
with  the  general  body  of  creditors  in  the  following  pro- 
portions, viz. : — 

If  they  have  received  no  dividend  they  may  prove  for 
the  totality  of  their  claims ; 

If  they  have  received  a  dividend,  they  may  prove  for 
the  proportion  of  their  original  claim,  which  corresponds 
to  the  portion  of  the  percentage  promised,  which  has  not 
yet  been  paid. 

The  provisions  of  the  present  Article  shall  be  applicable 
to  the  case  where  a  second  bankruptcy  has  been  adjudi- 
cated without  the  composition  having  been  previously 
annulled  or  cancelled. 


SECTION  in. 

OF  THE  SUSPENSION  OF  THE  BANKRUPTCY  IN  CASE  OF 
INSUFFICIENCY   OF  THE  ASSETS. 

Article  527.  If,  at  any  period  before  the  confirmation 
of  the  composition,  or  the  formation  of  the  union,  the  course 
of  the  operations  of  the  bankruptcy  is  arrested  through 
insufficiency  of  assets,  the  Tribunal  of  Commerce  can, 
upon  the  report  of  the  juge-commissaire,  declare,  even  of 
its  own  motion,  the_operations  of  the  bankruptcy  to  be 
suspended.  This  judgment  confers  upon  each  creditor  the 
exercise  of  his  individual  rights  against  the  property 
and  the  person  of  the  bankrupt.  During  one  month 
from  the  date  thereof,  the  execution  of  this  judgment 
shall  be  suspended. 

Article  528.  The  bankrupt,  or  any  other  interested 
party  can,  at  any  period,  have  such  judgment  vacated 
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by  the  Tribunal,  upon  proving  that  funds  exist  to  meet 
the  expenses  of  the  bankruptcy,  or  by  paying  into  the 
hands  of  the  syndics  a  sufficient  sum  to  provide  for  the 
same.  In  all  cases,  the  expenses  of  proceedings  insti- 
tuted pursuant  to  the  preceding  Article  must  have  been 
previously  paid  or  discharged. 


SECTION  lY. 
OF  THE  "  Union  "  of  creditors. 

Article  529.  If  no  composition  is  agreed  to,  the  cre- 
ditors are  ipso  f ado  in  a  state  of  union,  Thejugecommis- 
saire  shall  consult  them  immediately,  both  as  to  the 
management  and  as  to  the  advisability  of  maintaining  or 
replacing  the  syndics.  Privileged  or  secured  creditors, 
shall  be  admitted  to  such  meeting.  A  report  shall  be 
drawn  up  of  the  views  of  the  creditors,  and  upon  in- 
spection of  this  document  the  Tribunal  of  Commerce 
shall  decide,  as  is  provided  in  Article  462.  The  syndics 
who  are  not  maintained  in  their  office  must  render  their 
accounts  to  the  new  syndics  in  the  presence  of  the  juge- 
commissaire,  the  bankrupt  being  duly  summoned. 

Article  530.  The  creditors  shall  be  consulted  as  to 
the  question  of  an  allowance  being  granted  to  the  bank- 
rupt from  the  assets.  "^Vliei^  the  majority  of  the  creditors 
present  have  consented  thereto,  a  sum  of  money  may  be 
granted  to  the  bankrupt  by  way  of  allowance,  out  of  the 
assets  of  the  bankruptcy.  The  syndics  shall  propose  the 
amount,  which  shall  be  decided  by  the  juge-commissaire ; 
the  syndics  alone  can  appeal  from  his  decision  to  the  Tri- 
bunal of  Commerce. 

Article  531.  When  a  mercantile  firm  is  in  bank- 
ruptcy,  the  creditors  can  consent  to  a  composition  in 
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favor  of  one  or  several  of  the  partners  only.  In  this 
case  the  firm  assets  shall  be  administered  under  the 
regime  of  the  union.  The  property  belonging  personally 
to  those  as  regards  whom  the  composition  has  been 
consented  to,  shall  be  excluded,  and  the  special  agree- 
ment executed  with  them  only  pledges  them  to  pay  a 
dividend  out  of  assets  other  than  the  firm  assets.  A 
partner  who  has  obtained  a  special  composition  shall  be 
discharged  from  all  joint  and  several  liability. 

Abticle  532.  The  syndics  represent  the  body  of 
creditors,  and  are  charged  with  the  winding-up  of  the 
estate.  The  creditors,  nevertheless,  may  give  them 
authority  to  continue  the  working  of  the  business.  The 
resolution  which  confers  upon  them  this  right  shall 
determine  its  duration  and  extent,  and  shall  fix  the 
amount  which  they  may  retain  in  their  hands  to  provide 
for  the  expenses  thereof  This  resolution  must  be  passed 
in  the  presence  of  the  juge-commissaire,  and  by  a 
majority  of  three-fourths  of  the  creditors  in  number  and 
amount. 

Opposition  can  be  entered  against  such  resolution  by 
the  bankrupt  or  by  dissenting  creditors,  but  such  opposi- 
tion shall  not  suspend  the  execution  thereof. 

Article  533.  When  the  operations  of  the  syndics 
require  engagements  to  be  entered  into  which  exceed  the 
assets  of  the  vnion,  the  creditors  who  authorise  such 
operations  are  personally  responsible  beyond  their  share 
in  the  assets,  but  in  each  case,  within  the  limits  of  the 
authority  which  they  gave.  They  must  pay  in  propor- 
tion to  their  claims. 

Article  534.  The  syndics  shall  proceed  to  the  sale 
of  the  real  e  property,  goods,  and  effects  of  the  bank- 
rupt, and  the  winding  up  of  his  assets  and  liabilities, 
under  the  superintendence  of  the  juge-commissaire,  and 
without  it  being  necessary  to  summon  the  bankrupt. 

Article  535.  The  syndics  may,  by  conforming  to  the 
rules  prescribed  by  Article  487,  enter  into  compromises 
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in  relation  to  claims  belonging  to  the  bankrupt,  not- 
withstanding opposition  on  his  part. 

Article  536.  The  creditors  in  a  state  of  union 
must  be  called  together  at  least  once  within  the  first 
year,  and  if  necessary  during  the  following  years,  by  the 
juge-commissaire.  In  these  meetings  the  si/ndics  must 
render  an  account  of  their  management.  They  will  be 
continued  in  the  exercise  of  their  functions  under  the 
conditions  prescribed  by  Articles  462  and  529. 

Article  537.  When  the  liquidation  of  the  bank- 
ruptcy shall  be  terminated,  the  creditors  must  be  called 
together  by  the  juge-commmaire.  At  this  last  meeting, 
the  syndics  must  hand  in  their  accounts.  The  bankrupt 
must  be  present  or  duly  summoned.  The  creditors  shall 
give  their  opinion  upon  the  excusability  sent  in  by  the 
bankrupt,  if  any.  A  report  shall  be  drawn  up,  upon 
which  each  of  the  creditors  can  enter  his  observations. 
After  the  closing  of  this  meeting,  the  union  shall  be  dis- 
solved ipso  facto. 

Article  538.  The  juge-commissaire  shall  present  to 
the  Tribunal  the  resolution  of  the  creditors  relating  to 
the  excusability  of  the  bankrupt,  and  a  report  upon  the 
characteristics  and  circumstances  of  the  bankruptcy. 
The  Tribunal  shall  decide  whether  the  bankrupt  is 
excusable  or  not. 

Article  539.  If  the  bankrupt  is  not  declared  to  be 
excusable,  the  creditors  recover  their  right  of  individual 
action  against  him,  both  as  to  person  and  as  to  property. 
If  he  is  declared  excusable,  he  is  free  from  arrest  as 
regards  the  creditors  of  the  bankruptcy,  and  cannot  be 
sued  by  them  except  as  regards  his  property,  and  under 
circumstances  provided  in  certain  particular  laws.  [The 
above  Article  is  of  no  further  interest  in  consequence  of 
the  abolition  of  imprisonment  for  debt.] 

Article  540.  The  following  caimot  be  declared 
excusable,  viz. : — 

Fraudulent    bankrupts,     stellionataires,    persons    con- 
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demned  for  theft,  swindling,  and  abuse  of  confidence, 
and  Government  officials. 

Abticle  641.  No  commercial  debtor  can  be  permitted 
to  demand  admission  to  the  benefit  of  cession  de  biens ; 
nevertheless  a  composition  by  total  or  partial  abandon- 
ment of  the  assets  of  the  bankrupt  can  be  formed  accord- 
ing to  the  regulations  prescribed  by  Section  II.  of  the 
present  Chapter.  This  composition  produces  the  same 
effects  as  other  composition,  and  is  annulled  and  cancelled 
in  the  same  manner.  The  liquidation  of  the  abandoned 
assets  is  carried  out  pursuant  to  paragraphs  2,  3,  and  4 
of  Article  529,  and  to  Articles  532,  533,  534,  535  and 
536,  and  to  paragraphs  1  and  2  of  Article  537.  Com- 
position by  abandonment  is  similar  to  union  as  regards 
the  payment  of  registration  duties. 


CHAPTER  Vn. 

OF  THE  VARIOUS  DESCRIPTIONS  OF  CREDITORS  AND 
OF  THEIR  RIGHTS  IN  CASE  OF  BANKRUPTCY. 

SECTION  I. 
OF  JOINT  OBLIGATIONS  AND  SECURITT. 

Article  542.  A  creditor  holding  paper  subscribed, 
indorsed,  or  guaranteed  jointly  and  severally  by  the 
bankrupt  and  other  parties  in  bankruptcy,  may  prove 
against  all  the  estates  for  the  whole  of  his  claim  until 
he  has  received  full  payment. 

Article  543.  No  recourse  for  dividends  paid  by  the 
bankrupt  estates  of  parties  jointly  and  severally  bound 
towards  the  same  creditor  who  has  proved  against  all 
the  estates,  is  allowed  one  against  the  other,  unless  in 
the  case  where  the  sum  total  of  the  dividends  paid 
by  these  bankruptcies  exceed  the  total  amount  of  the 
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claim  of  the  creditor,  principal  and  expenses,  in  which 
case  such  excess  shall  be  returned  to  the  assets  of  such 
bankruptcy  according  to  the  order  in  which  the  rights 
of  action  of  indemnity  can  be  enforced. 

Article  544.  If  a  creditor  holding  a  joint  and  several 
undertaking  of  the  bankrupt  and  other  parties,  has  re- 
ceived, before  the  bankruptcy,  a  payment  on  account  of 
his  claims,  he  can  only  prove  against  the  estate  after 
giving  credit  for  the  amoimt  so  received,  but  he  will 
preserve  his  rights  against  the  sureties  for  the  balance. 
A  surety  who  has  paid  part  of  a  claim  for  which  he  has 
become  bound,  can  prove  for  that  amount  against  the 
estate. 

Article  545.    The    creditors  preserve    their  rights 
against  the  sureties  of  the  bankrupt  for  the  whole  of 
their  claims,  notwithstanding  the  discharge  of  the  bank- 
rupt 


SECTION  II. 
OF   SECURED  AND  PRIVILEGED  CREDITORS. 

Article  546.  Creditors  of  the  bankrui)t,  who  hold 
a  chattel  as  legal  security  for  their  debt,  shall  be  included 
in  the  list  of  creditor  for  mnemonic  purposes  onlj'. 

Article  547.  The  syndics  can  at  any  tin)e,  with  the 
permission  of  the  juge'Commissaire,  take  possession  for 
the  benefit  of  the  estate  of  the  securities  held  by  creditors 
upon  payment  of  their  claims. 

Articxe  548.  Should  the  security  not  be  required 
by  the  syndics,  and  be  sold  by  the  creditor  for  a  sum 
exceeding  the  amount  of  his  claim,  the  surplus  shall  be 
payable  to  the  syndics ;  if  the  price  realised  be  less  than 
his  claim,  the  creditor  may  prove  against  the  estate  for  the 
deficiency  in  the  same  manner  as  an  ordinary  creditor. 

Article  549.    The  wages    of    workmen   employed 
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directly  by  the  bankrupt,  due  for  the  month  previous 
to  the  declaration  of  bankruptcy,  shall  rank  as  privi- 
leged claims  in  the  order  prescribed  by  Article  2,101  of 
the  Code  CivilioT  the  salaries  of  hired  persons.  The  salaries 
of  clerks  for  the  period  of  six  months  preceding  the  declar- 
ation of  bankruptcy  are  admitted  upon  the  same  basis. 

Article  550.  Article  2,102  of  the  Code  Civil  is  modi- 
fied as  regards  bankruptcies  as  follows : — If  the  lease  is 
cancelled,  the  landlord  of  real  property  used  for  the  trade 
or  business  of  the  bankrupt  shall  be  reckoned  a  privileged 
creditor  for  the  amount  of  the  rent  due  for  the  two 
years  prior  to  the  judgment  declaring  the  bankruptcy, 
and  also  for  the  current  year,  and  for  all  the  expenses 
relating  to  the  carrying  out  of  the  lease,  and  for 
any  damages  that  may  be  allowed  him  by  the  Court 
arising  from  the  cancellation  of  the  lease.  In  case  of 
non-cancellation  the  lessor,  when  once  he  has  been  paid 
all  rent  hitherto  due,  is  not  entitled  to  be  paid  rent 
running  or  to  become  due  at  a  future  time  if  the  securities 
which  were  furnished  at  the  time  of  the  contract  are 
maintained,  or  if  those  furnished  since  the  bankruptcy 
are  reckoned  sufficient.  In  the  event  of  a  sale  and 
removal  of  personal  property  situated  upon  the  premises 
leased,  the  lessor  can  enforce  his  preference  as  in  the 
case  of  cancellation  above  mentioned,  and  further  for 
rent  to  become  due  a  year  after  the  expiration  of 
the  end  of  the  current  year,  whether  the  lease  be 
dated  or  not.  The  syndics^  may  continue  or  assign  the 
lease  for  the  remainder  of  the  term  upon  the  condition 
of  maintaining  upon  the  premises,  themselves  or  their 
transferees,  property  constituting  sufficient  security,  and 
of  fulfilling,  at  the  proper  periods,  all  the  obligations  aris- 
ing by  law  or  from  the  agreement,  and  of  not  employing 
the  premises  for  other  purposes  than  was  originaUy  stipu- 
lated. In  the  event  of  the  lease  containing  a  provision 
forbidding  the  lessee  to  assign  or  underlet,  the  creditors 
have  nevertheless  the    right  to  underlet  the  premises, 
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but  only  for  the  term  for  which  the  landlord  may  have 
received  the  rent  in  advance,  upon  the  condition  of  not 
employing  the  premises  for  other 'purposes  than  those 
originally  stipulated.  The  privilege  and  right  of  reclama- 
tion, established  by  No.  4  of  Article  2,102  of  the  Code 
Civil  in  favour  of  the  vendor  of  personalty,  cannot  be 
exercised  against  the  bankruptcy. 

Article  551.  The  syndics  shall  furnish  the  juge-coni" 
mismire  with  a  list  of  the  creditors  who  claim  to  be 
privileged  upon  the  personalty,  and  the  juge-commissaire 
can  order  that  such  creditors  be  paid  out  of  the  first 
assets  collected.  In  the  event  of  the  privilege  being  dis- 
puted, the  Tribunal  shall  adjudicate  upon  the  question. 


SECTION  in. 

OF  THE  RIGHTS  OF  MORTGAGE  AND  PRIVILEGED  CREDrTORS 
UPON  THE  REAL  ESTATE. 

Article  552.  When  the  distribution  of  the  proceeds 
of  the  real  estate  shall  be  made  previously  to  that  of  the 
proceeds  of  the  personal  estate,  or  simultaneously  there- 
with, the  mortgage  and  privileged  creditorswhose  demands 
are  not  satisfied  out  of  the  proceeds  of  the  real  estate, 
shall  rank  for  what  remains  due  to  them  ratably  with  the 
simple  contract  creditors,  on  the  assets  belonging  to  the 
general  body;  provided  always,  that  their  claims  shall 
have  been  proved  and  admitted  pursuant  to  the  forms 
hereinbefore  mentioned. 

Article  553.  If  one  or  several  distributions  of  the 
proceeds  of  the  personalty  precede  the  distribution  of 
the  proceeds  of  the  real  estate,  the  privileged  or  mortgage 
creditors  whose  claims  are  duly  proved  and  admitted, 
shall  participate  in  the  dividends  in  proportion  to  their 
proofs ;  subject,  however,  should  the  case  happen,  to  the 
deductions  hereafber  mentioned. 
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Article  554.  After  the  sale  of  the  real  property  and 
the  settlement  in  order  of  the  various  mortgage  and  pri- 
vileged creditors,  those  among  them  who  are  entitled  to 
a  preference  for  the  whole  amount  of  their  demands  on 
the  real  estate  shall  receive  the  same  according  to  their 
classification,  subject  to  a  deduction  of  the  sums  which 
they  may  have  already  received  from  the  simple  contract 
fond.  The  sums  thus  deducted  shall  not  remain  in  the 
privileged  fund,  but  return  to,  and  for  the  benefit  of,  the 
simple  contract  fund. 

Ajiticle  555.  With  respect  to  the  mortgage  creditors 
who  have  received  only  a  partial  payment  out  of  the 
proceeds  o£  the  real  estate,  the  following  rule  shall 
be  adopted: — Their  rights  in  the  simple  contract  fund 
shall  be  finally  determined  by  the  amount  for  which 
they  shall  remain  creditors,  after  the  adjustment  of  their 
respective  quotas  in  the  real  estate;  and  the  money 
which  they  shall  have  previously  received  beyond  this 
proportion  shall  be  retained  out  of  their  quota  from  the 
real  estate,  and  shall  return  to  the  simple  contract  fund. 

Article  556.  The  mortgage  creditors  whose  claims 
are  not  satisfied  out  of  the  proceeds  of  the  real  estate,  on 
account  of  the  fund  being  absorbed  by  creditors  pre- 
viously registered  in  order  of  rank,  shall  be  considered 
as  simple  contract  creditors  and  subject,  as  such,  to  the 
efiects  of  the  composition,  and  to  aU  the  other  operations 
relating  to  the  simple  contract  body  of  creditors. 


SECTION  IV. 
OF  THE  RIGHTS  OF  MARRIED  WOMEN. 

Article  557.  In  the  event  of  the  bankruptcy  of  the 
husband,  the  wife  whose  real  property  has  not  been 
settled  en  communauti,  shall  resume  her  exclusive  right 
thereto,    and    to  whatever    other   real   property  shall 
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have  devolved  upon  her,  by  inheritance,  donation,  or 
bequest. 

Article  668.  The  wife  shall  also  resume  the  ex- 
clusive right  to  the  real  property  purchased  by  her 
and  in  her  name,  with  moneys  arising  from  the  said 
inheritances  and  donations,  provided  that  the  clause  of 
emphi  be  expressly  contained  in  the  purchase  deeds,  and 
that  the  origin  of  the  money  be  proved  by  an  invetUaire, 
or  other  acte  aufhentique. 

Article  559.  Under  whatever  regime  the  marriage 
contract  may  have  been  executed,  except  in  the  case 
provided  for  in  the  preceding  Article,  the  legal  presump- 
tion is  that  the  property  acquired  by  the  wife  of  a 
bankrupt  belongs  to  her  husband,  and  has  been  purchased 
with  his  money,  and  should  form  part  of  the  assets, isaving 
the  right  of  the  wife  to  produce  proof  to  the  contrary. 

Article  560.  The  wife  can  resume  possession  in 
kind  of  the  personalty  belonging  to  her  pursuant  to  her 
marriage  contract,  or  which  may  have  devolved  upon  her 
by  successive  donation  or  bequest,  and  which  shall  not 
have  entered  into  the  cafnmiinaiiU,  in  every  case  in  which 
the  identity  thereof  can  be  proved  by  an  inventory  or 
other  authentic  document.  In  default  of  such  proof,  all 
the  personal  property  belonging  to  the  husband  and  to  the 
wife,  upon  whatever  r6ginie  the  marriage  may  have  been 
contracted,  goes  to  the  creditors,  with  the  exception 
of  necessary  wearing  apparel  and  Unen,  which  the  syndics 
may,  with  the  permission  of  the  juge-commiamire,  allow 
the  bankrupt  to  retain. 

Article  561.  The  right  of  recovery,  which  may  be 
claimed  by  the  wife,  pursuant  to  the  provisions  of 
Articles  557  and  558,  shall  bo  subject  to  the  charge  of 
debts,  liens,  and  mortgages,  with  which  the  property 
may  be  legally  encumbered,  either  by  her  volimtary 
consent  or  by  judicial  award. 

Article  562.  In  case  the  wife  has  paid  debts  for 
her  husband,  the  legal  presumption  is  that  she  has  paid 
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them  with  the  money  of  her  husband,  and  unless  she 
prove  the  contrary,  as  is  provided  by  Article  559,  she 
can  have  no  right  to  a  reimbursement. 

AUTICLE  563.  When  the  husband  is  a  trader  at  the 
time  of  the  celebration  of  the  marriage,  or,  if  then  without 
profession,  he  enter  into  trade  within  one  year  there- 
after, the  real  property  belonging  to  him  at  the  time  of 
the  marriage,  or  which  has  devolved  upon  him  by  suc- 
cession, donation  or  legacy,  is  subject  to  the  hypothique 
Ugale  of  the  wife  for  her  security  in  the  following  cases 
only,  viz. :  1.  In  respect  of  moneys  and  personalty  which 
are  her  marriage  portion,  or  come  to  her  since  the 
marriage  by  succession,  gift  inter-vkos,  or  by  will,  the 
delivery  or  payment  of  which  she  can  prove  by  any 
deed  bearing  a  date  certaim.  2.  For  the  recovery  of 
her  property  alienated  during  the  marriage.  3.  For 
the  payment  of  debts  contracted  by  her  on  behalf  of 
her  husband. 

Article  564.  The  wife  whose  husband  shall  have 
been  in  trade  when  the  marriage  took  place,  or  whose 
husband,  not  following  any  fixed  profession  at  that  time, 
became  a  trader  within  one  year  from  the  celebration 
thereof,  can  have  no  claim  against  the  estate  in  respect  of 
any  benefits  contained  in  the  marriage  contract,  nor  in 
the  latter  case  can  the  creditors,  on  their  part,  avail 
themselves  of  the  concessions  made  therein  by  the  wife 
to  her  husband. 


CHAPTER  Vm. 

OF  THE  DIVIDENDS  OF  THE  CREDITORS  AND  THE 
LIQXnDATION  OF  THE  PERSONALTY. 

Article  565.  The  amount  of  the  personal  property 
of  the  bankrupt,  deducting  the  costs  and  expenses  of  the 
administration  of  the  estate,  the  allowance  granted  to  the 
bankrupt  or  to  his  family,  and  the  sums  paid  to  the 
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privileged  creditors,  shall  be  divided  amongst  all  the 
creditors  ratably  according  to  their  respective  claims 
proved  and  confirmed. 

Article  566.  For  this  purpose  the  syndics  shall  de- 
liver, every  month,  to  the  juge-commissaire  a  statement  of 
the  situation  of  the  bankrupt's  estate  and  of  the  moneys 
paid  into  the  Came  des  Dip6ts  et  Consignations;  the jtt^e- 
commissaire  shall  order,  if  there  be  occasion,  the  payment 
of  a  dividend  to  the  creditors,  the  rate  of  which  shall  be 
decided  by  him,  and  he  will  cause  due  notice  thereof  to 
be  given  to  them. 

Article  567.  No  distribution  of  dividends  shall 
take  place  amongst  the  creditors  domiciled  in  France, 
until  a  proportion  of  assets  shall  be  set  aside  correspond- 
ing to  the  claims  of  creditors  domiciled  out  of  France 
whose  names  are  in  the  schedule.  -When  such  latter 
claims  are  inserted  therein  for  an  unascertained  amount, 
the  juge-commissaire  may  decide  that  the  reserve  be  in- 
creased, with  leave  to  the  syndics  to  appeal  from  such 
decision  to  the  Tribunal  of  Commerce. 

Article  568.  The  proportion  of  assets  above  referred 
to  shall  be  placed  in  reserve  and  deposited  in  the  Caisse  des 
D^pdts  et  Consignations  until  the  expiration  of  the  period 
prescribed  by  the  last  paragraph  of  Article  492 ;  it  shall 
be  distributed  amongst  the  recognised  creditors,  if  the 
creditors  domiciled  abroad  have  not  proved  their  debts 
pursuant  to  the  provisions  of  the  present  law.  A  similar 
.  reserve  shall  be  made  in  respect  of  proofs  which  may  not 
have  been  finally  admitted. 

Article  569.  No  payment  shall  be  made  by  the  syndics 
except  on  the  production  of  the  document  attesting  the 
debt.  The  syndics  shall  indorse  on  the  document  the 
payment  made  by  them  or  ordered  to  be  made  pursuant 
to  Article  489.  Nevertheless,  in  the  event  of  it  being 
impossible  to  produce  the  document  proving  the  debt, 
the  jtige'Commissaire  can  order  the  dividend  to  be  paid 
upon  production  of  the  admission  of  proof.    In  every 
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case  the  creditor  shall  sign  a  receipt  in  the  margin  of 
the  schedule  of  dividends. 

Article  570.  The  union  of  creditors  may  be  autho- 
rised by  the  Tribunal  of  Commerce,  the  bankrupt  being 
duly  summoned,  to  make  any  composition  for  the  dis- 
posal and  transfer  of  any  debts  or  rights  of  action  due  or 
accrued  to  the  bankrupt,  the  recovery  of  which  has  not 
been  effected.  In  such  case  the  syndics  shall  execute  and 
do  all  necessary  acts  and  things  for  the  carrying  out  of 
the  arrangement.  Any  creditor  may  apply  to  the  juge- 
commissaire  to  convene  a  meeting  to  discuss  a  composi- 
tion. 


CHAPTER  IX. 
OP  THE  SALE  OF  THE  REAL  PROPERTY  OF  THE  BANKRUPT. 

Article  571.  Creditors  who  are  not  mortgagees 
cannot  proceed  to  sell  the  real  property  of  the  debtor 
after  the  date  of  the  declaration  of  bankruptcy. 

Article  572.  If  no  proceedings  for  the  sale  of  the 
real  property  have  been  commenced  before  the  period  of 
union,  the  syndics  alone  will  be  permitted  to  carry  through 
the  sale ;  they  must  proceed  thereto  within  eight  days 
of  the  union,  with  the  authorisation  of  the  juge-commiS' 
saire,  and  comply  with  the  forms  prescribed  for  the  sale 
of  the  property  of  minors. 

Article  573.  The  surenchhre  after  the  sale  by  public 
auction  of  the  real  property  of  the  bankrupt,  upon 
the  application  of  the  syndics,  must  be  submitted 
to  the  following  conditions,  viz. : — ^The  surenchire  must 
be  made  within  a  fortnight.  It  must  not  be  less  than 
one-tenth  of  the  highest  bid  at  the  adjudication.  It 
must  be  made  at  the  greffe  of  the  Tribunal  Civil,  ac- 
cording to  the  forms  prescribed  in  Articles  710  and  711 
of  the  Code  of  Civil  Procedure.  All  persons  may 
be   admitted  to  make  a  surenchire;  such  last  adjudi- 
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cation  will  be  final,  and  cannot  be  followed  by  a  further 
sale. 


CHAPTEB  X. 
OF  Retendication. 

Article  574.  In  case  of  bankruptcy  the  following 
can  be  reclaimed  by  the  owners,  viz.: — All  negotiable 
instruments  and  other  Securities  not  yet  paid,  which 
are  found  in  the  portfolio  or  possession  of  the  bankrupt 
at  the  time  of  his  suspension,  when  such  securities  have 
been  deposited  with  the  bankrupt,  with  the  simple 
authority  to  realise  them,  and  hold  the  proceeds  at  the 
disposition  of  the  owner;  or,  when  the  proceeds  have 
been  specially  set  aside  to  make  certain  payments. 

Abticle  675.  Goods  consigned  to  the  bankrupt  upon 
deposit,  or  to  be  sold  on  account  of  the  owner,  may 
be  reclaimed  as  long  as  they  exist  in  kind  (en  nature) 
wholly  or  in  part.  The  price,  or  part  of  the  price,  of 
these  goods,  which  has  not  been  paid  in  cash  or  cash  secu- 
rities, or  by  way  of  set-off  in  accoimt  current  between 
the  purchaser  and  the  bankrupt,  may  also  be  reclaimed. 

Article  576.  Goods  forwarded  to  the  bankrupt,  so 
long  as  delivery  has  not  taken  place  in  his  warehouse  or 
that  of  the  agent  instructed  to  sell  them  on  account  of 
the  bankrupt,  may  be  stopped  in  transitu;  but  if  before 
arrival  the  goods  have  been  sold  without  fraud,  upon 
invoices,  bills  of  lading  or  way  bills  signed  by  the 
consignor,  they  cannot  be  seized  as  aforesaid.  The  party 
exercising  the  right  to  stop  in  transitu  must  pay  into 
the  estate  the  moneys  received  by  him  on  account, 
as  well  as  all  advances  made  for  freight,  carriage,  com- 
mission, insurance,  or  other  expenses,  and  must  defray 
what  remains  due  in  respect  of  such  charges. 

Article  577.  A  vendor  may  retain  goods  sold  by  him 
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to  the  bankrupt,  but  not  delivered,  or  which  have  not 
been  despatched  to  the  bankrupt,  or  to  his  agent  for  his 
account. 

Abucle  578.  In  the  cases  provided  for  in  the  two 
preceding  Articles,  the  syndics,  by  the  authority  of  the 
fuge'Commissaire,  may  elect  to  compel  delivery  of  the 
goods  upon  payment  to  the  vendor  of  the  price  agreed 
upon  between  hun  and  the  bankrupt. 

Article  579.  The  syndics  can  admit,  with  the  per- 
mission of  the  jttge'Commissaire,  such  claims  as  are  treated 
in  this  chapter.  In  the  event  of  dispute,  the  Tribunal 
shall  adjudicate,  after  having  heard  the  jiige-comtnissaire. 


CHAPTER  XI. 
OF  APPEALS  AGAINST  JUDGMENTS  IN  BANKRUPTCY. 

Article  580.  The  judgment  declaring  the  bank- 
ruptcy, and  the  decision  fixing  the  date  anterior  thereto 
as  the  period  of  the  suspension  of  payment,  can  be 
appealed  against  by  the  bankrupt  within  eight  days,  and 
by  all  other  parties  within  one  month.  The  time  for 
appealing  runs  £rom  the  dates  when  the  formalities 
relating  to  publication  and  advertisements,  comprised  in 
Article  442,  have  been  accomplished. 

Article  581.  No  claim  on  behalf  of  the  creditors  to 
have  the  date  of  the  suspension  of  payment  fixed  at  a 
period  other  than  that  determined  by  the  judgment 
declaring  the  bankruptcy,  or  by  a  subsequent  judgment, 
shall  be  admitted  after  the  expiration  of  the  time  pro- 
vided for  the  proving  and  verification  of  claims.  When 
such  time  has  expired,  the  date  determined  as  that  of 
the  suspension  of  payment  shall  be  final  and  irrevocable 
as  regards  the  creditors. 

Article  582.    The  time  for  appealing  against  all 
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judgments  in  bankruptcy  is  within  fifteen  days  from  the 
service  of  notice  of  the  judgment.  The  time  is  increased 
by  one  day  for  each  five  myiiamfetres  of  distance  for 
parties  who  reside  beyond  five  myriam^tres  &om  the 
place  in  which  the  Tribunal  is  situated. 

Abticle  583.  The  following  are  not  subject  to  moti<»i 
to  vacate,  nor  to  appeal  to  the  ordinary  Courts,  nor  to  tiie 
Supreme  Court  of  Cassation,  viz.  r — 1.  Judgments  relating 
to  the  appointment  or  replacement  of  the  juge^-commis- 
saire,  and  to  the  appointment  and  revocation  of  the 
syndics;  2.  Judgments  deciding  as  to  sauf-conduits,  and 
allowance  to  the  bankrupt  and  bis  family;  3.  Judgments 
ordering  the  sale  of  goods  and  effects  appertaining 
to  the  bankruptcy;  4.  Judgments  ordering  the  adjourn- 
ment of  the  composition,  or  the  provisional  admission  of 
contested  claims ;  5.  Judgments  by  which  the  Tribunal 
of  Commerce  decides  upon  appeals  from  orders  of  the 
juge-commisaaire  made  within  the  scope  of  his  authority. 


TITLE  TI. 

OF  FRAUDULENT  BANKRUPTCIES. 

CHAPTER  I. 

Banqueroute  Simpk. 

Article  584.  Cases  of  banqueroute  simple  incur  the 
penalties  prescribed  by  the  Penal  Code ;  they  are  pro- 
secuted before  the  Tribunatix  de  Police  CorredumneOe,  upon 
the  application  of  the  syndics,  or  of  a  creditor,  or  of  the 
Attorney-General. 

Article  585.  Any  bankrupt  trader  shall  be  declared  a 
haniqueroutier  simple  in  the  following  cases  respectively: — 
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1.  If  his  personal  and  household  expenses  are  deemed 
excessive ;  2.  If  he  has  dissipated  heavy  sums  in  specula- 
tive undertakings,  or  in  fictitious  operations  connected 
with  the  Stock  Exchange,  or  with  merchandise ;  3.  If,  with 
the  intention  of  delaying  his  bankruptcy,  he  has  made 
purchases  for  re-sale  under  the  market  value ;  or  if  with 
the  same  intention,  he  has  contracted  loans,  negotiated 
bills,  or  availed  himself  of  other  similar  ruinous  means 
for  raising  money ;  4.  If,  after  suspension  of  payment, 
he  has  paid  any  one  creditor  his  debt  to  the  prejudice  of 
the  body  of  creditors. 

Article  586.  Any  bankrupt  trader  can  be  declared 
a  banqueroutier  simpk  in  each  of  the  following  cases  : — 
1.  If  he  has  contracted  on  behalf  of  third  parties,  without 
receiving  any  consideration,  liabilities  of  greater  amoimt 
than  is  deemed  justifiable,  in  view  of  his  position  at 
the  time  of  such  imdertaking.  2.  If  he  is  again  declared 
bankrupt  without  having  carried  through  the  provisions 
of  a  previous  composition.  3.  If,  being  married  under  the 
rSginie  dotal,  or  being  separated  as  regards  property  from 
his  wife,  he  has  failed  to  comply  with  Articles  69  and  70. 
4.  If  within  three  days  from  his  suspension  of  payment 
he  fails  to  make  the  declaration  at  the  Clerk's  office  re- 
quired by  Articles  438  and  439,  or  if  such  declaration  does 
not  contain  the  names  of  all  the  parties  jointly  and  seve- 
rally liable  with  him.  5.  If,  without  legal  excuse,  he  fails 
to  attend  in  person  before  the  syndics  in  the  cases  and 
within  the  periods  prescribed,  or  if  after  having  obtained 
a  sauf'Conduit  he  fails  to  appear  before  the  Court.  6.  If 
he  has  not  kept  books  of  account  or  drawn  up  an  inven- 
tory; if  his  books  and  inventory  are  incomplete  or 
irregularly  kept,  or  if  they  do  not  show  his  actual 
position,  debtor  and  creditor,  although  there  exist  no 
iraud. 

Article  587.  The  expenses  of  prosecution  for  ban- 
queraute  simpk,  instituted  by  the  Attorney-General,  cannot 
in  any  case  be  charged  against  the  general  fimd.     In  the 
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case  of  a  composition  the  right  of  the  TreajBuiy  to  reim- 
bursement of  such  expenses  against  the  bankrupt  cannot 
be  exercised  until  after  the  expiration  of  the  periods 
granted  by  such  composition. 

Article  588.  The  expenses  of  the  proceedings  insti- 
tuted by  the  syndics,  in  the  name  of  the  creditors  shall 
be  borne,  if  he  is  acquitted,  by  the  general  body ;  but  if 
he  is  convicted,  by  the  Treasury.  The  Treasury  can  pro- 
ceed against  the  bankrupt  for  reimbursement  of  such 
expenses  pursuant  to  the  preceding  Article. 

Article  589.  The  syndics  cannot  prosecute  the 
bankrupt  for  banqueroute  simple,  nor  appear  in  prosecu- 
tions as  a  partie  civile  on  behalf  of  the  body  of  creditors, 
unless  they  have  been  so  authorised  by  a  resolution 
passed  by  the  majority  of  the  creditors  present  at  the 
meeting  at  which  the  proposition  was  discussed. 

Article  590.  The  expenses  of  prosecution  by  a 
creditor  shall  be  borne,  if  there  be  a  conviction,  by  the 
Treasury,  but  by  the  creditor  himself  in  case  of  acquittal. 


CHAPTER  II. 
OF  FRAUDULENT  BANKRUPTCY  {Banqueroute  Frauduleuse), 

Article  591.  .Any  trader  in  bankruptcy  who  has 
withheld  his  books,  concealed  or  disposed  of  a  part  of 
his  estate,  or  who,  either  by  his  entries  or  by  deeds  or 
documents  notarial  or  otherwise,  or  in  his  balance-sheet, 
hafi  fraudulently  stated  himself  to  be  indebted  for  moneys 
which  he  really  is  not  liable  to  pay,  shall  be  dedared  a 
fraudulent  bankrupt,  and  liable  to  the  penalties  prescribed 
by  the  penal  code. 

Article  592.  The  expenses  of  the  prosecution  of  a 
fraudulent  bankrupt  cannot,  under  any  circumstances, 
be  charged  against  the  body  of  creditors.     If  one  or  more 
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of  the  creditors  have  intervened  as  parties  civika  in  their 
own  names,  the  costs,  in  case  of  acquittal^  must  be 
borne  by  them. 


CHAPTER  III. 

OF  CRIMES  AND  MISDEMEANORS  COMMITTED  IN  THE 
BANKRUPTCY   BY  OTHER  PARTIES   THAN    THE  BANKRUPT. 

Article  593.  The  following  parties  shall  be  con- 
demned in  the  penalties  attached  to  fraudulent  bank- 
ruptcy : — 

1.  Individuals  proved  to  have  withdrawn  or  concealed, 
in  the  interest  of  the  bankrupt,  all  or  a  part  of  the 
estate,  realty  or  personalty,  without  prejudice  to  the  other 
cases  provided  in  Article  60  of  the  Penal  Code. 

2.  Individuals  proved  to  have  fraudulently  presented 
claims  against  the  bankruptcy  and  verified  the  same, 
either  in  their  own  name  or  by  interposing  other  parties. 

*  8.  Individuals  who,  carrying  on  business  under  the 
names  of  other  parties,  or  under  supposititious  names, 
have  committed  offences  provided  for  in  Article  591. 

Article  594.  The  husband  and  wife,  the  descend- 
ants and  the  ascendants  of  the  bankrupt,  or  his  relations 
in  the  same  degree,  who  have  misappropriated,  diverted, 
or  concealed  assets  belonging  to  the  bankruptcy,  without 
having  acted  in  complicity  with  the  bankrupt,  shall  be 
punished  with  the  penalties  attached  to  theft. 

Article  595.  In  the  cases  provided  for  by  the  pre- 
ceding Articles,  the  Court  or  the  Tribunal  before  which 
they  come,  shall  adjudicate  in  case  even  of  acquittal : — 
1.  Of  its  own  motion,  as  to  the  repayment  to  the  body  of 
creditors  of  all  property,  rights,  or  securities,  fraudu- 
lently withdrawn.  2.  Ab  to  damages  claimed,  the  amount 
of  which  the  judgment  or  decision  shall  estimate. 
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Article  596.  Every  syndic  who  is  proved  to  be 
guilty  of  misconduct  in  relation  to  his  nmnagement 
shall  be  criminally  punished  with  the  penalties  provided 
by  Article  406  of  the  Penal  Code. 

Article  597.  A  creditor  who  has  stipulated,  either 
with  the  bankrupt  or  with  any  other  persons,  to  receive 
special  advantages  forgiving  his  vote  in  meetings  relating 
to  the  bankruptcy,  or,  who  has  entered  into  a  private 
agreement  from  which  an  advantage  may  arise  in  his 
favour,  to  the  prejudice  of  the  assets  of  the  bankruptcy, 
shall  be  criminally  punished  with  imprisonment,  not  ex- 
ceeding one  year,  and  a  fine,  which  shall  not  be  less  than 
2,000  francs.  The  imprisonment  may  be  increased  to 
two  years,  if  the  creditor  is  syndic  of  the  bankruptcy. 

Article  598.  Such  agreements  shall  also  be  declared 
null  and  void,  as  regards  all  persons,  and  as  regards  the 
bankrupt  himself  The  creditor  shall  be  compelled  to 
repay  all  sums  and  replace  all  securities  which  he  may 
have  received  by  virtue  of  such  agreement. 

Article  599.  In  case  such  agreements  are  sought  to 
be  declared  void  by  civil  proceedings  (as  contra-dis- 
tinguished from  criminal  proceedings),  the  Tribunal  of 
Commerce  shall  be  competent  to  decide  in  the  matter. 

Article  600.  AH  verdicts  of  conviction  rendered, 
either  pursuant  to  the  present  chapter  or  the  two 
preceding  chapters,  must  be  published  and  advertised 
according  to  the  forms  established  by  the  Article  42  of 
the  Code  of  Commerce,  at  the  expense  of  the  parties 
condemned. 


CHAPTER  IV. 

OF  THE  administration  OF  ASSETS  IN  THE  CASE  OF 

Banqueroute  fraudukuse. 

Article  60L    In  all  cases  of  conviction  for  banque- 
route simpk  or  banqueroute  fraudukuse^  the  actions  civiks, 
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other  than  those  mentioned  in  Article  595,  shall  remain 
separate,  and  all  the  provisions  relating  to  property 
prescribed  for  bankruptcies  shall  be  executed,  with- 
out the  execution  thereof  being  prevented  by  any 
order  whatever  of  the  MinUtkre  Public,  who  shall  have 
no  power  to  submit  them  to  the  jurisdiction  of  the 
criminal  authorities. 

Article  602.  The  syndics  of  the  bankruptcy  are, 
however,  compelled  to  hand  to  the  Ministhre  Public  the 
documents,  litres  (securities),  papers,  and  information 
which  may  be  demanded  from  them. 

Article  603.  The  documents,  titres,  and  papers  de- 
livered by  the  syndics  shall  be,  during  the  course  of 
the  examination  of  the  matter,  detained  at  the  Clerk's 
office.  They  may  be  seen  upon  the  application  of  the 
syndics,  who  may  take  private  extracts  therefrom,  or 
require  certified  copies  thereof,  such  copies  to  be  made 
by  the  Clerk.  The  documents,  titreSy  and  papers,  of 
which  the  judicial  deposit  has  not  been  ordered,  shall 
be,  after  the  judgment,  handed  to  the  syndics,  who  shall 
give  a  receipt  for  the  same. 


TITLE  III. 
OF  THE  RihabiKtatUm  of  the  bankrupt. 

Article  604.  The  bankrupt  who  has  paid  in  full 
principal,  interest,  and  expenses,  and  all  sums  due  by 
him,  can  obtain  his  rihabilitatum-^  but  cannot  obtain  it,  if 
he  is  a  partner  in  a  commercial  firm  then  in  bankruptcy, 
until  he  has  proved  that  all  the  debts  of  the  firm  have 
been  fully  paid  in  principal,  interest,  and  expenses; 
although  a  special  composition  may  have  been  granted 
to  him  personally. 

Article  605*    Every  petition  for  rihabilitation  shall 
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be  addressed  to  the  Court  of  Appeal  in  the  district  in 
which  the  bankrupt  is  domiciled.  The  applicant  must 
join  to  his  petition  his  receipts  and  other  proofs. 

Article  606.  The  Procureur  Oiniral  attached  to 
the  Court  of  Appeal,  after  having  perused  the  petition 
and  evidence,  shall  address  certified  copies  thereof  to  the 
Procureur  de  la  R^pttblique  and  to  the  President  of  the 
Tribunal  de  Commerce  of  the  domicile  of  the  applicant ; 
and  if  the  latter  has  changed  his  domicile  since  the 
bankruptcy,  to  the  Procureur  de  la  Ripuhlique  and  to  the 
President  of  the  Tribunal  de  Commerce  of  the  district  in 
which  such  change  has  taken  place,  and  shall  require 
them  to  furnish  all  information  in  their  power  upon  the 
facts  contained  in  such  petition,  etc. 

Article  607.  To  this  effect,  by  the  order  of  the  Pro- 
cureur de  la  R^ubliqne  or  the  President  of  the  Tribunal 
of  Commerce,  a  copy  of  the  said  petition  shall  be  by 
them  published  or  posted  during  two  months  in  the  Salle 
d' Audience  of  each  Court,  as  aLso  in  the  Bourse  and  Town 
Hall ;  and  an  extract  thereof  shall  be  inserted  in  the 
public  newspapers. 

Article  608.  Any  creditor  who  has  not  been  fully 
paid  his  claim  in  principal,  interest,  and  expenses,  and 
any  other  interested  party,  can,  during  the  period  of 
the  publication,  oppose  the  rehabilitation  of  the  bankrupt, 
by  simply  leaving  a  document  at  the  Clerk's  office 
with  documents  justifying  his  opposition.  The  creditor 
opposing  can  take  no  part  in  the  proceedings  for  re- 
habilitation. 

Article  609.  After  the  expiration  of  two  months 
the  Procureur  de  la  Ripublique  and  the  President  of  the 
Tribunal  of  Commerce  shall  transmit  each  separately  to 
the  Procureur  G6niral  of  the  Court  of  Appeal  the  infor- 
mation which  they  may  have  been  able  to  obtain,  and  any 
oppositions  which  they  may  have  received.  They  shall 
join  thereto  their  own  opinion  on  the  petition. 

Article  610.     The  Procureur  G^niral  attached  to  the 
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Court  of  Appeal  shall  obtain  judgment  rejecting  or 
admitting  the  petition  for  rihabilitation.  If  the  petition 
ig  rejected,  it  cannot  be  renewed  before  another  year. 

Article  611.  The  judgment  of  rihabilitaium  shall 
be  transmitted  to  the  Procureur  de  la  R^publique  and  to 
the  Presidents  of  the  Tribunals  to  which  the  petition 
shall  have  been  presented.  These  Tribunals  will  have 
such  judgment  read  in  public,  and  transcribed  upon  their 
registers. 

Article  612.  Fraudulent  bankrupts,  persons  con- 
demned for  theft,  swindling,  or  abuse  of  confidence,  stel- 
lionataires,  guardians,  administrators,  and  other  account- 
ants, who  have  not  rendered  or  settled  up  their  accounts, 
cannot  be  admitted  to  rihahilitation  ;  but  a  banqueroutier 
simple^  who  has  undergone  the  punishment  to  which  he 
has  been  condemned,  can  be  admitted  to  rihabilitation. 

Article  613.  No  bankrupt  trader  can  be  admitted 
upon  the  Bourse  unless  he  has  obtained  his  rehabHita- 
tian. 

Article  614.  A  bankrupt  can  obtain  rihabilitation 
after  his  death. 


Y  r 
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BOOK    IV. 
OF  COMMERCIAL  JURISDICTION. 


Law  Decreed  on  the  14th  September,  1807,  and  Promul- 
gated on  the  24th. 


TITLE  I. 

OF  THE  ORGANISATION  OF  TRIBUNALS  OF  COMMERCE. 

Article  615.  The  number  of  Tribunals  of  Commerce 
and  the  towns  in  which  they  shall  sit,  shall  be  decided 
by  a  R^glement  d' Administration  Publique,  according  to  the 
extent  of  the  commerce  and  industry  of  such  towns. 

Article  616.  The  district  of  each  Tribunal  of  Com- 
merce shall  be  the  same  as  that  of  the  Tribunal  Civil  in 
which  jurisdiction  it  is  situated.  If  there  are  several 
Tribunals  of  Commerce  in  the  jurisdiction  of  a  single 
Tribunal  Civil,  each  of  them  shall  bo  assigned  special 
districts. 

Article  617.  Each  Tribunal  of  Commerce  is  com- 
posed of  a  Presiding  Judge  and  of  Deputy  Judges.  The 
number  of  Judges  cannot  be  less  than  two,  nor  more  than 
fourteen,  not  including  the  President.  The  number  of 
Deputy  Judges  shall  be  proportioned  to  the  requirements 
of  the  business. 

A  Eiglement  d' Administration  Publique  shall  fix  the 
number  of  Judges  and  of  Deputy  Judges  in  each  Tribunal. 

Article  618.  The  members  of  the  Tribunals  of 
Commerce  are  elected  by  a  meeting  of  electors  chosen 
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from  well  known  traders  recommended  by  their  probity, 
their  reputation  for  order  and  economy.  Directors  of 
limited  companies,  of  financial  and  industrial  enter- 
prises, stockbrokers,  captains  of  vessels  undertaking 
long  voyages,  and  captains  of  coasting  vessels  who  have 
actually  commanded  vessels  during  five  years,  and  been 
domiciled  since  two  years  in  the  district  of  the  Tri- 
bunal, may  be  admitted  to  such  meetings. 

The  number  of  electors  shall  number  one-tenth  of  the 
traders  inscribed  upon  the  list  of  tax-payers. 

They  cannot  exceed  1,000  nor  be  less  than  50.  In  the 
district  of  the  Seine  the  number  shall  be  at  least  3,000. 

Article  619.  The  list^of  electors  shall  be  drawn  up 
by  a  commission  composed  as  follows : — 

1.  Of  the  President  of  the  Tribunal  of  Commerce,  who 
shall  preside,  and  of  a  Judge  of  the  Tribunal  of  Commerce. 
At  the  first  election  following  the  establishment  of  a 
Tribunal,  the  President  of  the  Tribunal  Civil,  and  a  Judge 
of  the  same  Tribunal  shall  take  part  in  the  commission. 

2.  Of  the  President  and  of  a  member  of  the  Chamber 
of  Commerce.  If  the  President  of  the  Chamber  of  Com- 
merce is  at  the  same  time  President  of  the  Tribunal, 
another  Member  shall  be  called  upon.  In  towns  in  which 
no  Chamber  of  Commerce  exists,  the  President  and  a 
member  of  the  Chambre  consultative  des  Arts  et  Mitiers 
will  be  admitted.  In  default  of  such,  a  Conseiller  Muni- 
cipal will  be  chosen. 

3.  Of  three  Comeillers  Oeneranx,  chosen  as  much  as 
possible  from  among  the  members  elected  in  the  Canton 
of  the  jurisdiction  of  the  Tribunal. 

4.  Of  the  President  of  the  Conseil  des  Pru^Aommes,  and 
if  there  are  several,  the  oldest  of  the  Presidents,  In 
default  of  the  Conseil  des  Prud^hommes,  the  Juge  de  Paix 
or  the  most  aged  of  the  Juges  de  Paix  of  the  town  in  which 
the  Tribunal  sits. 

5.  Of  the  mayor  of  the  town  in  which  the  Tribunal  sits 
and  at  Paris,  the  President  of  the  Conseil  Municipal. 

Y  y2 
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The  Judges  of  the  Tribunal  of  Commerce,  the  members, 
of  the  Chamber  of  Commerce,  the  Judge  of  the  Tribunal 
Cinl,  the  Conseillers  Gin^raux,  and  the  Cofiseillers  Muni- 
dpaux  in  the  cases  provided  by  the  preceding  paragraph, 
are  elected  by  the  bodies  to  which  they  belong. 

Each  year  a  Commission  shall  fill  up  the  vacancies 
arising  from  decease  or  legal  incapacity  arising  subse- 
quent to  the  last  revisipn.  The  Commission  shall  add 
to  the  list,  in  addition  to  the  number  of  electors  fixed 
by  Article  619,  the  former  members  of  the  Chamber  and 
Tribunal  of  Commerce,  and  the  former  members  of  the 
Conseil  dea  Prtid'hommes. 

The  following  parties  cannot  be  inserted  on  the  list, 
nor  take  part  in  the  election,  even  if  they  have  been 
called  upon,  viz. : — 

1.  Individuals  condemned  to  certain  pimishments,  viz., 
criminal  penalties  pronounced  by  juries,  or  punishments 
inflicted  by  Trihunuux  coTectionnek  either  for  acts  de- 
clared to  be  crimes  by  law,  or  for  theft,  swindling,  abuse 
of  confidence,  usury,  indecent  assault,  or  smuggling,  when 
the  conviction  for  the  last-mentioned  misdemeanor  has 
been  at  least  one  month's  imprisonment. 

2.  All  individuals  condemned  for  infringement  of  the 
laws  relating  to  gambling,  lotteries,  and  establishments 
lending  money  upon  security. 

3.  Individuals  condemned  for  misdemeanors  pro- 
vided for  by  Articles  413,  414,  419,  420,  421,  423,  and 
430,  paragraph  2  of  the  Penal  Code,  and  Articles  596  and 
597  of  the  Code  of  Commerce. 

4.  Public  officials  who  have  been  dismissed  from  their 
functions. 

5.  Undischarged  bankrupts,  and  generally,  aU  pereons 
who  are  prevented  from  voting  at  legal  elections. 

The  list  shall  be  sent  to  the  Fr^fet,  who  shall  have  it 
published  and  advertised.  A  copy  signed  by  the  Presi- 
dent of  the  Tribunal  of  Commerce  shall  be  deposited  at 
the  greffe  of  the  Tribunal  of  Commerce. 
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Any  licensed  trader  of  the  district  has  recourse  to  the 
same,  and  the  right  at  all  times  to  demand  the  removal  of 
electors  who  are  comprised  in  any  of  the  cases  of  incom- 
petence above  mentioned.  Such  action  shall  be  brought 
without  expense  in  Civil  Courts,  and  the  Chamber  of  the 
Council  shall  pronounce  its  decision  relating  thereto. 
Should  there  be  an  appeal,  the  Court  of  Appeal  shall  give 
its  decision  in  the  same  form. 

Article  620.  Any  trader,  director  of  a  limited  com- 
pany, stockbroker,  captain  of  a  vessel  undertaking  long 
voyages,  and  master  of  a  coasting  vessel,  inscribed  upon 
the  list  of  electors  or  holding  the  position  required  to  be 
so  inscribed,  can  be  appointed  Judge  or  Deputy  Judge  if 
he  is  thirty  years  old,  if  he  is  inscribed  upon  the  list  of 
licensed  traders  for  five  years,  and  domiciled  at  the  time 
of  the  election  within  the  jurisdiction  of  the  Tribunal. 

Former  traders  and  stockbrokers  can  be  elected  if  they 
have  carried  on  their  business  for  the  same  period. 

No  person  can  be  named  Judge  unless  he  has  been  a 
Deputy  Judge. 

The  President  can  be  elected  from  amongst  the  former 
Judges  only. 

Ajiticle  621.  The  election  of  Judges  and  Deputy 
Judges  shall  take  place  by  ballot  altogether  on  a  single 
list,  and  by  special  ballot  as  regards  the  President. 

In  the  event  of  it  being  necessary  to  elect  a  President, 
the  special  object  of  such  election  shall  be  announced 
before  proceeding  to  ballot. 

The  elections  shall  take  place  in  the  town  in  which  the 
Tribunal  of  Commerce  is  situated,  under  the  presidence 
of  the  mayor  of  the  chief  town  or  place  in  which  the 
Tribunal  is  situated,  assisted  by  four  tellers,  who  must 
be  two  of  the  youngest  and  two  of  the  oldest  electors 
present. 

The  electors  must  be  convened  within  the  first  fifteen 
days  of  December  by  the  Prefet  of  the  district. 

At  the  first  turn  of  the  ballot,  no  person  shall  be*  elected 
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if  he  has  not  secured  over  one-half  of  the  suffrages, 
and  a  number  equal  to  one  fourth  of  the  number  of 
the  electors  inscribed  upon  the  list. 

At  the  second  ballot,  which  shall  take  place  eight  days 
afterwards,  a  relative  majority  shall  be  sufficient. 

The  duration  of  each  ballot  shall  be  two  hours  at  least. 

The  report  shall  be  drawn  up  in  triplicate,  and  the 
President  shall  send  one  copy  to  the  Prifet,  and  another  to 
the  Procureur-Oin^raL  The  third  shall  be  deposited  at 
the  greffe  of  the  Tribunal. 

Any  elector  can,  within  five  days  after  the  election, 
contest  the  same  before  the  Court  of  Appeal,  which  shall 
decide  summarily  and  free  of  expense  to  the  parties. 

The  Procureur'O&niral  has  ten  days  within  which  he 
may  demand  to  have  the  election  declared  void. 

Article  622.  At  the  first  election  the  President  and 
half  the  Judges  and  Deputy  Judges  of  which  the  Tribunal 
is  composed  shall  be  elected  for  two  years.  The  second 
half  of  the  Judges  and  of  the  Deputy  Judges  shall  be 
elected  for  one  year. 

At  the  subsequent  elections  all  nominations  shall  be 
for  two  years. 

All  the  members  included  in  one  single  election  shall 
be  submitted  simultaneously  to  periodical  re-election, 
although  one  or  more  may  not  have  exercised  his  or  their 
functions  during  the  legal  periods  in  consequence  of  delay 
in  their  appointments. 

Article  623.  The  President  and  the  Judges  retiring 
from  their  functions  after  two  years  can  be  re-elected 
immediately  for  two  further  years.  After  this  further 
period  they  can  only  be  re-elected  at  the  expiration  ot 
another  year. 

Any  member  elected  in  the  place  of  another^  conse- 
quent upon  death  or  any  other  cause,  can  only  remain 
in  office  for  the  period  appertaining  to  his  predeces- 
sor. 

Article  624.    A  greffier  and  a  huimer  appointed  by 
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Govermnent  shall  be  attached  to  each  Tribunal.  Their 
rights,  attendances,  and  duties  shall  be  fixed  by  a  R^gk- 
tnent  (TAdminiatration  Puhlique. 

Article  625.  Gardes  de  Commerce  shall  be  appointed 
for  the  city  of  Paris  only,  for  the  execution  of  judgments 
involving  arrest.  The  form  of  their  organisation  and 
their  duties  shall  be  fixed  by  special  regulations.  (This 
Article  is  repealed  by  the  Law  abolishing  the  Contrainie 
par  carps,) 

Article  626.  Judgments  in  the  Tribunal  of  Com- 
merce must  be:  rendered  by  three  Judges  at  least.  No 
Deputy  Judge  can  be  called  upon  except  to  complete  such 
number. 

Article  627.  Avouis  are  not  admitted  before  the  Tri- 
bunals of  Commerce,  pursuant  to  Article  414  of  the 
Code  of  Procedure  Civile,^ 

No  person  can  plead  for  any  party  before  these  Tribunals 
unless  authorised  by  the  party  himself,  being  present  at 
the  hearing,  or  unless  provided  with  a  special  power  of 
attorney.  This  power,  which  can  be  given  at  the  foot  of 
the  original  copy  writ  must  be  handed  to  the  greffier 
before  l^e  case  is  called  on,  and  must  be  countersigned 
by  him  free  of  expense. 

In  cases  before  the  Tribunals  of  Commerce  no  huissier 
can  take  part  therein  as  counsel,  nor  represent  the  parties 
by  power  of  attorney,  under  penalty  of  a  fine  of  from 
25  francs  to  50  francs,  which  shall  be  pronounced  without 
appeal  by  the  Tribunal,  and  without  prejudice  to  the 
penalties  to  which  huissiers  are  subject.  These  pro- 
visions do  not  apply  to  huissiers  who  are  in  the  positions 

*  Avoues  are  not  allowed  to  appear  before  the  Tribunal  of 
Commerce  in  their  professional  capacity;  they  may,  however, 
represent  their  clients  by  power  of  attorney  upon  the  same  foot- 
ing as  any  other  attorney  in  fact.  There  is  a  special  class  of 
lawyers  that  make  pleading  before  the  Tribunal  of  Commerce  a 
specialty.  They  are  called  agrees^  and  though  recognised  by  the 
Tribunal,  are  nowhere  authorised  by  the  Law. 
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provided  by  Article  86  of  the  Code  of  Civil  Proce- 
dure. 

Article  628.  The  functions  of  the  Judges  in  the 
Tribunal  of  Commerce  are  honorary. 

Article  620.  They  must  take  the  oaths,  before  enter- 
ing upon  their  duties,  before  the  Court  of  Appeal,  when 
such  court  sits  in  the  district  in  which  the  Tribunal  of 
Commerce  is  established ;  but  in  the  contrary  case,  the 
Court  of  Appeal  can  order,  if  the  Judges  of  the  Tribunal 
of  Commerce  demand  it,  that  the  oaths  be  received  by 
the  Tribunal  Civil  of  the  district,  and  in  this  case  the 
Tribunal  shall  draw  up  a  report  and  send  it  to  the  Court 
of  Appeal,  which  shall  order  it  to  be  inscribed  upon  its 
registers.  These  formalities  shall  be  complied  with,  on 
the  application  of  the  Ministire  Public,  and  without 
expense. 

Article  630.  The  Tribunals  of  Commerce  are  sub- 
ject to  the  jurisdiction  and  the  control  of  the  Minister 
of  Justice. 


TITLE  II. 

JURISDICTION  OF  THE  TRIBUNALS  OF  COMMERCE. 

Article  631.  Tribunals  of  Commerce  may  enter- 
tain the  following,  viz. : — 

1.  Disputes  relative  to  engagements  and  transactions 
between  merchants  and  bankers. 

2.  Disputes  between  partners  in  relation  to  trading 
enterprises. 

3.  Disputes  relating  to  acts  of  commerce  between  all 
persons. 

Article  632.  The  law  considers  the  following  as 
acts  of  commerce,  viz. : — 

1.  Any  purchase  of  produce  and  merchandise  for 
the  purpose  of  resale,  either  in  kind,  or  after  having 
been  worked,  or  even  the  letting  out  on  hire  of  the  same. 
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2.  Any  enterprise  of  manufacture^  commission,  or 
carriage  by  land  or  by  water. 

3.  Any  enterprise  or  undertaking  to  supply  goods, 
agencies,  commission  agencies,  establishments  for  sales 
by  auction,  and  public  amusements. 

4.  All  operations  relating  to  exchange,  banking,  and 
commission. 

5.  All  operations  of  public  banks. 

6.  All  obligations  between  traders,  merchants,  and 
bankers,  and  transactions  in  relation  to  bills  of  ex- 
change, and  the  remittance  of  money  from  one  place  to 
another,  as  regards  all  persons. 

Article  633.  The  law  considers  the  following  also 
as  acts  of  commerce  : — 

Any  undertaking  for  the  building,  and  all  purchases, 
sales,  and  resales,  of  ships  for  interior  and  exterior 
nayigation. 

All  maritime  transport. 

All  sales  or  purchases  of  stores  and  rigging  for  ships. 

All  freight,  bottomry,  and  respondentia. 

All  assurance,  and  other  contracts  concerning  sea- 
faring transactions. 

All  agreements  and  arrangements  in  relation  to  wages 
and  the  hire  of  ships. 

All  engagements  of  crews  for  the  service  of  mercantile 
vessels. 

Article  634.  The  Tribunals  of  Commerce  have 
also  jurisdiction  in  relation  to  the  following : — 

1.  Actions  against  factors,  clerks,  traders,  or  their 
agents,  in  relation  to  business  of  trades. 

2.  Negotiable  instruments  subscribed  by  receivers, 
paymasters,  collectors,  or  other  public  Government 
accountants. 

Article  635.  Tribunals  of  Commerce  have  juris- 
diction of  all  that  relates  to  bankruptcies,  pursuant  to 
the  descriptions  of  Book  III.  of  the  present  Code. 

Article  636.   In  the  cases  in  which  bills  of  exchange 
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are  considered  as  simple  promises  only,  by  the  terms  of 
Article  112,  or  when  promissory  notes  bear  the  signatures 
of  non-traders  only,  or  have  not  been  made  in  relation 
to  commercial  operations,  exchange,  banking,  or  com- 
mission, the  Tribunal  of  Commerce  must  refer  such 
cases  to  the  Civil  Courts,  if  so  required  by  the  defendant. 

Article  637.  When  such  bills  of  exchange  and 
promissory  notes  bear  at  the  same  time  signatures  of 
traders  and  of  non-traders,  the  Tribunal  of  Commerce 
has  jurisdiction,  but  it  cannot  order  the  an^est  of  in- 
dividuals who  are  not  traders,  unless  they  enter  into 
engagements  in  relation  to  commercial  acts,  exchange, 
banking,  or  commission.  (The  last  part  of  this  Article 
is  repealed  by  the  Law  abolishing  Contrainte  par  Corps) 

Article  638.  The  following  are  not  within  the 
jurisdiction  of  the  Tribunals  of  Commerce,  viz. : — 

Actions  brought  against  a  landowner,  agriculturist,  or 
wine-grower,  for  the  sale  of  produce  arising  fix)m  the 
soil  cultivated  by  him.  Actions  against  traders  for  pay- 
ment of  produce  and  merchandise  bought  for  their 
private  use.  Nevertheless,  bills  of  exchange  given  by  a 
trader,  are  reputed  to  be  given  in  relation  to  his 
business ;  and  those  of  receivers,  paymasters,  or  other 
public  Government  accountants  are  reputed  to  be  given 
in  relation  to  their  official  capacity,  unless  the  contrary 
appear  upon  the  documents  themselves. 

Article  630.  The  judgments  of  the  Tribunal  of 
Commerce  are  final  in  the  following  cases : — 

1.  When  the  parties  subject  to  such  Tribunals  have 
voluntarily  declared  that  the  case  shall  be  decided  defi- 
nitively and  without  appeal ; 

2.  As  regards  all  claims,  of  which  the  principal  does 
not  exceed  the  value  of  1,500  francs ; 

3.  Counter-claims  and  claims  of  set-ofi*,  which,  although 
added  to  the  principal  sum,  would  exceed  1,500  francs.  If 
one  of  the  principal  claims  or  counter-claims  amounts  to 
more  than  such  sum,  the  Tribunal  can  only  decide  as 
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regards  them  as  a  Court  of  First  Instance.  Nevertheless, 
it  can  decide  definitively,  upon  claims  for  damages, 
when  they  are  exclusively  based  upon  the  principal  de- 
mand itself. 

Abticle  640.  In  the  districts  where  there  are  no 
Tribunals  of  Commerce,  the  Judges  of  the  Tribunal  Civil 
shall  exercise  their  functions,  and  have  jurisdiction  over 
the  matters  appertaining  to  the  Commercial  Judges  by 
the  present  law. 

^TICLE  64L  The  procedure  in  such  case  is  the  same 
as  before  the  Tribunals  of  Commerce,  and  judgments 
shall  produce  the  same  efiects. 


TITLE  III. 


OP  THE  FORM  OF  PROCEDURE  BEFORE  TRIBUNALS  OF 
COMMERCE. 

Article  642.  The  form  of  procedure  before  Tribu- 
nals of  Commerce  shall  be  followed  according  to  the  rules 
contained  in  Title  25  of  Book  II.,  first  part  of  Code  of 
Procedure  Civile, 

Article  643.  Nevertheless,  Articles  156,  158,  and 
159  of  the  same  Code,  relating  to  judgments  by  default 
rendered  by  the  lower  tribunals,  shall  be  applicable  to 
judgments  by  default  rendered  by  Tribunals  of  Com- 
merce. 

Article  644.  Appeals  from  judgments  of  the  Tri- 
bunals of  Commerce  must  be  made  to  the  Courts  of 
Appeal  in  the  district  in  which  such  Tribunals  of  Com- 
merce are  situated. 


Digitized  by 


Google 


700  CODE  OF  COUMEKCE    (tEXT). 


TITLE  IT. 

OP  THE  FORM  OF  PROCEEDING  BEFORE  THE  COURTS  OF 
APPEAL. 

Article  645.  The  period  for  appealing  from  judg- 
ments of  the  Tribunals  of  Commerce  is  two  months, 
dating  from  the  day  of  service  of  notice  of  the  judgment 
in  relation  to  cases  in  which  decisions  have  been  rendered 
after  both  parties  have  been  fully  heard,  and  from  the 
day  of  the  expiration  of  the  time  for  making  a  motion 
to  open  as  regards  judgments  by  default.  Notice  of 
appeal  can  be  served  the  same  day  as  the  judgment. 

Article  646.  In  all  cases  in  which  the  sum  in  dis- 
pute docs  not  exceed  the  limits  fixed  by  Article  039  in 
relation  to  final  judgments,  appeals  shall  not  be  per- 
mitted, notwithstanding  that  the  Tribunal  should  have 
omitted  to  qualify  such  judgments  as  final;  and  even  if 
it  be,  in  error,  stated  that  the  judgment  is  rendered 
subject  to  appeal. 

Article  647.  The  Courts  of  Appeal  cannot,  in  any 
case,  under  penalty  of  nullity,  and  even  of  damages  to 
the  parties,  if  the  case  arise,  forbid  the  execution  of  judg- 
ments rendered  by  the  Tribunal  of  Commerce,  nor  even 
order  that  execution  thereof  be  delayed,  even  in  case 
such  judgments  are  attacked  upon  the  ground  of  juris- 
diction, but  the  Court  of  Appeal  can,  in  urgent  cases, 
grant  leave  to  bring  the  case  specially  before  the  Court 
upon  the  day  and  hour  to  be  fixed  for  the  hearing  of  the 
appeal. 

Article  648.  Appeals  from  judgments  of  Tribunals  of 
Commerce  shall  bo  adjudicated  upon  in  the  same  manner 
as  appeals  from  judgments  relating  to  affaires  somnmres. 

The  procedure  until  and  including  the  final  appeal 
judgment  shall  be  similar  to  that  prescribed  for  appeals 
in  civil  cases  contained  in  Book  III.  of  Part  I.  of  the 
Code  of  Civil  Procedure. 
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THE  LAW  OF  24th-29th  JULY,  1867  * 


ON  COMPANIES  AND  PARTNERSHIPS. 


TITLE  L 

OF  "  Sociitia  en  Commandite*^  divided  into  shares. 

Article  1.  ^' SocUtis  en  commandite**  cannot  divide 
their  capital  into  shares  or  coupons  of  shares  of  less  than 
one  hundred  francs,  when  the  capital  does  not  exceed 
two  hundred  thousand  francs,  and  of  less  than  five 
hundred  francs  when  the  capital  exceeds  the  above 
amount. 

They  are  not  definitely  formed  until  the  whole  of  the 
capital  has  been  subscribed,  and  at  least  one  quarter 
of  each  share  actually  paid  up.  The  aforesaid  sub- 
scription and  payments  shall  be  sworn  to  by  the  ma- 
nager before  a  notary.  To  the  deposition  shall  be 
annexed — ^the  list  of  subscribers,  a  statement  of  the 
amount  paid  up,  the  agreement  under  which  the  stock 
company  is  formed,  executed  in  duplicate,  if  the  same 
be  ''eoua  Being  privif'  and  a  certified  copy  thereof,  if 
it  be  a  notarial  deed,  executed  before  a  notary  other 
than  the  one  before  whom  the  deposition  is  made.  The 
deed  "«ot««mflr^m^,"  whatever  may  be  the  number  of 
parties  thereto,  must  be  executed  in  duplicate,  one  of 

*  See  page  66,  for  the  Commentary  on  this  Law. 
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which  shall  be  annexed,  as  explained  in  the  preceding 
paragraph,  to  the  deposition  setting  forth  the  subscription 
of  the  capital  and  the  payment  of  the  one  fourth,  and  the 
other  of  which  shall  be  deposited  at  the  office  of  the 
"  SociiUr 

Article  2.  The  shares  or  share  coupons  are  nego- 
tiable after  the  payment  of  one  fourth. 

Article  3.  A  stipulation  may  be  made,  but  it  must 
be  set  forth  in  the  agreement  under  which  the  company 
is  formed,  that  the  shares  or  share  coupons  may,  after 
one  half  has  been  paid  up  thereon,  be  converted,  by  a 
resolution  of  a  general  meeting,  into  shares  payable  to 
bearer.  Whether  the  shares  remain  payable  to  order 
after  such  resolution,  or  whether  they  become  converted 
into  shares  payable  to  bearer,  the  original  subscribers 
who  transferred  the  same,  and  the  transferees  to  whom 
such  transfers  were  made,  before  the  pa3nnent  of  the 
one  half,  remain  liable  for  the  whole  amount  payable  on 
the  shares  for  the  space  of  two  years  from  the  resolution 
of  the  general  meeting. 

Article  4.  When  a  member  contributes  to  the  con- 
cern an  apport  which  does  not  consist  of  cash,  or  which 
consists  of  a  personal  privilege^  the  fii'st  general  meeting 
shall  estimate  the  value  of  the  apport  and  the  personii 
privilege  contributed.  The  company  is  not  definitely 
constituted  until  after  the  approbation  of  the  apport,  by 
a  resolution  of  anothergeneral  meeting  convened  for  the 
purpose. 

The  second  general  meeting  cannot  approve  the  same 
until  a  report  has  been  printed  and  placed  at  the  disposal 
of  the  shareholders  five  days  at  least  before  the  said 
meeting.  The  resolutions  may  be  passed  by  a  majority 
of  the  shareholders  present.  This  majority  must  consist 
of  one-fourth  of  the  shareholders,  and  represent  one- 
fourth  of  the  capital  paid  up  in  cash.  Members  who 
have  brought  in  an  apport  or  personal  privilegeTtoJbe 
submitted  to   the  examination   of  the  meeting,  cannot 
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vote.  In  default  of  approbation  the  Articles  of  Asso- 
ciation become  of  no  effect  as  regards  all  parties.  Appro- 
bation as  above  forms  no  obstacle  to  the  subsequent 
institution  of  proceedings  in  case  of  fraud.  The  clauses 
of  the  present  article  relating  to  the  approval  of  the 
"  apport "  not  consisting  in  cash,  are  not  applicable  in  the 
case  of  a  company  to  which  the  said  ''apport"  is  made, 
when  such  company  is  exclusively  composed  of  parties 
who  were  already  joint-proprietors  thereof. 

Article  5.  A  committee  of  inspection  composed  of 
at  least  three  shareholders  shall  be  appointed  in  every 
soci^tS  en  commandite  par  actiotis.  This  committee  shall 
be  appointed  by  the  general  meeting  of  shareholders 
immediately  after  the  definite  formation  of  the  soci^tS 
and  before  the  commencement  of  its  business.  The 
committee  is  subject  to  re-election  at  the  periods  and 
upon  the  conditions  set  out  in  the  articles  of  association. 
In  any  case,  however,  the  first  committee  cannot  act 
for  more  than  one  year. 

Article  6.  The  first  committee  must,  immediately 
upon  its  appointment,  examine  if  all  the  provisions 
contained  in  the  preceding  articles  have  been  complied 
with. 

Article  7.  Every  eoci^tS  en  commandite  par  actions, 
constituted  contrary  to  the  provisions  of  Articles  1,  2,  3, 
4  and  5,  of  the  present  law  shall  be  void  and  of  no  effect 
as  regards  the  parties  interested  therein.  This  section 
cannot,  however,  be  set  up  as  a  defence  against  third 
parties. 

Article  8.  When  the  Articles  of  Association  are  an- 
nulled, pursuant  to  the  preceding  Article,  the  members 
of  the  first  Committee  of  Inspection  may  be  declared 
responsible,  together  with  the  manager,  for  all  damages 
resulting  therefrom  to  the  Company  or  to  third  parties. 
The  same  liability  attaches  to  the  members  whose 
"apports''  or  personal  privileges  shall  not  have  been 
approved  pursuant  to  Article  4. 

z  z 


Digitized  by 


Google 


706  LAW  OP  24th  JULY,  1867,  on  companies  (tbxt). 

Article  0.  The  members  of  the  Committee  of  In- 
spection incur  no  responsibility  in  relation  to  acts  of 
administration  or  the  results  thereof.  Each  member  of 
the  Committee  of  Inspection  is  liable  for  his  own  defieiult 
in  relation  to  the  carrying  out  of  his  duties  according  to 
the  general  rules  of  law. 

Article  10.  The  members  of  the  Committee  of  In- 
spection shall  verify  the  books,  cash  bills,  drafts,  and  other 
securities  of  the  socUti.  ^  They  shall  draw  up  every 
year  for  the  general  meeting  a  report,  in  which  they 
shall  point  out  any  irregularities  or  omissions  which 
they  may  have  foimd  in  the  inventories,  and  state, 
should  there  be  occasion,  what  difficulties  exist  as  to 
the  payment  of  the  dividends  proposed  by  the  girant 
The  shareholders  cannot  be  called  upon  to  reimburse 
dividends  which  they  may  have  received,  unless  such 
dividends  have  been  paid  without  drawing  up  an  in- 
ventory, or  without  reference  to  the  position  of  affairs  as 
shown  by  the  inventory.  Actions  for  return  of  divi- 
dends as  above  are  barred  after  the  lapse  of  five  years 
from  the  day  fixed  for  the  distribution  of  the  dividends. 

Limitations  which  have  commenced  to  run  at  the  time 
of  the  promulgation  of  the  present  law,  and  which,  ac- 
cording to  the  old  laws,  do  not  expire  within  five  years 
therefrom,  shall  come  within  the  present  law,  and  bar 
actions  within  the  time  prescribed  therein. 

Article  11.  The  Committee  of  Inspection  may  call 
a  general  meeting,  and  pursuant  to  resolution  passed 
thereat,  may  wind  up  the  Company. 

Article  12.  Fifteen  days  at  least  before  the  date  of 
the  general  meeting  every  shareholder  may,  either  by 
himself  or  his  agent,  inspect,  at  the  principal  office  of 
the  Company,  the  balance-sheet,  inventories,  and  report 
of  the  Committee  of  Inspection. 

Article  13.  The  issue  of  shares  or  share  coupons  of 
a  fioct^/e  constituted  contrary  to  the  provisions  of  Articles 
1, 2,  and  3  of  the  present  Law,  is  punishable  by  a  penalty 
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of  from  five  hundred  to  ten  thousand  francs.  The  same 
penalties  are  applicable  as  follows : — ^To  the  manager  who 
commences  operations  before  the  Committee  of  Inspec- 
tion enter  upon  their  functions ;  parties  who,  by  represent- 
ing themselves  as  holders  of  stock  which  does  not  belong 
to  them,  have  created  a  fictitious  majority  at  a  general 
meeting,  without  prejudice  to  any  action  for  damages 
to  which  they  may  be  liable  towards  the  socidt^  or 
third  parties ;  shai*eholders  who  have  sought  to  make  a 
fraudulent  use  of  their  shares.  In  the  cases  provided 
for  in  the  two  preceding  Articles,  the  penalty  of  im- 
prisonment of  from  fifteen  days  to  six  months  may  be  in- 
flicted. 

Article  14.  The  negotiation  of  shares  or  of  share 
coupons,  the  value  or  form  of  which  are  contrary  to  the 
provisions  of  Articles  1,  2,  and  3  of  the  present  law,  or 
in  respect  of  which  the  payment  of  one  fourth  has  not 
been  made  pursuant  to  Article  2  above  mentioned,  is 
punishable  by  a  penalty  of  from  five  hundred  to  ten 
thousand  francs.  Parties  who  have  participated  in  the 
negotiation,  or  issuing  of  the  said  shares,  are  punishable 
by  the  same  penalties. 

Article  15.  The  following  are  liable  to  the  penalties 
prescribed  by  Article  405  of  the  Penal  Code,  without 
prejudice  to  the  application  of  that  Article  to  all  acts 
constituting  the  misdemeanor  of  ''  eseroquerie'*  (swind- 
ling) : — 1st  Parties  who,  under  pretence  of  subscription 
or  payment  of  calls,  or  by  fraudulent  publication  of  sub- 
scriptions or  payments  which  have  not  been  made,  or 
by  other  firaudulent  acts,  have  obtained,  or  sought  to 
obtain  subscriptions  or  payments  upon  shares;  2nd. 
Those  who,  in  order  to  attract  subscriptions  or  pay- 
ments, have  fraudulently  and  falsely  published  the  names 
of  persons  as  being  or  about  to  become  connected  with 
the  concern  in  any  capacity  whatever.  3rd.  The  g^an^s 
who,  without  drawing  up  inventories,  or  by  means  of 
false  inventories,  have  paid  fictitious  dividends  to  the 
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shareholders.  The  members  of  the  Committee  of  In- 
spection are  not  civilly  responsible  for  offences  committed 
by  the  managers. 

Article  16.  Article  463  of  the  Penal  Code  *  is  ap- 
plicable to  the  cases  mentioned  in  the  three  preceding 
Articles. 

Article  17.  Shareholders  representing  one-twentieth 
at  least  of  the  capital  can,  in  the  common  interest,  depute 
at  their  expense  one  or  more  agents  to  institute  suits 
against,  or  defend  suits  by,  the  managers  or  Committee 
of  Inspection  and  to  represent  them  in  courts  of  justice 
and  otherwise,  without  prejudice  to  the  right  of  each 
shareholder  to  bring  actions  in  his  own  name. 

Article  18.  Companies  existing  before  the  Law  of 
17th  July,  1856,  and  which  have  not  complied  with 
Article  15  of  this  Law,  must  within  six  months  appoint  a 
Committee  of  Inspection  in  conformity  with  the  pre- 
ceding provisions.  In  default  of  the  appointment  of  the 
Committee  of  Inspection  within  the  period  above  men- 
tioned, every  shareholder  has  the  right  to  have  the 
company  dissolved. 

Article  19.  Sociitia  m  commandite  par  action8,foTmed 
previously  to  the  present  law,  which  can  by  their  sta- 
tutes be  transformed  into  Sociites  anonymes  authorised 
by  the  Government,  can  be  converted  into  SocUUs  ano- 
nt/mes  upon  the  conditions  specified  in  Chapter  II.  of  the 
present  Law,  by  complying  with  the  clauses  contained  in 
the  statutes  relating  to  the  transformation. 

Article  20.  The  Law  of  the  17th  July,  1856,  is 
hereby  repealed. 

*  The  Article  463  of  the  Penal  Code  provides  for  the  diminu- 
tion of  penalties  when  extenuating  circumstances  are  admitted  by 
the  Jury  or  by  the  Court. 
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TITLE  II. 

OF  Sociitis  Anonymes. 

Article  21.  SociiUs  anonymea  can  henceforward  be 
formed  without  the  authorisation  of  the  Government. 
They  can  be  constituted,  whatever  may  be  the  number 
of  members,  by  a  deed  sous  seing  privi,  executed  in 
duplicate. 

SociM^s  anonynws  are  subject  to  the  provisions  of 
Articles  29,  30,  32,  33,  34,  and  36  of  the  Code  of  Com- 
merce, and  to  the  enactments  contained  in  the  present 
chapter. 

Article  22.  SocUtis  anomjnies  shall  be  conducted  by 
one  or  more  managers  appointed  for  a  certain  time ;  they 
are  revocable,  whether  salaried  or  otherwise,  and  chosen 
from  amongst  the  members.  These  managers  may  elect 
a  director  from  amongst  them,  or  if  the  statutes  permit  it, 
appoint  a  person  unconnected  with  the  sociitiy  but  for 
whose  acts  they  remain  responsible. 

Article  23.  No  company  can  be  constituted  with 
a  number  of  members  less  than  seven. 

Article  24.  The  provisions  of  Articles  1,  2,  3  and  4, 
of  the  present  law  apply  to  SocUtis  anonymes.  The  de- 
position required  of  the  manager  by  Article  1  shall  be 
made  by  the  founders  (promoters)  of  the  soci^t^  anonyme, 
and  shall  be  submitted,  together  with  the  documents  in 
support  thereof,  to  the  first  general  meeting,  which  shall 
examine  into  its  correctness. 

Article  25.  A  general  meeting  shall  be,  in  all  cases, 
convened  by  the  promoters  subsequent  to  the  deposition 
provina  the  subscription  of  the  capital,  and  the  payment 
of  the  fourth  in  cash.  This  meeting  appoints  the  first 
directors ;  and  also,  for  the  first  year,  the  auditors  men- 
tioned in  Article  32,  infra.    The  directors  cannot  be 
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appointed  for  more  than  six  years ;  they  are  re-eligible, 
unless  it  be  provided  to  the  contrary.  They  can,  how- 
ever, be  appointed  by  the  Articles  of  Association,  with  a 
formal  stipulation  that  their  appointment  shall  not  be 
submitted  to  the  approval  of  the  general  meeting.  In 
the  latter  case  they  cannot  be  nominated  for  more  than 
three  years.  The  report  of  the  meeting  must  set  forth 
that  the  directors  and  auditoi's  present  at  the  meeting 
have  accepted  the  offices  tendered.  The  formation  of 
the  Company  dates  from  such  acceptance. 

Article  26.  The  directors  must  own  a  certain  nimi- 
ber  of  shares  provided  for  by  the  statutes  of  the  Corpora- 
tion. These  shares  shall  constitute  a  security  against  the 
acts  of  the  board  of  directors,  even  as  regards  acts  apper- 
taining personally  to  any  one  of  the  directors.  They 
shall  be  made  out  to  the  name  of  the  owner,  and  be  in- 
alienable, marked  with  a  stamp  denoting  their  inalien- 
ability, and  deposited  with  the  Company. 

Article  27.  A  general  meeting  shall  be  held,  at  least 
once  in  each  year,  at  the  time  fixed  in  the  Articles  of 
Association.  The  statutes  determine  the  number  of 
shares  that  must  be  held,  either  as  holder  or  as  agent,  for 
admission  to  the  meeting,  and  the  number  of  votes  be- 
longing to  each  shareholder,  in  proportion  to  the  number 
of  shares  held  by  him.  Nevertheless,  in  the  general 
meetings  convened  to  verify  the  "  apporfs"  to  appoint  the 
first  directors,  and  to  examine  the  depositions  of  the 
promoters  of  the  Society,  prescribed  in  the  second  para- 
graph of  Article  24,  every  shareholder,  whatever  may 
be  the  number  of  shares  he  possesses,  may  take  part  in 
the  meeting  with  the  number  of  votes  accorded  to  him 
by  the  statutes ;  but  he  may  not,  in  any  case,  use  more 
than  ten  votes. 

Article  28.  In  all  general  meetings  resolutions  are 
passed  by  the  majority  of  votes.  A  list  of  the  mem- 
bers present  is  drawn  up,  containing  their  names  and 
addresses  and  the  number  of  shares  held  by  each.    This 
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list,  certified  by  the  chairman  of  the  meeting,  must  be 
deposited  at  the  offices  of  the  aoci^i,  and  be  open  to  the 
inspection  of  all  persons  entitled  to  demand  the  same. 

Article  29.  General  meetings  having  to  deal  with 
matters  other  than  those  provided  for  in  the  two  follow- 
ing Articles,  must  be  composed  of  a  number  of  share- 
holders, representing  a  quarter  at  least  of  the  capital  of 
the  undertaking.  If  the  general  meeting  does  not  fulfil 
this  condition,  a  further  meeting  must  be  called,  with 
the  formalities  and  within  the  time  mentioned  in  the 
statutes,  and  this  latter  meeting  can  pass  valid  reso- 
lutions, whatever  may  be  the  proportion  of  capital  repre- 
sented by  the  shareholders  present. 

Article  30.  Meetings  for  the  purpose  of  approving 
contributions  other  than  cash,  of  appointing  the  first 
directors,  and  of  examining  the  deposition  made  by 
the  promoters  according  to  the  terms  of  paragraph 
2  of  Article  24,  must  be  composed  of  a  number  of 
shareholders  representing  one-half  at  least  of  the  capi- 
tal. The  capital,  of  which  the  half  must  be  represented 
for  the  approval  of  the  "  apport "  shall  be  composed  only 
of  apports  that  do  not  require  to  be  submitted  to  examin- 
ation. If  the  general  meeting  is  not  composed  of  a 
number  of  shareholders  representing  one-half  of  the 
capital,  it  can  only  pass  provisional  resolutions.  In  this 
case  a  further  meeting  must  be  called.  Two  notices 
shall  be  published  at  eight  days'  interval,  at  least  one 
month  in  advance,  in  one  of  the  journals  appointed  for 
the  insertion  of  legal  advertisements,  in  order  to  advise 
the  shareholders  of  the  provisional  resolutions  passed  at 
the  first  meeting,  and  these  resolutions  shall  become 
final  if  they  are  confirmed  by  the  new  meeting,  if  com- 
posed of  a  number  of  shareholders  representing  one-fifth 
at  least  of  the  capital  of  the  corporation. 

Article  31.  Meetings  which  have  to  decide  upon 
amendments  to  the  statutes,  or  upon  propositions  to 
carry  on  the  undertaking  beyond  the  period  fixed  for  its 
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existence,  or  to  dissolve  the  company  before  such  tenn, 
are  not  regularly  constituted  and  cannot  pass  valid  resolu- 
tions, unless  they  are  composed  of  a  number  of  share- 
holders representing  one-half  at  least  of  the  capital 

Article  32.  The  annual  general  meeting  shall  ap- 
point one  or  mor^  commissaires*  shareholders  or  other- 
wise, to  prepare  a  report  for  the  general  meeting  of 
the  following  year  upon  the  financial  condition  of  the 
corporation,  the  balance-sheet,  and  the  accounts  pre- 
sented by  the  directors.  A  resolution  approving  the 
balance-sheet  and  accounts  is  void,  unless  it  has  been 
preceded  by  the  report  of  the  cammissaires.  In  default  of 
appointment  of  the  commissaires  by  the  general  meeting, 
or  in  case  of  prevention  or  refiisal  of  one  or  more  of  the 
commissaires  appointed  to  act,  the  president  of  the  Tri- 
bunal of  Commerce  of  the  principal  office  of  the  soctiti 
shall  proceed  to  appoint  the  same  upon  the  petition  of 
any  party  interested,  the  directors  being  duly  convened. 

Article  33.  During  the  three  months  preceding  the 
period  fixed  by  the  statutes  for  the  holding  of  the  general 
meeting  the  commissaires  have  the  right,  whenever  they 
deem  it  expedient  in  the  interest  of  the  socMe,  to  examine 
the  books  and  investigate  its  operations.  They  can  at 
any  time,  in  case  of  urgency,  call  a  general  meeting. 

Article  34.  Every  Sociiti  anonyme  shall  draw  up, 
every  six  months,  a  summary  statement  of  its  assets  and 
liabilities.  This  statement  shall  be  placed  at  the  dis- 
posal of  the  commissaires.  An  inventory  must  also  be 
drawn  up  every  year,  pursuant  to  Article  9  of  the  Code 
of  Commerce,  containing  a  list  of  the  real  and  personal 
securities,  and  of  all  the  assets  and  liabilities  of  the 
society.  The  inventory,  the  balance-sheet,  and  the  ac- 
count of  profit  and  loss  shall  be  handed  to  the  cofnmis- 
saires  four  days  at  latest  before  the  general  meeting, 
and  the  same  shall  be  presented  to  the  meeting. 

Article  35.  During  fifteen  days  at  least  before  the 
*  Commiseains,  see  Glosgary. 
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holding  of  the  general  meeting,  every  shaareholder  can 
inspect,  at  the  principal  office,  the  inventory  and  the  list 
of  shareholders,  and  obtain  a  copy  of  the  balance-sheet 
containing  a  summary  of  the  inventory,  and  of  the  report 
of  the  commiisaires. 

Article  36.  One  twentieth,  at  least,  of  the  nett  profits 
must  be  set  aside  every  year  to  form  a  reserve  fund. 
The  above  deduction  shall  be  no  longer  compulsory  when 
the  reserve  fund  amounts  to  one-tenth  of  the  capital. 

Article  37.  In  case  of  the  loss  of  three-fourths  of 
the  capital,  the  directors  must  call  a  general  meeting 
of  all  the  shareholders,  to  decide  as  to  the  expediency  of 
winding  up  the  company.  The  resolution  of  the  meeting 
must,  in  every  case,  be  made  public.  In  case  the  di- 
rectors fail  to  call  a  general  meeting,  and  also  in  case  it 
is  not  possible  to  obtain  a  quorum,  any  party  interested 
can  apply  to  the  Court  to  dissolve  the  corporation. 

Article  38.  The  winding  up  may  be  ordered  upon 
the  petition  of  any  party  interested^  when  one  year  has 
elapsed  since  the  date  at  which  the  number  of  members 
became  reduced  to  less  than  seven. 

Article  39.    Article  17  applies  to  Sociitis  anonynies. 

Article  40.  The  directors  are  prohibited  from  re- 
ceiving any  interest,  directly  or  indirectly,  in  any  under- 
taking or  transaction  entered  into  by,  with,  or  on  account 
of  the  sociiti,  unless  with  the  sanction  of  the  general 
meeting.  A  special  account  must  be  rendered  to  the 
general  meeting  each  year  of  the  carrying  out  of  the 
undertakings  or  transactions  so  authorised  in  the  terms 
of  the  preceding  paragraph. 

Article  4L  Every  Societe  aiwiiynie  which  has  not 
complied  with  the  provisions  of  Articles  22,  23,  24,  and 
25  above  mentioned,  is  void  and  of  no  effect  as  regards 
the  members  thereof. 

Article  42.  When  the  Company  has  been  dissolved, 
or  the  acts  and  resolutions  thereof  have  been  pronounced 
void,  pursuant  to  the  preceding  Article,  the  promoters 
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whose  default  has  occasioned  the  same,  and  the  direc- 
tors in  office  at  the  time,  are  jointly  and  severally  liable 
to  third  parties,  without  prejudice  to  the  rights  of 
the  shareholders.  The  same  liability  attaches  to  these 
members  whose  "  apports "  or  privileges  have  not  been 
approved  pursuant  to  Article  24. 

Article  43.  The  extent  and  effects  of  the  liability 
of  the  commmaires  to  the  sociiti  are  determined  accord- 
ing to  the  general  rules  legally  applicable  to  agents. 

Article  44.  The  directors  are  liable,  individually, 
or  jointly  and  severally,  to  the  sociMi,  or  to  third 
parties,  according  to  the  general  rules  of  Law,  either 
for  infringements  of  the  provisions  of  the  present  Law, 
or  for  feults  committed  by  them  in  their  management, 
especially  for  distributing,  or  allowing  to  be  distributed, 
dividends  that  are  fictitious. 

Article  45.  The  provisions  of  Articles  13,  14,  15 
and  16  of  the  present  Law  apply  to  Sociitis  anon^mes, 
without  distinction  between  those  actually  existing  and 
those  constituted  pursuant  to  the  present  Law.  Directors 
who,  in  the  absence  of  an  inventory,  or  by  a  false  in- 
ventory, have  distributed  fictitious  dividends,  incur  the 
penalties  enacted  by  No.  3  of  Article  15  relating  to  mana- 
gers of  Soci^ies  en  commandite.  The  last  three  paragraphs 
of  Article  10  are  also  applicable  to  SociiUs  anonymes. 

Article  46.  SocUUs  anonymes  which  are  in  existence 
at  the  date  of  the  present  law,  shall,  for  their  entire 
duration,  be  subjected  to  the  provisions  which  now 
govern  them.  They  can  be  changed  into  SocUUb  ano- 
nymes within  the  terms  of  the  present  Law  by  obtaining 
the  authorisation  of  the  Government,  and  complying 
with  the  forms  prescribed  for  the  modification  of  their 
statutes. 

Article  47.  Limited  Liability  Companies  can  be  con- 
verted into  Sociites  anonymes  within  the  terms  of  the 
present  law,  by  conforming  to  the  rules  drawn  up  for 
the  modification  of  their  statutes.    Articles  31,  37^  and 
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40  of  the  Code  of  Commerce,  and  the  Law  of  23rd  May, 
1863,  upon  Limited  Liability  Companies  are  hereby 
repealed. 


TITLE  III. 

SPECLAL  PROVISIONS  RELATING  TO  SoCieUs  WITH  VARIABLE 
CAPITAL. 

Article  48.  A  stipulation  can  be  made  in  the  Statutes 
of  every  SociiU  that  the  capital  may  be  increased  by 
successive  payments  made  by  the  members,  or  by  the 
admission  of  new  shareholders,  or  be  diminished  by  the 
total  or  partial  withdrawal  of  the  "apporta"  contributed. 
Sociith  whose  statutes  contain  the  above  stipulation 
are  subject  to  the  following  clauses  irrespective  of  the 
general  rules  applicable  to  them  according  to  their  special 
constitution. 

Article  49.  The  capital  shall  not  be  fixed  by  the 
original  statutes  of  the  soMtd  at  more  than  the  sum  of 
two  himdred  thousand  francs.  It  may  be  increased  by  a 
resolution  of  a  general  meeting,  year  after  year ;  each 
increase  shall  not  exceed  two  hundred  thousand  francs. 

Article  50.  The  shares  or  share  coupons  shall  be 
nominative,  even  when  fully  paid  up ;  they  cannot  be  less 
than  fifty  francs  in  value.  They  are  not  negotiable  until 
after  the  definite  constitution  of  the  sodiU.  The  negotia- 
tion of  them  can  only  take  efiect  by  means  of  transfers 
inscribed  in  the  books  of  the  soci^U,  and  the  statutes  can 
give,  either  to  the  board  or  to  the  general  meeting,  the 
right  to  refuse  such  transfer. 

Article  5L  The  statutes  shall  fix  an  amount  beneath 
which  the  capital  must  not  be  reduced  by  the  with- 
drawal of  the  apporis  authorised  by  Article  48. 

The  above  amount  must  not  be  inferior  to  one-tenth 
of  the  capital.  The  soditd  shall  not  be  deemed  definitely 
constituted  until  one-tenth  be  paid  up. 
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Article  52.  Every  member  can  retire  from  the 
socidtS  whenever  he  thinks  fit,  unless  there  are  stipula- 
tions to  the  contrary,  and  unless  such  withdrawal  would 
be  in  violation  of  Paragraph  1  of  the  preceding  article. 
It  may  be  stipulated  that  the  general  meeting  shall  have 
the  right  to  decide  by  the  majority  fixed  for  the  modi- 
fication of  the  statutes,  that  one  or  more  of  the  share- 
holders cease  to  belong  to  the  sociiti,  A  member  ceasing 
to  belong  to  the  socHU,  either  by  his  own  will  or  by 
decision  of  the  general  meeting,  shall  remain  liable  during 
five  years  to  the  shareholders  and  to  third  parties  for  all 
obligations  entered  into  by  him,  and  existing  at  the  time 
of  his  withdrawal. 

Article  53.  The  soci^ti,  whatever  may  be  its  form, 
may  be  legally  represented  in  courts  of  law  by  the 
directors. 

Article  54.  The  socUU  shall  not  be  dissolved  by 
the  death,  withdrawal,  interdiction,  bankruptcy  or  insol- 
vency of  one  of  the  members ;  it  remains  undissolved  as 
regards  the  other  members. 


TITLE  IV. 

provisions  relating  to  the  publication  of  the 
articles  of  association. 

Article  55.  Within  a  month  from  the  constitution 
of  any  mercantile  company  or  partnership,  a  duplicate  of 
the  deed  constituting  the  same,  if  it  be  sous  seing  priv4, 
or  a  copy  if  the  document  be  a  notarial  deed,  must  be 
filed  in  the  offices  of  the  justice  of  the  peace,  or  of  the 
Tribunal  de  Commerce  of  the  place  in  which  the  company 
or  partnership  is  established.  The  following  papers 
shall  be  annexed  to  the  deed  of  constitution  of  sociitis  en 
commandite  par  actions,  and  sociitis  anonymcs :  1.  A  copy 
of  the  notarial  deed,  setting  forth  the  subscription  of  the 
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capital  and  the  payment  of  a  fourth ;  2.  A  certified  copy 
of  the  resolutions  passed  at  the  general  meeting  in  the 
cases  provided  for  by  Articles  4  and  24.  Apart  from 
the  above,  when  the  sociM  is  anont/me,  a  duly  certified 
list  of  the  names  of  the  subscribers,  including  their 
christian  and  surnames,  professions  and  addresses,  and  the 
number  of  shares  held  by  them  respectively,  must  also 
be  annexed  as  above. 

Article  56.  Within  the  same  period  of  one  month, 
an  exti-act  from  the  Articles  of  Association,  and  from  the 
documents  annexed  thereto,  must  be  advertised  in  one 
of  the  journals  appointed  for  the  publication  of  legal 
notices.  A  copy  of  the  journal,  certified  by  the  printer 
and  legalised  by  the  mayor  and  registered  within  three 
months  of  its  date,  shall  be  evidence  of  such  insertion. 
The  formalities  prescribed  by  the  preceding  and  present 
Articles  must  be  complied  with,  or  they  will  be  void  as 
regards  the  members,  but  such  default  cannot  affect  the 
rights  of  third  parties. 

Article  57.  The  extract  must  contain  the  names  of 
the  members  other  than  the  shareholders  or  commands 
tairea;  the  firm,  name,  or  title  of  the  soMtS,  and  the 
address  of  the  principal  office ;  the  names  and  offices  of 
the  members  entrusted  with  the  management,  direction, 
and  signature  on  behalf  of  the  soeUti,  the  amount  of 
capital  and  amount  of  securities  or  property  brought  in 
or  to  be  brought  in  by  the  shareholders  or  commanditaires  ; 
the  date  when  the  sociit^  is  to  commence  operations  and 
the  duration  of  the  undertaking,  and  the  date  when  the 
deposits  were  made  as  above  at  the  offices  of  the  justice 
of  the  peace  and  Tribunal  of  Commerce. 

Article  58.  The  extract  must  state  whether  the 
society  is  en  nam  coliectif,  or  en  cammandite  simpk,  or  en 
commandite  par  actions^  or  anoni/me,  or  d  capital  variable. 
If  the  sociit^  is  anonyme,  the  extract  must  show  the 
amount  of  the  capital  in  cash  or  otherwise,  and  the  pro- 
portion of  profits  to  be  set  aside  as  a  reserve  fund. 
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Lastly,  if  the  sociSU  is  d  capital  variabley  the  extract 
must  state  the  sum  beneath  which  the  capital  cannot  be 
reduced. 

Article  59.  If  the  sociSU  possesses  several  branches 
in  various  districts,  the  deposit  required  by  Article  55 
and  the  publication  prescribed  by  Article  56  must  be 
made  in  each  of  the  districts.  In  cities  divided  into 
several  districts  the  deposit  need  only  be  made  at  the 
greffe  of  the  justice  of  the  peace  of  the  district  in  which 
the  principal  office  is  situate. 

Article  60.  The  extract  of  the  deeds  and  docu- 
ments deposited  must  be  signed  by  the  notary  in  the 
case  of  notarial  or  "public  deeds/'  and  in  the  case  of 
deeds  "  sous  seing  priv4  "  by  the  members  "  en  nom  eol^ 
lectif"  by  the  managers  in  "  socHtis  en  commandite,'*  and 
by  the  directors  in  ^^sociitia  anonymes''* 

Article  61  The  foUowing  are  subject  to  the  forma- 
lities and  to  the  penalties  prescribed  by  Articles  55  and 
56 :  All  deeds  and  resolutions  made  with  the  object  of 
modifying  the  statutes,  continuing  the  80ci6U  beyond  the 
term  fixed  for  its  duration,  dissolving  the  same  before 
that  period  and  fixing  the  mode  of  liquidation,  all 
changes  and  retirements  of  members,  and  all  changes  in 
the  firm,  name  or  title.    The  resolutions  passed  in  the 

*  The  formalities  above  prescribed  must  be  fulfilled,  or  the 
proceedings  will  be  void,  but  it  must  be  remarked  that  the  share- 
holders or  members  cannot  plead  defect  in  formalities  against 
third  parties.  They  can  only  plead  the  same  as  between  them- 
selves ;  thus  in  case  the  sociiti  has  not  been  regularly  "  pub- 
lished/* any  member  can  proceed  against  his  co-partners  in  the 
Tribunal  of  Commerce  to  obtain  a  declaration  that  the  sodiU 
should  be  declared  dissolved  ab  initio^  and  demand  the  appointment 
of  a  liquidateur  judieiaire  to  realise  the  assets  and  discharge  the 
liabilities  of  the  undertaking. 

It  has  already  been  explained  what  parties  as  regards  saeiiUs 
par  actions,  are  responsible  for  such  dissolution  both  towards  other 
members  and  towards  third  parties.  In  SodiUs  en  nom  coUoct^ 
or  en  oommandite  simple  the  managers  (£ferants)  are  liable  for  tiie 
carrying  out  of  the  requisite  formalities. 


Digitized  by 


Google 


FUBLICATION   OF   THE   ARTICLES  OF  ASSOCIATION.    719 

cases  provided  for  by  Articles  19,  37,  46,  47  and  49 
above  appearing  are  also  subject  to  the  provisions  of 
Articles  65  and  56. 

Article  62.  Documents  relating  to  the  increase  or 
diminution  of  the  capital  in  the  terms  of  Article  48,  or 
to  the  retirement  of  members  other  than  managers  or 
directors,  taking  place  pursuant  to  Article  52,  are  not 
subject  to  the  formalities  of  deposit  and  publication. 

Article  63.  In  the  case  of  "sociitis  m  commandite 
par  actional'  or  "sociStSs  anonymes,"  any  person  has  the 
right  to  inspect  the  documents  deposited  with  the  justice 
of  peace  and  at  the  Tribunal  of  Commerce,  or  even  at  his 
own  expense  to  receive  copies  or  extracts  from  the  officer 
of  the  court,  or  from  the  notary.  All  persons  can  also 
insist  upon  having  delivered  to  them,  at  the  principal 
office,  a  certified  copy  of  the  statutes,  upon  payment  of  a 
sum  not  exceeding  one  franc.  The  documents  deposited 
must  be  posted  up  prominently  in  the  offices  of  the 
soei^t^. 

Article  64.  In  all  deeds,  invoices^  advertisements, 
publications  and  other  documents,  printed  or  in  uniting 
issued  by  soci^t^s  anonymes  or  by  sociitia  en  commandite 
par  actions^  the  title  must  be  always  preceded  or  followed 
immediately  by  the  following  words,  plainly  written  in 
full  characters, "  aocieti  anonyme"  or  " sociitS en  commandite 
par  actions"  and  by  a  statement  of  the  amount  of  the 
capital.  If  the  soci^t^has  availed  itself  of  the  provisions 
of  Article  48,  this  fact  must  be  mentioned  by  the  addi- 
tion of  the  words,  "  d  capital  variable.^'  Any  infringe- 
ment of  the  preceding  clauses  is  punished  with  a  penalty 
of  firom  fifty  to  one  thousand  francs. 

Article  65.  The  provisions  of  Articles  42,  43, 44, 45 
and  46  of  the  Code  of  Commerce  are  hereby  repealed. 
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TITLE  V. 
OF  Tontines  AND  of  insurance  companies. 

Article  66.  Associations  formed  under  the  Tontine 
system,  or  of  the  nature  of  mutual  or  premium  Life 
Assurance  Companies,  remain  subject  to  the  authorisa- 
tion and  the  inspection  of  Government. 

Other  species  of  insurance  companies  can  be  formed 
without  authorisation.  A  riglement  d'administratian 
publique  shall  determine  the  conditions  under  which 
they  can  be  constituted. 

Article  67.  Insurance  companies,  designated  in  Para- 
graph 2  of  the  preceding  Article,  which  are  in  actual 
existence,  can  place  themselves  under  the  regime  which 
will  be  established  by  the  riglement  <JC administration  pub- 
lique, without  the  authorisation  of  the  Government,  upon 
observing  the  forms  and  conditions  prescribed  for  the 
modification  of  their  statutes. 
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IMPERIAL  DECREE. 

REGLEMENT  B' ADMINISTRATION  PUBLI- 
QUE,  UPON  THE  INCORPORATION  OF  IN- 
SURANCE COMPANIES. 


Issued  the  22nd  January,  1868. 


TITLE  I. 

OF    PREMIUM   INSURANCE   COMPANIES   {Sociitis  Aflonf/mfS 

(F Assurance  d  primes). 

Article  1.  Premium  insurance  companies  shall  be 
subject  to  the  provisions  of  the  laws  relating  to  this  form 
of  society,  and  in  addition,  to  the  provisions  hereinafter 
stated. 

They  shall  not  avail  themselves  of  the  provisions  of 
Title  3  of  the  Law  of  the  24th  July,  1867,  peculiar  to 
SocUUs  d  capital  variable. 

Article  2.  The  company  shall  not  be  validly  incor- 
porated until  actual  payment  of  a  capital  to  cover  risks, 
which  shall  not  be  less  than  50,000  francs,  even  if  the 
nominal  capital  is  less  than  200,000  francs. 

Article  3.  Article  3  of  the  Law  of  the  24th  July,  1867, 
relative  to  the  conversion  of  registered  stock  into  stock 
payable  to  bearer,  is  only  applicable  to  premium  insurance 
companies  if  the  reserve  fund  is  equal  to  not  less  than  the 
part  of  the  nominal  capital  not  yet  paid  up,  and  if  it  has 
been  actually  paid  in. 

Article  4.    Eveiy  company  shall  annually  withdraw 
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from  the  nett  profits  at  least  20  per  cent,  thereon  to  form 
a  reserve  fund.  This  withdrawal  shall  not  be  compul- 
sory when  the  reserve  fund  amounts  to  one-fifth  of  the 
capital. 

Article  5.  The  capital  of  the  company,  with  the 
exception  of  the  sums  necessary  for  the  current  busi- 
ness, shall  be  invested  in  real  estate,  Government  securi- 
ties. Treasury  bonds,  or  other  securities  created  or 
guaranteed  by  the  State,  stock  of  the  Bank  of  France, 
bonds  of  departments  or  communes,  of  the  CrMii  Fonder 
of  France,  or  of  French  railway  companies  to  whom  the 
State  has  guaranteed  a  minimum  of  interest. 

Article  6.    Every  policy  shall  set  forth — 

1.  The  amount  of  the  nominal  capital ; 

2.  How  much  of  the  capital  has  been  already  paid  up 
or  called  in,  and  the  conditions  under  which  the  regis- 
tered stock  may  have  been  converted  into  stock  payable 
to  bearer,  if  such  has  been  the  case. 

3.  The  maximum  which  the  company  can,  under  its 
statutes,  insure  upon  a  single  risk,  without  reinsurance ; 

4.  And,  in  case  the  same  capital  shall  cover,  under  the 
statutes,  risks  of  a  difierent  nature,  the  amount  of  the 
capital  and  the  enumeration  of  all  the  risks. 

Article  7.  Every  party  insuring  may  at  all  times 
require,  either  personally  or  by  power  of  attorney,  either 
at  the  principal  place  of  business  of  the  insurance  com- 
pany, or  at  the  agencies  established  by  the  company,  a 
copy  of  the  last  inventory. 

Such  party  may  also  demand  delivery  of  a  certified 
copy  upon  the  payment  of  a  sum  which  may  not  exceed 
one  firanc. 
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TITLE  II. 

MUTUAL   INSURANCE  COMPANIES. 

SECTION  I. 
OF  THEIR  INCORPORATION  AND  OBJECT. 

Article  8.  Mutual  insurance  companies  may  be 
formed  either  by  acte  authentique,  or  by  acte  sous  semg 
privi,  executed  in  duplicate,  whatever  may  be  the 
number  of  parties  signing  the  same. 

Article  9.    The  proposed  statutes  shaU : — 

1.  Set  forth  the  object,  duration,  principal  office,  and 
name  of  the  company,  and  the  geographical  limits  of  its 
operations ; 

2.  Set  forth  the  table  of  classification  of  risks,  the 
tariff  applicable  to  each,  and  the  forms  under  which  the 
table  and  its  tariffs  may  be  modified ; 

3.  Establish  the  number  of  members  and  the  minimum 
of  guaranteed  contributions  beneath  which  the  company 
cannot  be  validly  formed^  as  well  as  the  proportion  of 
the  contribution  of  the  first  year,  which  shaU  be  paid  up 
before  the  valid  formation  of  the  company. 

Article  10.  The  whole  of  the  text  of  the  proposed 
statutes  shall  be  set  forth  upon  every  list  made  out  for 
the  purpose  of  obtaining  members. 

Article  11  When  the  above-mentioned  conditions 
shall  have  been  fulfilled,  the  parties  signing  the  original 
acte  or  their  attorneys  in  fiEtct  shall  acknowledge  it  before 
a  notary. 

To  this  acknowledgment  shall  be  annexed : — 

1.  A  list  setting  forth  the  names  of  the  members,  their 
Christian  names,  their  professions  and  domiciles,  and  the 
amount  of  insurance  taken  by  each ; 
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2.  One  of  the  duplicates  of  the  articles  of  association, 
if  they  are  «ot«  seing  prir^,  or  a  copy  if  they  have  been 
executed  before  a  notary  other  than  him  who  receives  the 
acknowledgment ; 

3.  A  statement  of  the  amounts  paid  up. 

Article  12.  The  first  general  meeting  which  is  con- 
vened by  the  parties  who  signed  the  original  agreement 
shall  verify  the  correctness  of  the  affidavit  mentioned  in 
the  preceding  article ;  it  shall  elect  the  members  of  the 
first  board  of  directors ;  and  the  auditors  for  the  first 
year,  pursuant  to  Article  21  of  this  Act 

The  members  of  the  board  of  directors  cannot  be 
appointed  for  more  than  six  years ;  they  are  re-eligible 
unless  a  stipulation  to  the  contrary  exist  The  statutes, 
or  articles  of  association  may,  however^  contain  a  formal 
stipulation  that  their  nomination  shall  not  be  submitted 
to  the  general  meeting ;  in  this  case  they  shall  not  be 
appointed  for  a  longer  period  than  three  years. 

The  report  of  the  meeting  shall  set  forth  the  accept- 
ance of  the  members  of  the  board  of  directors  or  council 
of  administration,  and  of  the  auditors  present  thereat 

The  company  is  not  validly  incorporated  until  after 
such  acceptation. 

Article  13.  The  account  of  expenses  of  the  pre- 
liminary proceedings  shall  be  examined  by  the  board  of 
directors,  and  submitted  to  the  general  meeting,  which 
shall  finally  settle  it  and  determine  the  mode  and  period 
of  repa3rment 


SECTION    IL 

MANAGEMENT. 

Article  14.  The  management  may  be  confided  to  a 
board  of  directors,  the  powers  of  which  shall  be  deter- 
mined by  the  statutes.  The  members  of  such  board  may 
choose  a  manager  from  amongst  them,  or,  if  the  statutes 
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permit  it,  appoint  a  person  as  manager  who  has  no  con- 
nection with  the  company,  and  the  board  remains 
responsible  to  the  company  with  respect  to  such  appoint- 
ment. 

The  management  may  also  be  confided  by  the  statutes 
to  a  director  named  by  the  general  meeting,  assisted  by 
a  council  of  directors.  The  statutes  shall  determine  in 
this  case,  the  respective  duties  of  the  manager  and  of  the 
council 

Article  15.  The  members  of  the  board  of  directors 
must  be  taken  from  amongst  the  members,  who  have 
taken  insurance  to  the  extent  required  by  the  articles  of 
association. 

Article  16.  A  general  meeting  shall  be  held  once  in 
every  year,  at  the  period  fixed  by  the  statutes.  The 
statutes  shall  determine  either  the  minimum  of  risks 
insured  necessary  in  order  to  secure  admission  to  the 
meeting,  or  the  number  of  those  who  have  insured  for 
the  largest  amount  which  must  be  represented  in  it. 
They  shall  also  fix  the  mode  according  to  which  members 
can  have  themselves  represented  at  such  meeting. 

Article  17.  In  all  general  meetings  a  register  shall 
be  kept,  which  shall  set  forth  the  names  and  addresses 
of  the  members  present.  This  sheet,  certified  by  the 
chairman  and  his  colleagues  sitting  with  him  at  the 
meeting,  and  deposited  at  the  registered  office,  must  be 
held  at  the  disposal  of  all  applicants. 

Article  18.  No  general  meeting  shall  have  capacity 
to  act,  unless  one  fourth  of  the  members  who  have  the 
right  to  be  present  are  present.  If  it  does  not  consist 
of  this  number,  a  new  meeting  shall  be  convened,  with 
the  formalities  and  within  the  time  prescribed  by  the 
statutes,  and  such  meeting  may  legally  transact  business, 
whatever  may  be  the  number  of  members  present  or 
represented. 

Article  19.  The  general  meeting  called  to  deliberate 
upon  the  election  of  the  members  of  the  first  board  of 
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directorB,  and  upon  the  truth  of  the  declaration  made, 
pursuant  to  Article  11,  by  the  parties  signing  the  original 
agreement,  must  be  composed  of  one-half  at  least  of  the 
members  entitled  to  be  present. 

If  the  general  meeting  shaJl  not  include  the  number 
above  mentioned,  it  can  adopt  only  a  provisional  de- 
cision; in  this  case,  a  new  general  meeting  shall  be 
called.  Two  notices,  published  at  an  interval  of  eight 
days,  at  least  one  month  in  advance,  in  one  of  the 
journals  chosen  for  the  purpose  of  legal  advertisements, 
shall  notify  to  the  members  the  provisional  resolutions 
adopted  by  the  first  meeting,  and  these  resolutions  shaJl 
become  conclusive  if  they  shall  be  approved  by  the  new 
meeting,  composed  of  one-fifth  at  least  of  the  members 
who  have  the  right  to  attend  it. 

Article  20.  The  meetings  which  have  to  consider 
amendments  to  the  statutes,  or  propositions  for  prolonging 
the  term  of  the  company  beyond  that  fixed  for  its  dura* 
tion,  or  for  its  dissolution  before  the  expiration  of  its 
term,  shall  not  be  valid  or  capable  of  acting,  imless  they 
shall  be  composed  of  at  least  one-half  of  the  members 
who  have  a  right  to  attend  them. 

A  notice  of  every  amendment  of  the  statutes  shall  be 
given  to  the  members  in  the  first  rie^pis^i  de  cotisation 
which  shall  be  delivered  to  them. 

Article  2L  The  annual  general  meeting  shall  ap- 
point a  committee  of  one  or  several  auditors,  whether 
members  or  not,  to  make  a  report  to  the  general  meeting 
of  the  following  year  upon  the  condition  of  the  society, 
upon  its  balance-sheet,  and  upon  the  accounts  presented 
by  the  directors. 

The  approval  of  the  balance-sheet  and  accounts  shall 
be  invalid  if  it  shall  not  have  been  preceded  by  the 
report  of  the  committee. 

In  case  no  committee  of  auditors  is  appointed  by  the 
general  meeting,  or  in  case  one  or  more  of  the  committee 
be  prevented  from  serving  thereon,  their  re-election  may 
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be  obtained  by  an  order  of  the  President  of  the  Court  of 
First  Instance  having  jurisdiction  for  the  principal  place 
of  business  of  the  company,  upon  the  application  of  any 
party  interested,  and  upon  notice  being  sent  to  the  Board 
of  Directors. 

Article  22.  During  the  three  months  which  precede 
the  time  fixed  by  the  statutes  for  the  general  meeting, 
the  committee  shaJl  have  the  right  whenever  they  may 
think  it  advisable  in  the  interests  of  the  company,  to 
examine  the  books  and  the  operations  of  the  said  com- 
pany. They  may  at  any  time,  in  case  of  need,  call  a 
general  meeting. 

Article  23.  Every  company  shall,  every  six  months, 
make  out  a  summary  statement  of  its  assets  and  liabili- 
ties. This  statement  shall  be  placed  at  the  disposal  of 
the  committee. 

Every  year  an  inventory  shall  be  drawn  up,  as  well  as 
a  detailed  account  of  receipts  and  expenses  of  the  pre- 
ceding year,  including  the  amount  paid  for  casualties. 

These  divers  documents  shall  be  held  at  the  disposal  of 
the  committee  within  forty  days  of  the  general  meeting. 
They  shall  be  presented  to  the  meeting. 

The  inventory  and  the  detailed  account  shall  also  be 
submitted  to  the  Minister  of  Agriculture,  Commerce, 
and  Public  Works. 

Article  24.  Fifteen  days  at  least  before  the  general 
meeting,  every  member  may  inspect,  either  personally 
or  by  power  of  attorney,  at  the  principal  place  of  busi- 
ness of  the  society,  the  inventory  and  the  list  of  members 
who  compose  the  general  meeting,  and  may  demand  a 
copy  of  tliese  papers. 
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SECTION  m. 

OF  THE  FORMATION  OF  THE  MUTUAL  CONTRACT. 

Article  25.  The  statutes  Bhall  determine  the  mode 
and  the  general  conditions  according  to  which  the  en- 
gagements between  the  company  and  its  members  are 
to  be  made  and  controlled.  Nevertheless,  the  members 
shall  have,  independently  of  any  provision  in  the 
statutes,  the  right  to  retire  every  five  years  upon  giving 
notice  to  the  company  six  months  in  advance  in  the 
form  indicated  hereafter.  This  right  shall  be  reciprocal 
as  regards  the  company. 

In  all  the  cases  in  which  a  member  has  the  right  to 
demand  the  cancellation  of  the  contract  so  far  as  he  is 
concerned,  he  can  do  so  either  by  a  declaration  at  the 
principal  oflBice  of  the  company  or  at  the  office  of  its  local 
agent,  a  receipt  for  which  shall  be  handed  to  him,  either 
by  an  acie  extra-judixnaire,  or  by  any  other  mode  pointed 
out  by  the  statutes. 

The  statutes  shall  especially  set  forth  the  manner  ac- 
cording to  which  the  valuation  of  the  goods  insured  shall 
be  made,  the  reciprocal  conditions  imder  which  the  policy 
may  be  extended  or  cancelled,  and  the  circumstances 
under  which  they  shall  be  forfeited. 

Article  26.  Any  modification  of  the  statutes  rela- 
tive to  the  nature  of  the  risks  assured,  and  to  the  extent 
of  their  geographical  limits^  gives  ipso  facto  to  each  mem- 
ber the  right  of  withdrawing  from  the  company. 

Such  right  must  be  exercised  by  him  within  a  period 
of  three  months  from  the  date  of  the  notification  which 
shall  have  been  made  to  him,  pursuant  to  Article  20. 

Article  27.  The  statutes  cannot  forbid  members 
reinsuring  and  insuring  in  other  companies.  They  can 
only  stipulate  that  the  company  be  immediately  informed 
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thereof,  and  shall  have  the  right  to  give  notice  that 
the  contract  be  cancelled  thereupon. 

Article  28.  The  policies  made  out  to  the  insured 
must  contain  the  special  conditions  of  the  engagement, 
its  duration,  as  well  as  the  conditions  imder  which  it 
may  be  broken  or  tacitly  prolonged,  if  such  exist  in  the 
statutes 

The  policy  must  further  state  that  a  copy  of  the  entire 
text  of  the  statutes  has  been  handed  to  the  party 
assured. 


SECTION  IV. 
OF  THE  UABILITIES  OF  THE  COMPANY. 

Article  29.  The  tariffs  annexed  to  the  statutes  fix, 
in  proportion  to  the  risks,  the  annual  maximum  to  which 
each  member  shall  be  liable  for  the  payment  of  losses. 

This  maximum  constitutes  the  guarantee  fund. 

The  statutes  may  provide  that  each  member  be  com- 
pelled to  pay  in  advance  a  portion  of  the  joint  contri- 
bution in  order  to  form  a  reserve  fund.  The  amount 
of  such  payment,  the  maximum  of  which  is  fixed  by  the 
statutes,  shall  be  determined  every  year  by  the  general 
meeting. 

Article  30.  If  the  statutes  provide  therefor,  the 
directions  included  in  the  table  of  classification  shall  not 
prevent  the  Board  of  Directors  from  having  discretion 
as  to  the  application  of  the  same  to  risks  proposed 
for  insurance,  or  even  as  to  the  admissibility  of  such 
risks. 

Article  31.  The  statutes  shall  also  fix  the  maximum 
of  the  annual  contribution  which  can  be  exacted  fit)m 
each  member  for  expenses  of  the  management  of  the 
company. 

The  amount  of  such  contribution  shall  be  fixed  every 
five  years  at  least  by  the  General  Meeting. 
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The  statutes  or  the  General  Meeting  may  provide  that  a 
fixed  or  proportional  sum  be  allowed  dforfaU  to  the  board 
of  directors.  Such  decision  shall  be  revised  every  five 
years  at  least.  The  resolution  that  authorises  or  approves 
the  same  shall  specify  in  a  precise  manner  what  are 
the  expenses  for  which  the  sum  allowed  is  to  provide. 

Article  32.  In  every  mutual  insurance  company  a 
reserve  fund  may  be  formed  with  the  object  of  giving  to 
the  company  the  means  of  supplying  any  insufficiency 
which  may  arise  as  regards  the  annual  contributions  for 
the  payment  of  losses.  The  amount  of  the  reserve  fund 
shall  be  fixed  every  five  years  by  the  General  Meeting, 
notwithstanding  any  stipulation  in  the  statutes  to  the 
contrary. 

The  statutes  shall  prescribe  the  manner  in  which  this 
fund  shaJl  be  raised,  and  how  it  shall  be  expended,  sub- 
ject to  the  application  of  the  following  provisions : 

In  no  case  shall  the  sum  to  be  taken  from  the  reserve 
fund  exceed  one-half  of  such  fund  for  any  single  ac- 
count. 

In  case  the  company  is  dissolved,  the  disposition  of  the 
remainder  of  the  reserve  fund  shall  be  determined  by  the 
General  Meeting,  upon  the  motion  of  the  members  of  the 
Board  of  Directors,  and  submitted  to  the  approbation  of 
the  Minister  of  Agriculture,  Commerce,  and  Public 
Works. 

Article  33.  The  fimds  of  the  company  must  be 
invested  in  Treasury  Bonds  or  other  securities  created 
or  guaranteed  by  the  State,  in  shares  of  the  Bank  of 
France,  in  Bonds  of  Departments  or  Communes,  of  the 
Credit  Foncier  of  France,  or  of  French  Railway  Com- 
panies which  have  a  minimum  of  interest  guaranteed  by 
the  State.  These  securities  shall  be  registered  in  the 
name  of  the  company. 
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SECTION  V. 
DECLARATION,  VALUATION,  AND  PAYMENT  OF  LOSSES. 

Article  34.  The  statutes  shall  determine  the 
manner  and  the  conditions  under  which  the  declara- 
tion shall  be  made  by  the  members  in  case  of  disaster, 
in  order  to  regulate  the  indemnities  which  may  become 
due  to  them. 

Article  35.  The  valuation  of  the  losses  shall  be 
made  by  an  agent  of  the  company  or  any  other  expert 
named  by  the  company,  and  the  member  or  an  expert 
chosen  by  the  members ;  in  case  of  conflict,  the  matter 
shall  be  referred  to  a  third  expert  named,  in  default  of 
agreement  between  the  parties,  by  the  President  of  the 
Tribunal  of  First  Instance  of  the  District^  or  if  the 
statutes  have  so  decided  it,  by  the  Justice  of  the  Peace 
of  the  Canton  where  the  loss  took  place. 

Article  36.  Within  three  months  after  the  expira« 
tion  of  each  year,  a  general  settlement  of  the  losses  of  the 
past  year  shall  be  made,  and  each  party  entitled  thereto 
shall  receive  if  it  takes  place  the  balance  of  the  indem- 
nity calculated  to  be  due  to  him. 

Article  37.  In  the  case  of  insufficiency  of  the 
guarantee  fund,  and  of  the  portion  of  the  reserve  fund 
determined  by  the  statutes,  the  indemnity  of  each  party 
entitled  thereto  shall  be  proportionately  diminished. 


SECTION  VI. 

PROVISIONS  RELATING  TO  THE  PUBLICATION  OF  THE 
ARTICLES  OF  ASSOCIATION. 

Article  38.  Within  a  month  after  the  incorporation 
of  any  mutual  insurance  company,  a  copy  of  the  acts 
notarie  and  of  the  schedules  annexed  thereto  shall  be 
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deposited  at  the  Greffe  of  the  Justice  of  the  Peace,  and 
at  the  Civil  Tribunal,  if  one  exists,  of  the  place  in 
which  the  company  is  established. 

To  this  copy  shall  be  annexed  a  certified  copy  of  the 
resolutions  passed  by  the  General  Meeting  in  the  cases 
provided  by  Article  12. 

Article  39.  Within  the  same  period  of  one  month, 
an  extract  from  the  certificate  of  incorporation  and  of  the 
documents  annexed  thereto  shall  be  published  in  one  of 
the  journals  designated  for  receiving  legal  advertise- 
ments. The  insertion  thereof  shall  be  proved  by  a  copy 
of  the  journal,  certified  by  the  printer  and  legalised  by 
the  Maire  and  enregistr^,  within  three  months  from  its 
date. 

Article  40.  The  extracts  shall  contain  the  name 
adopted  by  the  company,  its  principal  oflSce,  the  names  of 
the  persons  authorised  to  manage,  administer,  and  to 
sign  for  the  company,  the  number  of  members,  and  the 
minimum  contributions  guaranteed  below  which  the 
company  cannot  be  validly  incorporated;  the  period 
when  the  company  commenced,  that  when  it  must  termi- 
nate, and  the  date  of  the  deposit  made  at  the  Chreffes  of 
the  Justice  of  the  Peace  and  of  the  Court  of  First 
Instance.  It  shall  set  forth  also  whether  the  company  is 
or  is  not  to  set  aside  a  reserve  fund. 

The  extract  of  the  deeds  and  documents  deposited 
shall  be  signed,  those  that  are  notarial  deeds  by  the 
notary,  and  those  that  are  sou%  seing  priv^  by  the  members 
of  the  Board  of  Directors. 

Article  41.  The  following  shall  be  subject  to  the 
formalities  hereinbefore  prescribed,  viz. : — all  documents 
and  resolutions  having  for  object  the  amendment  of  the 
statutes,  the  continuation  of  the  company  beyond  the 
term  fixed  by  the  statutes,  its  dissolution  before  this 
term,  any  changes  in  its  denomination,  or  the  transfor- 
mation of  the  company  upon  the  conditions  indicated  in 
Article  67  of  the  Law  of  the  24th  July,  1867. 
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Article  42.  Any  person  has  a  right  to  inspect  the 
documents  deposited  at  the  Chreffea  of  the  Justice  of  the 
Peace  and  of  the  Tribunal  of  First  Instance,  or  even  to 
obtain  at  his  own  expense  a  copy  or  extract  from  the 
Greffier  or  from  the  notary  with  whom  the  deed  was 
deposited.  Any  person  may  also  insist  upon  having 
delivered  to  him,  at  the  registered  office  of  the  company, 
a  certified  copy  of  the  statutes,  upon  payment  of  a  sum 
which  shall  not  exceed  one  franc. 

Lastly,  the  document  deposited  must  be  posted  up 
conspicuously  in  the  offices  of  the  company. 
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LAW  REGULATING  NEGOTIATIONS  CONCERN- 
ING GOODS  DEPOSITED  IN  BONDED  WARE- 
HOUSES. 


Law  of  the  28th  May,  1858. 


Article  1.  Magasins  Giniraux  (bonded  warehouses) 
established  by  virtue  of  the  decree  of  the  2l8t  May, 
1848,  and  others  which  may  be  created  in  the  future,  are 
for  the  purpose  of  storing  raw  material,  goods,  and 
manufactures  which  merchants  and  traders  may  desire 
to  deposit  therein.  Such  warehouses  are  established  and 
supervised  by  the  Chambers  of  Commerce,  or  Govern- 
ment acting  upon  the  advice  of  the  Chambres  ConsuUatives 
des  Arts  et  Manufactures.  They  are  subject  to  the  super- 
intendence of  the  Government. 

Receipts  shall  be  delivered  to  depositors  and  shall 
contain  their  name,  profession  and  domicile,  the  nature 
of  the  goods  deposited,  and  details  necessary  to  establish 
the  identity  and  value  thereof. 

Article  2.  To  each  receipt  for  goods  shall  be  an- 
nexed, under  the  name  of  warrant,  a  pledge  contain- 
ing the  same  particulars  as  the  receipt. 

Article  3.  Receipts  and  warrants  shall  be,  together 
or  separately,  transferable  by  endorsement. 

Article  4.  Endorsement  of  a  warrant  without  en- 
dorsement of  the  corresponding  receipt,  shall  be  equi- 
valent to  a  pledge  of  the  goods  for  the  benefit  of  the 
endorsee.  Endorsement  of  the  receipt  conveys  to  the 
transferee  the  right  of  disposing  of  the  goods,  with  the 
liability  on  his  part,  when  the  warrant  is  not  also  trans- 
ferred with  the  receipt,  to  pay  any  claims  that  may  be 
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secured  by  the  warrant,  or  to  allow  the  amount  thereof 
to  be  paid  out  of  the  proceeds  realised  by  the  sale  of  the 
goods  warehoused. 

Article  5.  Endorsement  of  the  receipt  and  of  the 
warrant,  whether  made  together  or  separately,  must  be 
dated.  The  endorsement  of  the  warrant  separately  from 
the  receipt,  must  also  specify  the  amount  of  capital  and 
interest  secured,  the  date  of  its  maturity,  and  the  name, 
profession,  and  domicile  of  the  creditor. 

The  first  endorsee  of  the  warrant  must  immediately 
have  the  endorsement  recorded  upon  the  registers  of  the 
warehouse,  with  the  particulars  accompanying  the  same. 
A  note  of  such  registration  must  be  made  upon  the 
warrant. 

Article  6.  The  endorsee  of  the  receipt,  though  not 
the  endorsee  of  the  warrant,  may  pay  the  claim  seciLred 
by  the  warrant  even  before  its  maturity.  If  the  en- 
dorsee of  the  warrant  is  not  known,  or  if,  being  known, 
he  does  not  agree  with  the  debtor  as  to  the  conditions 
upon  which  the  discount  shall  be  made,  the  amount  due, 
together  with  interest  until  maturity,  may  be  deposited 
with  the  managers  of  the  warehouse,  who  will  be  re- 
sponsible for  the  same.  Such  payment  discharges  the 
goods. 

Article  7.  In  default  of  payment  at  maturity,  the 
endorsee  of  the  warrant,  though  not  the  endorsee  of  the 
receipt,  may,  eight  days  after  protest,  and  without  any 
judicial  procedure,  sell  at  public  auction  the  lot  of  the 
goods  in  question,  according  to  the  forms  and  by  the 
public  officials  indicated  by  the  Law  of  the  28th  May, 
1858. 

In  case  the  first  subscriber  of  the  warrant  had  re- 
imbursed it,  he  can  proceed  to  the  sale  of  the  goods,  as 
described  in  the  previous  paragraph,  against  the  bearer 
of  the  receipt  eight  days  after  maturity,  and  without 
notice. 

Article  8.    The  holder  of  the  warrant  is  paid  his 
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claim  out  of  the  price,  directly  and  without  legal  for- 
mality, by  privilege  and  preference  to  other  creditors, 
without  any  other  deduction  than — 

1.  Indirect  contributions,  octroi  duties,  and  douane 
payable  upon  the  goods ; 

2.  Expenses  of  sale,  warehousing,  and  other  acts  for 
the  preservation  of  the  merchandise. 

If  the  bearer  of  the  receipt  does  not  present  himself 
at  the  sale  of  the  goods,  the  amount  exceeding  that 
which  is  due  to  the  bearer  of  the  warrant  is  paid  to 
the  manager  of  the  Magasin-GSti^al,  as  mentioned  in 
Article  6. 

Article  9.  The  bearer  of  the  warrant  has  no  recourse 
against  the  borrower  or  the  endorsers  until  he  has  exercised 
his  rights  upon  the  goods,  and  in  case  of  insuflBciency.  The 
periods  fixed  by  Article  165  and  following,  of  the  Code  of 
Commerce  for  the  exercise  of  recourse  against  endorsers, 
are  reckoned  only  from  the  day  when  the  sale  of  the 
goods  took  place.  The  bearer  of  the  warrant  loses  in 
that  case  his  recourse  against  the  endorsers  if  he  has 
not  proceeded  to  the  sale  within  one  month  from  the 
date  of  the  protest. 

AnTiCLE  10.  Bearers  of  receipts  and  of  warrants  have, 
upon  the  indemnity  of  insurance  due  in  case  of  loss,  the 
same  rights  and  privileges  as  related  to  the  merchandise 
insured. 

Abticle  11.  Public  establishments  of  credit  can  re- 
ceive warrants  as  negotiable  paper  though  lacking  of 
one  of  the  signatures  exacted  by  their  statutes. 

Article  12.  A  party  who  has  lost  a  receipt  or  a 
warrant  may  demand  and  obtain,  by  a  judge's  order,  by 
proving  his  right  thereto  and  by  giving  security,  a  dupli- 
cate thereof  in  the  case  of  a  receipt,  and  payment  of  the 
secured  claim  in  the  case  of  a  warrant. 

Article  13.  The  receipts  shall  be  stamped,  and  be 
liable  to  a  fixed  registration  fee  of  one  franc. 

The  provisions  of  Title  1  of  the  Law  of  the  15th  June, 
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1850,  and  those  of  Article  49,  §  2,  No.  6,  of  the  Law 
of  the  22nd  Frimatre,  year  7,  are  applicable  to  warrants 
endorsed  separately  from  receipts.  The  endorsements  of 
a  warrant  separate  from  a  receipt,  unstamped  or  not  via^ 
pour  timbre,  pursuant  to  law,  cannot  be  tittnscribed  or 
mentioned  upon  the  registers  of  the  warehouse,  under 
penalty  against  the  proprietor  of  the  warehouse  of  a 
fine  equal  to  the  amount  of  duty  to  which  the  warrant 
is  subject. 

The  parties  charged  with  the  custody  of  the  registers 
of  the  Magasim-GSn^aux  are  compelled  to  communicate 
them  to  the  representatives  of  the  enregktrement  in  the 
manner  prescribed  by  Article  54  of  the  Law  of  the  22nd 
Frimaire^  year  7,  and  subject  to  the  penalties  provided. 

Article  14.  A  rdglement  d' Administration  Publique 
shall  prescribe  the  measures  necessary  to  the  execution 
of  the  present  law. 

Article  15.  The  Decree  of  the  2lst  March,  1848, 
and  of  the  26th  March  of  the  same  year,  are  hereby 
repealed.  The  Decree  of  the  23rd  and  26th  August, 
1848,  so  £gu:  as  it  is  contrary  to  the  present  law,  is  also 
repealed. 
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LAWS  AND  DECREES  RELATING  TO  STAMPS, 

CHEQUES,  AND   FOREIGN  BILLS  OF 

EXCHANGE. 

BILLS  OF   EXCHANGE. 


Issued  the  6th  June,  1850. 


Article  1.  There  shall  he  em  ad  valorem  stamp  duty 
upon  bills  of  exchange,  promissory  notes,  and  other  com- 
mercial securities,  as  follows  : — 

5  centimes  for  bilb  of  100  francs  and  under. 
10        „  „  above  100  francs  up  to  200  francs. 

15        „  „  „      200      „  „    300      „ 

20        „  „  „      300      „  „    400      „ 

25        „  „  „      400      „  „     500      „ 

50        „  „  „      600      „  „  1000      „ 

1  franc  „  „    1000      „  „  2000      „ 

1  „    50  centimes        „    2000      „  „  3000      „ 

2  francs  „    3000      „  „  4000      „ 
and  so  on,  following  the  same  progression,  and  without 
fractions. 

Article  2.  Any  party  who  receives  from  the  drawer 
a  bill  of  exchange  not  stamped  in  conformity  with  Article 
1,  must  cause  it  to  be  assessed  by  the  stamp  office  within 
fifteen  days  from  its  date,  or  before  maturity,  if  the  bill 
be  payable  within  fifteen  days,  and  in  every  case  before 
negotiating  the  bill.  The  insa  pour  timbre  is  subject  to  a 
tax  of  fifteen  centimes  per  hundred  francs  or  fraction  of 
one  hundred  francs  in  addition  to  the  amoimt  of  the 
bill,  notwithstanding  any  Stipulation  of  the  parties  to 
avoid  the  same. 

Article  3.    Bills  coming  from  abroad,  or  &om  islands 


Digitized  by 


Google 


STAMP   DUTY   UPON    BILLS  OF   EXCHANGE,    ETC.        739 

or  colonies  in  which  the  stamping  of  bills  does  not  exist, 
and  payable  in  France,  must,  before  being  negotiated, 
accepted,  or  paid,  be  stamped,  or  subjected  to  visa  pour 
timbre,  and  the  amount  paid  in  the  proportions  fixed 
by  Article  1. 

Article  4.  In  case  the  preceding  articles  are 
violated,  the  drawer,  acceptor,  binSficiaire,  and  first  in- 
dorser  of  the  unstamped  or  non-visS  bill  shall  be  each  liable 
to  a  penalty  of  six  per  cent  With  regard  to  bills  com- 
prised in  Article  3,  besides  the  application,  if  there  be 
cause,  of  the  preceding  paragraph,  the  first  of  the  in- 
dorsers  residing  in  France,  and  in  default  of  indorsement 
in  France,  the  holder,  will  be  liable  to  the  penalty  of  six 
per  cent.  Should  the  violation,  however,  consist  in 
the  employment  of  a  lesser  stamp  than  requisite,  the 
penalty  shall  be  calculated  only  upon  the  deficit  of 
which  the  stamp  duty  may  not  have  been  paid. 

Article  5.  The  holder  of  an  unstamped  bill  of  ex- 
change, or  of  a  bill  non-visi  pour  timbre  pursuant  to  Articles 
1,  2,  and  3,  may  only  bring  an  action,  in  case  of  non- 
acceptance,  against  the  drawer ;  in  the  case  of  acceptance 
he  may  only  proceed  against  the  acceptor  and  against  the 
drawer,  if  the  latter  cannot  prove  that  provision  existed 
at  maturity.  The  holder  of  any  other  bill  subject  to 
stamp,  and  not  stamped  or  non-vis^ pour  timbre  in  pur- 
suance of  the  above  articles,  has  a  right  to  proceed 
against  the  souscripteur  only. 

Article  6.  Parties  violating  the  above  provisions  are 
jointly  and  severally  liable  for  the  payment  of  the  stamp 
duties  and  penalties  pronounced  in  Article  4.  The  holder 
must  advance  the  amount  of  the  duties  and  penalties, 
reserving  his  rights  to  contribution  against  the  other 
parties,  which  rights  are  enforceable  in  the  court  that 
has  jurisdiction  over  actions  brought  for  the  recovery  of 
the  original  note. 

Article  7.  All  persons,  companies,  and  public 
establishments  are  forbidden  to  receive  payment,  on  their 
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own  account,  or  on  account  of  third  parties,  even  without 
receipt  therefor,  of  unstamped  bills  of  exchange,  or  of 
bills  non-viai  pour  timbre,  under  penalty' of  a  fine  of  six 
per  cent,  upon  the  amount  so  received. 

Article  8.  Any  memorandum  or  agreement  in  re- 
ference to  the  return  of  a  bill  without  expenses,  whether 
appearing  upon  the  face  of  the  bill  or  a  separate  docu- 
ment, is  null  and  void  if  the  same  relate  to  bills  unstamped 
or  nan-visd  pour  timbre. 

Article  9.  The  provisions  of  the  present  law  are 
applicable  to  bills  of  exchange,  promissory  notes,  and 
other  securities  made  in  France  and  payable  in  foreign 
parts. 

Article  10.  The  exemption  from  stamp  duty 
accorded  by  Article  6  of  the  1st  May,  1822,  to  duplicates 
of  bills  of  exchange,  is  maintained.  Nevertheless,  if  the 
original  stamped  or  vis^pour  timbre  is  not  joined  to  the 
bill  put  into  circulation,  and  destined  to  receive  the  in- 
dorsements, the  stamp  or  vi^a  should  be  affixed  upon 
the  latter,  under  the  penalties  hereinbefore  mentioned 

Article  11.  The  provisions  contained  in  the  preced- 
ing articles  are  only  applicable  to  bills  drawn  subsequent 
to  the  1st  October,  1850. 


adhesive  stamps — ^formalities  REQinsiTE  in  employ- 
ment AND  CANCELLATION  THEREOF. 


Law  of  11th  June,  1859. 


Article  19.  The  stamp  duties  applicable,  pursuant 
to  Article  3  of  the  Law  of  June  5th,  1850,  to  bills  of 
exchange  coming  from  abroad,  or  from  the  islands  or 
colonies  in  which  stamp  duties  were  not  then  established, 
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can  be  paid  by  affixing  such  adhesive  stamps  upon  the 
same  as  are  sold  or  authorised  to  be  sold  by  the  ad- 
ministration of  enregistrement.  The  form  and  conditions 
of  employment  of  such  adhesive  stamps  shall  be  fixed 
by  rules  issued  by  the  Qovemment. 


Decree  of  19th  February,  1874. 


Article  1. 

AUTICLE  2. 

Article  3.  Adhesive  stamps  must  be  affixed  before 
being  used,  and  in  the  following  manner : — 1.  As  to  bills 
drawn  in  France,  upon  the  right  hand  of  the  instru- 
ment by  the  side  of  the  signature  of  the  drawer.  2. 
As  to  bills  coming  from  abroad,  or  the  colonies,  upon  the 
right  hand  of  the  instrument,  by  the  side  of  the  accept- 
ance or  "aval;"  in  default  of  acceptance  or  "aval,''  upon 
the  back  of  the  instrument  before  indorsement  or  receipt 
if  the  bill  has  not  been  negotiated,  and  if  the  bill  has 
been  negotiated,  immediately  following  the  last  indorae- 
ment,  written  abroad  or  in  the  colonies. 

Article  4.  Every  adhesive  stamp  milst  be  oblite- 
rated at  the  moment  when  it  is  affixed  to  the  instru- 
menty  as  follows: — By  the  drawer  for  bills  drawn  in 
France.  By  the  party  signing  as  acceptor,  "  aval,*' 
indorser,  or  receiver  in  the  case  of  bills  arriving  ifrom 
abroad  or  the  colonies. 

The  obliteration  consists  in  the  inscription  in  ordinary 
black  ink  of  the  following  particulars  upon  the  spaces 
reserved  upon  the  adhesive  stamp  for  the  purpose,  viz. : — 
1.  The  name  of  the  place  in  which  the  stamp  is  can- 
celled. 2.  The  day,  month,  and  year  of  cancellation. 
3.  The  signature,  according  to  the  cases  provided  in  the 


Digitized  by 


Google 


742  LAW   RELATING  TO   STAMPS,   ETa    (tEXT). 

preceding  article,  of  the  drawer,  the  acceptor  or  "  aval " 
the  indorser,  or  party  receiving  payment.  In  case  of  pro- 
test in  default  of  acceptance  of  a  bill  coming  from  abroad 
or  the  colonies,  the  stamp  is  affixed  by  the  holder  and 
obliterated  by  the  receiver  charged  with  the  registration 
of  the  protest,  who  cancels  the  same  with  his  official 
stamp  and  the  addition  of  his  signature. 

Article  6.  Firms,  companies,  bankers  and  traders 
can  make  use,  for  the  cancellation  of  the  above  stamps, 
of  an  engraved  seal  or  contrivance  with  prepared  ink, 
which  may  be  impressed  upon  the  stamp,  and  must  state 
the  name  of  the  firm,  the  place  in  which  the  stamp  was 
cancelled,  and  the  date  of  cancellation.  The  impress  of 
such  contrivance  as  above  must  be  approved  before  use 
at  the  registration  office  of  the  district  in  which  the  firm 


Cheques.* 
Law  of  14th  June,  1865. 


Article  1.  A  cheque  is  a  writing,  by  which,  under 
the  form  of  an  order  for  payment,  a  drawer  eflects  the 
withdrawal,  for  his  own  benefit,  or  for  the  benefit  of  a 
third  party^  of  the  whole  or  a  part  of  the  disposable 
funds  to  his  credit  with  the  drawee.  It  must  be  signed 
by  the  drawer,  and  bear  the  date  of  the  day  upon  which 
it  was  drawn.  It  may  only  be  drawn  at  sight.  It 
may  be  made  payable  to  bearer,  or  to  the  party  named 
thereon.  It  may  be  made  payable  to  order,  and  is  trans- 
ferable, even  by  an  indorsement  in  blank. 

*  See  Commentary  on  this  Law,  pages  242  and  243. 
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Article  2.  A  cheque  may  be  drawn  only  upon  a 
party  with  whom  a  deposit  has  previously  been  made ;  it 
shall  be  payable  upon  presentation. 

Abticle  3.  A  cheque  can  be  drawn  from  one  place 
upon  another,  or  upon  the  same  place. 

Article  4.  The  issuing  of  a  cheque,  even  when 
drawn  from  one  place  upon  another,  does  not  of  itself  con- 
stitute an  acte  de  commerce.  Nevertheless,  the  provisions 
of  the  Code  of  Commerce  respecting  the  joint  and  several 
liability  of  the  drawer  and  indorsers,  the  protest,  and 
the  right  of  action  for  liability  upon  bills  of  exchange, 
apply  equally  to  cheques. 

Article  5.  The  holder  of  a  cheque  must  demand 
payment  thereof  within  five  days  from  the  date  of 
the  instrument,  including  the  day  upon  which  it  was 
made,  if  the  cheque  be  drawn  in  the  place  in  which 
it  is  payable ;  and  within  eight  days,  inclusive  of  the 
date  thereof,  if  drawn  from  another  place.  The  holder 
of  a  cheque,  who  fails  to  claim  payment  within  the 
above  periods,  loses  his  recourse  against  the  indorsers ; 
he  also  loses  his  recourse  against  the  drawer,  if  the  fund 
against  which  the  cheque  is  drawn  is  consumed  through 
the  act  of  the  drawee  after  the  above  periods  have 
elapsed. 

Article  6.  (This  Article  was  repealed,  and  replaced 
by  Article  6  of  the  Law  of  the  19th  February,  1874.) 

Article  7*  Cheques  are  exempted  from  aU  stamp 
duty  during  ten  years  from  the  promulgation  of  the  pre- 
sent law.  (This  Article  was  repealed  by  the  Article  18 
of  the  Law  of  23rd  August,  1871.) 
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Law  of  19th  February,  1874. 


Article  5.  The  following  clauses  are  added  to  Article 
1  of  the  Law  of  14th  June,  1865  :— 

The  cheque  must  indicate  the  place  where  it  is  issued. 
The  date  of  the  day  upon  which  it  is  drawn  must  be 
written  in  full,  and  by  the  hand  of  the  person  who  filled 
up  the  cheque.  A  cheque,  even  to  bearer,  must  be 
receipted  by  the  person  receiving  payment  thereof;  the 
receipt  must  be  dated.  All  stipulations  between  the 
drawer,  the  payee,  or  the  drawee,  with  the  object  of 
rendering  a  cheque  payable  otherwise  than  at  sight  and 
upon  a  first  demand,  are  null  and  void. 

Article  6.  Article  6  of  the  Law  of  14th  June,  1865, 
is  hereby  repealed,  and  replaced  by  the  following  pro- 
visions : — 

A  drawer  who  issues  a  cheque  without  date,  or  not 
dated  in  full,  in  the  case  of  a  cheque  drawn  from  one 
place  upon  another,  and  a  person  who  affixes  a  false  date 
or  a  fidse  statement  of  the  place  in  which  the  cheque 
was  drawn,  is  liable  to  a  penalty  of  six  per  cent,  of  the 
amount  of  the  cheque.  This  penalty  shall  not  be  less 
than  one  hundred  francs.  The  same  penalty  may  be 
exacted,  personally  and  without  recourse,  from  the  first 
endorser  or  the  holder  of  a  cheque  without  date,  or  not 
dated  in  full,  in  case  it  be  drawn  from  one  place  upon 
another,  or  if  it  bears  a  date  posterior  to  the  period  at 
which  it  is  indorsed  or  presented. 

The  same  penalty  may  also  be  exacted  fix)m  any 
person  who  pays,  or  receives  as  a  set-off",  a  cheque  with- 
out date,  or  irregularly  dated,  or  presented  for  payment 
before  the  date  of  issue.  A  person  who  issues  a  cheque 
without  having  previously  provided  therefor,  is  liable  to 
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the  same  penalty,  without  prejudice  to  criminal  proceed- 
ings should  cause  be  shown. 

Article  7.  A  person  who  pays  a  cheque  without 
exacting  a  receipt,  is  personally  liable  to  a  penalty  of 
fifty  francs  and  without  any  recourse. 

Article  8.  Cheques  drawn  from  one  place  upon 
another  shall  be  subject  to  a  fixed  stamp  duty  of  twenty 
centimes.  Cheques  dmwn  and  payable  in  the  same  place 
shall  remain  subject  to  a  stamp  tax  of  ten  centimes. 

The  penal  clauses  of  Articles  4,  5,  6,  7,  and  8  of  the 
Law  of  5th  June>  1850,  are  applicable  to  cheques  drawn 
from  one  place  upon  another,  which  are  not  stamped  in 
pursuance  of  this  present  article.  The  additional  stamp 
duty  can  be  paid  by  means  of  an  adhesive  stamp  of  ten 
centimes. 

Article  9. — All  the  legislative  enactments  relating 
to  cheques  drawn  in  France  are  applicable  to  cheques 
drawn  abroad  and  payable  in  France.  Cheques  shall  be 
stamped  with  adhesive  stamps  before  any  indorsements 
are  made  in  France.  If  a  cheque  drawn  abroad  (out  of 
France)  has  not  been  stamped  in  conformity  with  the 
above  provisions,  the  payee,  the  first  indorser,  the  holder, 
or  the  drawee  are  bound,  under  a  penalty  of  six  per  cent., 
to  have  it  stamped  with  the  stamp  required  by  the  pre- 
ceding Article,  before  any  use  or  negotiation  thereof  is 
made  in  France.  In  case  a  cheque,  drawn  out  of  France, 
does  not  comply  with  the  provisions  of  Article  1  of  the 
Law  of  14th  June,  1865,  and  of  Article  5  of  the  present 
Law,  it  is  subject  to  the  same  stamp  duties  as  bills  of 
exchange  and  negotiable  instruments.  In  the  latter  case 
the  payee,  the  first  indorser,  the  holder  or  the  drawee,  are 
bound  to  have  the  cheque  stamped  before  being  uped  in 
France,  under  a  penalty  of  six  per  cent.  All  the  parties 
are  jointly  and  severally  liable  for  the  payment  of  the 
above  taxes,  duties,  and  penalties. 
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LAW  RELATINO  TO  TAXES  UPON  SECURITIES  PAYABLE  TO 
BEARER ;  TO  THE  RATE  OF  COMMUTATION  FOR  STAMPS, 
AND  FOR  SECURITIES  AND  BONDS  OF  THE  Credit  Fon- 
der; TO  DUTIES  UPON  BONDS  ISSUED  BY  CITIES,  PRO- 
VINCES, AND  CORPORATIONS.* 


Law  of  the  30th  March,  1872. 


AnTiCLE  L  From  the  1st  April,  1872,  the  tax  of 
15  centimes  upoD  the  negotiation  of  securities  payable  to 
bearer  of  every  kind,  established  by  the  Law  of  the 
23rd  June,  1857,  is  fixed  at  25  centimes  yearly.  This 
tax,  as  well  as  that  of  50  centimes  upon  the  negotiation 
of  securities  payable  to  order  established  by  Article  11 
of  the  Law  of  16th  September,  1871,  shall  be  estimated 
in  the  future  upon  their  nominal  value,  allowance  being 
made  for  payments  still  due  upon  such  securities  as  have 
not  been  altogether  paid  up. 

The  tarif  d[abonnement  for  stamps  upon  hypothecated 
securities  and  bonds  of  the  Cridit  Frnwier  established  by 
Article  29  of  the  Law  of  the  8th  July,  1852,  is  hereby 
raised  to  5  centimes  per  1,000  francs. 

Town  bonds,  and  bonds  of  provinces  and  foreign 
corporations,  of  whatever  kind,  and  of  every  other 
foreign  and  public  establishment,  shall  be  subject  to 
a  tax  similar  to  that  which  has  been  established  by  the 
present  Law,  and  by  that  of  the  6th  June,  1850  on 
stamps. 

They  shall  not  be  quoted  or  negotiated  in  France 
unless  the  above  taxes  are  paid. 

*  See  Commentary  on  this  Law,  page  137. 
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A  riglement  c^Admifmtratum  Publique  shall  establish 
the  method  of  computation  and  payment  of  the  tax  upon 
these  securities,  which  shall  be  calculated  upon  a  fixed 
proportion  of  the  principal  thereof. 

AnTiCLE  2.  No  one  may  negotiate,  expose  for  sale,  or 
set  forth  in  written  contracts  evidencing  loans,  deposits, 
or  pledges,  or  in  any  other  manuscript,  with  the  excep- 
tion of  inventories,  foreign  securities  which  shall  not 
have  been  quoted  or  shall  not  have  been  duly  stamped 
with  a  stamp  representing  one  per  cent,  on  their  nominal 
value. 

Every  paper,  whether  public  or  aom  seingprivS,  which 
sets  forth  an  annuity  or  security  of  a  foreign  govern- 
ment, and  every  other  foreign  security  not  quoted  at  the 
French  Bourses,  shall  specify  its  date  and  the  number 
of  md  pour  timbre  aflixed  thereto,  as  well  as  the  amount 
of  the  tax  paid. 

Every  failure  to  comply  with  these  provisions  may  be 
exposed  in  every  place  open  to  the  public,  by  the  agents 
who  are  qualified  to  certify  in  matters  of  stamps. 

Such  failure  shall  be  punished  by  a  fine  of  5  per 
cent,  upon  the  nominal  value  of  the  securities  which 
shall  have  been  negotiated,  exposed  for  sale,  or  set 
forth  in  manuscript,  or^  which  shall  have  been  in  any 
way  used. 
In  no  case  shall  the  fine  be  less  than  50  francs. 
All  parties  are  jointly  and  severally  liable  for  the 
recovery  of  taxes  and  fines. 

A  fine  of  50  francs  shall  be  personally  incurred  by 
every  public  officer  or  agent  who  shall  have  failed  to 
comply  with  the  provisions  aforesaid. 

Article  3.  The  two-tenths  added  to  the  principal 
amoimt  of  stamp  tax  of  every  nature  by  Article  2  of  the 
Law  of  23rd  August,  1871,  are  applicable  to  the  tcuce 
d'abonnement,  which  may  be  exacted  after  the  promulga- 
tion of  the  present  law  whatever  may  have  been  the 
moment  at  which  the  abonnement  was  made. 
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Article  4.  Acknowledgments  and  receipts  given, 
whether  by  letter  or  otherwise,  to  establish  the  deposit 
of  commercial  papers  for  the  purpose  of  negotiation, 
acceptance,  or  safe-keeping,  are  exempt  from  every 
kind  of  stamp  tax  on  acknowledgments,  receipts,  or 
discharges. 
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Imperial  decree  concerning  the  negotla.tion  of 
foreign  railway  stock  upon  the  stock-exchanghs 
of  paris  and  in  the  departments. 


Issued  22nd  May,  1858  * 


Article  1.  The  negotiation,  upon  the  Stock-Exchanges 
of  Paris  and  in  the  Departments,  of  stock  belonging  to 
railway  companies  constructed  outside  of  French  terri- 
tory, shall  be  controlled  by  the  laws  and  regulations 
which  are  applicable  to  the  negotiation  of  French  stock 
of  the  same  character,  and,  in  addition,  to  the  pro- 
visions set  forth  in  the  following  Articles. 

Article  2.  These  companies  must  prove  that  they 
have  been  established  in  accordance  with  the  laws  of 
the  countries  to  which  they  belong. 

For  this  purpose  they  shall  deliver  to  the  Minister  of 
Finance,  and  to  the  Ghamhre  Syndicale  des  Agents  de 
Change,  exemplified  copies  of: 

1.  The  public  charter  under  which  they  have  been 
formed,  and  which  has  authorised  them,  whether  by 
grant  or  otherwise,  to  construct  one  or  more  lines  of 
railway. 

2.  Their  statutes  and  bye-laws,  and,  generally,  all  the 
documents  which  control  their  operations. 

Article  3.  The  companies  are  bound  to  prove  that 
their  stock,  as  well  as  their  bonds,  if  any  such  have  been 
issued,  are  officially  quoted  in  the  countries  to  which  the 
railways  belong. 

Article  4.  The  shares  shall  not  be  of  less  than 
•  See  Commentary,  page  143. 
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600  francs.  All  that  have  been  issued  should  be  paid 
up  to  the  extent  of  at  least  seven-tenths  of  their  nominal 
value.    (Modified  by  the  decree  of  16th  August,  1859.) 

They  shall  not  be  included  in  the  official  part  of  the 
authentic  list  of  the  French  Stock  Exchanges  unless  they 
have  been  sufficiently  negotiated  in  France  to  establish 
a  market  price. 

Article  5.  Their  bonds  may  be  negotiated  and 
quoted  in  France  when  the  capital  of  the  company,  or 
that  part  of  the  capital  which  is  represented  in  stock, 
shall  have  been  fully  paid,  and  when  the  issue  in  France 
of  these  bonds  shall  have  been  authorised  by  the  Mi- 
nisters of  Finance,  of  Agriculture,  of  CJommerce,  and  of 
Public  Works. 

General  Provisions. 

Article  6.  Stock-brokers  are  forbidden  to  assist  in 
the  negotiation  of  foreign  securities  before  they  have 
been  accepted  for  the  purpose  of  negotiation  by  the 
Chambre  Syndkak  des  Agents  de  Change. 

It  is  also  forbidden  to  publish  either  the  market  rate 
of  these  securities  in  France,  or  the  advertisement  that 
subscriptions  are  open  in  France  for  foreign  stock  or 
bonds,  before  the  same  shall  have  been  accepted  as  pro- 
vided in  Article  6. 

Article  7.  Nothing  in  this  Act  shall  be  in  deroga- 
tion of  any  permissions  that  may  have  been  accorded 
prior  to  the  promulgation  of  the  present  decree. 


Decree  of  16th  August,  1859. 


Article  4  of  the  dexaree  of  the  22nd  May,  1858,  con- 
cerning the  negotiation  and  quotation  of  foreign  stock,  is 
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hereby  amended  aa  follows : — ^The  stock  shall  not  be  of 
a  less  nominal  value  than  five  hundred  francs,  aU  the 
stock  that  has  been  issued  must  be  paid  up  to  three- 
fifths  of  its  nominal  value.  This  amendment  shall  not 
repeal  such  other  clauses  of  the  said  Article  4  as  are  con- 
sistent with  the  same. 
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LAW   RELATING    TO    STOLEN    OR    LOST  SE- 
CURITIES PAYABLE  TO  BEARER.* 


15th  June,  1872. 


Article  1.  The  owner  of  securities  payable  to  bearer, 
who  is  deprived  of  the  same  by  any  means  whatever, 
may  be  indemnified  against  his  loss  to  the  extent  and 
under  the  circumstances  prescribed  by  the  present  law. 

Article  2.  The  owner  must  cause  to  be  served  by  a 
huissier  upon  the  establishment  which  has  issued  the 
security  in  question,  a  notice  setting  out  the  quantity, 
nature,  nominal  value,  and  number  of  the  lost  securities, 
and,  if  necessary,  the  series,  to  which  they  belonged. 

He  should  also,  as  clearly  as  possible,  explain — 

1.  The  time  when,  the  place  where,  and  the  maimer  in 
which  he  became  proprietor  of  the  lost  security ; 

2.  The  time  when,  and  place  where,  he  received  the 
last  interest  or  dividend ; 

3.  The  circumstances  under  which  the  loss  arose. 

The  same  document  must  select  a  domicile  in  the  com- 
mune in  which  the  principal  place  of  business  of  the 
establishment  which  has  issued  the  security  is  situated. 

The  above  notice  shall  have  the  effect  of  an  opposition 
against  the  pa3ntnent  either  of  the  capital,  or  of  the 
interest  or  dividends  due  or  to  become  due. 

Article  3.    When  one  year  has  expired  since  the 

service  of  the  opposition  without  its  being  contested  or 

cancelled,  and  when,  during  such  interval,  two  terms  at 

least  of  interest  or  dividends  have  been  distributed,  the 

*  See  the  Commentary  on  this  Law,  page  146. 
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opposing  party  may  apply  to  the  President  of  the  Civil 
Tribunal  of  the  place  of  his  domicile,  to  obtain  an  order 
authorising  him  to  receive  the  interest  or  dividends  due 
or  to  become  due  in  their  order^  and  even  the  principal 
affected  by  the  opposition,  in  case  the  said  principal  is  or 
becomes  due  and  payable. 

Article  4.  If  the  President  grants  the  order,  the 
party  who  has  served  the  opposition  must,  in  order  to 
receive  the  interest  or  dividends,  furnish  a  solvent  person 
as  security  to  the  extent  of  the  interest  payable,  and  in 
addition  for  double  the  amount  of  the  last  interest  due. 
After  the  expiration  of  two  years  from  the  date  of  the 
order,  if  the  opposition  has  not  been  contested,  the 
person  who  has  become  bound  as  surety  shall  of  full 
right  be  discharged. 

If  the  opposing  party  will  not  or  cannot  provide  the 
necessary  security,  he  may,  upon  production  of  the  order 
authorising  the  same,  require  the  Company  to  deposit  in 
the  Came  des  Dipdts  et  Consignations,  the  amount  of 
interest  or  dividends  due,  and  as  they  become  due. 
After  the  expiration  of  two  years  from  the  date  of  the 
order,  if  the  opposition  has  not  been  contested,  the  oppos- 
ing party  may  withdraw  from  the  Caisse  des  DSpdts  et 
Consignations  the  sums  deposited  therein,  and  freely  re- 
ceive the  interest  and  dividends  payable  in  the  future  as 
they  become  payable. 

Article  5.  If  the  principal  affected  by  the  opposition 
is  payable,  the  party  stopping  payment  may  receive 
the  amount  upon  furnishing  security.  He  can,  if  he 
prefer  it,  require  the  Company  to  deposit  the  amount 
of  such  principal  in  the  Caisse  des  Dipdts  et  Consignations. 

Ten  years  after  maturity,  and  five  years  at  least  after 
the  date  of  the  order,  if  the  opposition  has  not  been  con- 
tested, the  surety  shall  be  discharged;  and  if  a  deposit 
has  taken  place,  the  party  stopping  payment  may  draw 
frx)m  the  Caisse  des  Dipdts  et  Consignations  the  sums  to 
which  such  opposition  related. 

3c 
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Article  6.  The  surety  to  be  provided  pursuant  to 
the  provisions  of  the  preceding  Articles,  shall  justify 
as  in  commercial  cases.  Should  difficulties  arise,  the 
President  of  the  Tribunal  of  the  domicile  of  the  estab- 
lishment which  ha«  issued  the  securities  in  reference 
to  which  cppmtion  has  been  served,  shall  adjudicate 
thereon  en  refirL 

The  attaching  party  may  at  his  option  deposit  security 
instead  of  providing  a  surety;  such  security  must  consist 
of  Titre^  de  Rente  sur  PEtat.  It  will  be  returned  to  him 
at  the  expiration  of  the  periods  fixed  for  the  discharge  of 
the  surety. 

Article  7*  In  case  the  order  mentioned  in  Article  3 
is  refused,  the  attaching  party  may  apply  by  way  of 
petition  to  the  Civil  Tribunal  of  his  domicile,  which  shall 
give  its  decision  after  having  heard  the  Ministire  Public. 
The  judgment  obtained  from  the  said  Tribunal  shall  pro- 
duce the  same  effect  as  the  order  of  authorisation. 

Article  8.  In  case  what  has  been  lost  consist  of 
coupons  payable  to  bearer,  and  detached  from  the  secu- 
rity, if  the  opposition  has  not  been  contested,  the  opposing 
party  may,  after  three  years,  calculated  from  maturity 
and  from  the  service  of  the  opposition,  claim  the  amount 
of  the  said  coupons  from  the  establishment  which  has 
issued  the  same,  without  being  obliged  to  obtain  a  special 
order  for  the  purpose. 

Article  9.  The  payments  made  to  the  attaching 
party  pursuant  to  the  above  rules,  discharge  the  esta- 
blishment as  regards  all  third  parties  who  may  subse- 
quently present  themselves.  A  third  party,  to  whose 
prejudice  such  payments  may  have  been  made,  preserves 
only  a  personal  action  against  the  individual  who  may 
have  lodged  an  opposition  without  proper  cause. 

Article  10.  If,  before  the  "  establishment "  has  been 
discharged,  a  third  party  should  appear  presenting  the 
securities,  payment  of  which  has  been  stopped,  the  said 
establishment  shall  provisionally  retain  such  securities 
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and  give  a  receipt  to  such  third  party ;  it  shall  also  give 
notice  to  the  attaching  party,  by  registered  letter,  of  the 
presentation  of  the  security,  and  mention  the  name  and 
addi'ess  of  the  person  who  has  presented  the  same.  The 
effect  of  the  cpposition  shall  then  remain  suspended  until 
all  questions  have  been  decided  by  the  Courts  between 
the  third  party  and  the  party  who  has  stopped  the 
payment. 

Article  11.  An  opposing  party  who  desires  to  pre- 
vent the  negotiation  or  transfer  of  securities  of  which  he 
has  been  deprived  or  dispossessed  should  cause  a  humier 
to  serve  upon  the  syndicate  of  Agents  de  Change  of  Paris, 
an  cpposition,  together  with  the  particulars  prescribed  by 
Article  2  of  the  present  Law;  the  said  notice  should 
contain  a  request  to  have  the  numbers  of  the  securities 
advertised. 

Such  publication  should  take  place  within  twenty-four 
hours  at  latest,  and  should  be  made  by  and  upon  the 
responsibility  of  the  syndicate  of  the  Agents  de  Change  of 
Paris,  in  a  daily  bulletin,  established  and  published  in 
the  forms  and  under  the  conditions  determined  by  a 
rigkment  cP Administration  Puhlique. 

The  same  rigkment  shall  fix  the  amount  of  the  annual 
sum  payable  by  the  party  stopping  payment  for  expenses 
of  advertising.  Such  annual  payment  must  be  liqui- 
dated in  advance  at  the  office  of  the  Chambre  syndicale, 
in  default  of  which  the  notice  of  (^position  shall  not  be 
received,  or  the  publication  shall  not  be  continued 
after  the  expiration  of  the  year  for  which  the  requisite 
amount  shall  not  have  been  paid. 

Article  12.  Every  negotiation  or  transfer  subse- 
quent to  the  date  upon  which  the  bulletin  arrived,  or 
should  have  arrived,  by  means  of  the  post  in  the 
place  in  which  it  was  made,  shall  be  void  against  the 
party  who  has  stopped  the  pajnment  thereof,  without 
prejudice  to  the  rights  of  the  third  party  against  his 
vendor,  and  against  the  stockbroker  through  whom  the 

3  c  2 
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negotiation  took  place.  The  third  party  may  also,  in 
the  case  provided  in  the  preceding  Article,  contest  the 
opposition  if  illegally  or  irregularly  made. 

With  the  exception  of  cases  in  which  fraud  can  be 
proved,  agents  de  change  shall  not  be  held  responsible  for 
negotiations  made  through  their  agency,  imless  notice  of 
the  oppositions  shall  have  been  personally  served  upon 
them,  or  have  been  published  in  the  bulletin  under  the 
direction  of  the  Ckambre  syndicale. 

Articxe  13.  Agents  de  change  must  enter  in  their 
books  the  numbers  of  the  securities  which  they  buy  or 
seU. 

They  must  mention,  upon  the  bordereaux  d'achats,  the 
numbers  delivered.  A  rigkment  d' administration  publiqtie 
shaU  fix  the  rate  of  remuneration  which  shall  be  allowed 
to  the  Agent  de  change  for  such  inscription  of  numbers. 

Article  14.  Negotiations  or  transfers  of  securities 
previous  to  the  publication  of  the  opposition  are  still 
subject  to  Articles  2,279  and  2,280  of  the  Civil  Code. 

Article  15.  When  ten  years  have  elapsed  since  the 
date  of  the  order  obtained  by  the  opposing  party,  pur- 
suant to  Article  3,  and  where,  during  the  same  period  of 
time,  the  opposition  has  been  published  without  any  third 
person  presenting  himself  to  claim  the  interest  or  divi- 
dends, the  party  who  has  lodged  opposition  may  require 
the  establishment  which  has  issued  the  security  to  hand 
him  a  similar  security  in  lieu  of  the  first.  Such  secu- 
rity shall  bear  the  same  number  as  the  original,  with  a 
note  that  it  is  delivered  as  a  duplicate. 

The  document  delivered  as  a  duplicate  shall  confer 
the  same  rights  as  the  original  security,  and  shall  be 
negotiable  under  the  same  conditions. 

The  period  during  which  the  establishment  may  not 
have  distributed  dividends  or  interest  shall  not  be  reckon- 
ed in  the  above  period. 

Pursuant  to  the  present  Article,  the  original  security 
shall  be  forfeited,  and  a  third   person  presenting  the 
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same  after  the  delivery  of  the  new  security  to  the  op- 
posing party  can  only  bring  a  personal  action  against 
the  latter  in  case  the  opposition  has  been  illegally  made. 

The  opposing  party,  upon  claiming  a  duplicate  from 
the  establishment^  must  defray  the  expenses  occasioned 
thereby.  He  must  also  guarantee,  by  a  deposit  or  by  a 
surety,  that  the  number  of  the  forfeited  security  shall 
be  published  duiing  ten  years,  with  a  special  note,  in 
the  daily  bulletin. 

Article  16.  The  provisions  of  the  present  Law  are 
applicable  to  securities  payable  to  bearer,  issued  by  the 
Departments,  the  Communes,  and  public  establishments, 
but  they  are  not  applicable  to  notes  of  the  Bank  of 
France,  nor  to  notes  of  the  same  nature  issued  by  legally 
authorised  establishments,  nor  to  Rentes  or  other  secu- 
rities to  bearer  issued  by  the  State,  which  shall  continue 
to  be  governed  by  the  laws,  decrees,  and  regulations  now 
in  force. 

Nevertheless,  the  security  required  by  the  Adminis* 
tration  des  Finances  for  the  delivery  of  duplicates  of  lost, 
stolen,  or  destroyed  securities,  shall  be  restored  if,  during 
the  twenty  years  following,  no  claim  on  behalf  of  third 
parties  has  been  made,  either  for  arrears  of  interest 
or  for  principal.  The  Treasury  shall  be  finally  dis- 
charged towards  the  holder  of  the  original  securities, 
without  prejudice  to  the  personal  right  of  action  of  such 
holder  against  the  party  who  may  obtain  a  duplicate. 
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LAW  ON  THE  MORTGAGE  OF  SfflPS. 


10th  December,  1874  * 


Article  1.  Ships  may  be  mortgaged,  but  only  by 
agreement  of  the  partiea 

Article  2.  A  maritime  mortgage  must  be  in  writing. 
It  may  be  sous  Being  privi.  A  mortgage  sous  mng  privi 
is  subject  to  a  tax  of  only  2  francs  for  registration  («n- 
scriptwn) ;  but  the  ad  valorem  tax  may  be  subsequently 
exacted  in  cases  in  which  actes  B(ms  seing  privi  are  sub- 
jected thereto  in  conformity  with  the  laws  regulating 
costs  {enregistrement.) 

Article  3.  A  vessel  cannot  be  mortgaged,  in  whole 
or  in  part)  except  by  the  owner  or  his  attorney  acting 
under  a  special  power  therefor. 

Article  4.  A  mortgage  upon  a  vessel,  or  a  portion 
of  a  vessel  extends,  unless  specially  agreed  otherwise,  to 
the  hulk,  rigging,  equipment,  machinery,  and  other  ap- 
purtenances. 

Article  5.  A  ship  may  be  mortgaged  while  in  course 
of  construction.  In  this  case  the  mortgage  must  be  pre- 
ceded by  a  declaration  made  in  the  ofBce  of  the  Receiver 
of  Customs,  at  the  place  where  the  ship  is  in  course  of 
construction.  Such  declaration  shall  specify  the  length 
of  the  hull  of  the  vessel,  and  approximately  its  other 
dimensions,  as  well  as  its  proposed  tonnage;  it  shall 
also  name  the  dock  in  which  the  vessel  is  being  con- 
structed. 

Article  6.    The  mortgage  shall   be  published  by 

*  See  the  Gommentai)r  on  {hit  LaW)  p.  a53» 
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registration  upon  a  special  register  kept  by  the  Receiver 
of  Customs  at  the  place  where  the  vessel  is  in  course  of 
construction,  or  at  that  where  it  is  entered ;  if  an  acie 
de  francisation  has  already  been  obtained,  the  fiskct  of 
registration  must  be  endorsed  thereon  by  the  Eeceiver 
of  Customs.  In  any  case  the  registration  shall,  in  ad- 
dition, be  certified  by  him  immediately  and  upon  the 
same  date,  upon  the  mortgage,  or  the  certified  copy 
thereof  which  shall  have  been  produced  to  him. 

Abtiglb  7*  Any  owner  of  a  vessel  built  in  France, 
who  asks  to  have  it  admitted  to  Jrancisationj  is  obliged 
to  join  to  the  docimients  required  for  the  purpose  a 
statement  of  all  entries  made  upon  the  register  in  rela- 
tion to  the  vessel  in  course  of  construction,  or  a  certifi- 
cate that  none  exist.  Entries  that  have  not  been  can- 
celled must  be  recorded  in  the  order  of  their  respective 
dates  by  the  Receiver  of  Customs  at  the  place,  of  his 
own  motion,  in  the  acte  de  francisation,  as  well  as  upon 
the  register  of  the  place  of  francisation,  if  that  place 
is  other  than  that  where  the  ship  was  built. 

If  the  vessel  changes  its  port  of  entry,  uncancelled 
mortgages  must  be  recorded,  of  his  own  motion,  by  the 
Receiver  of  Customs,  of  the  new  port  in  which  it  is 
registered,  upon  his  register,  together  with  their  respec- 
tive dates. 

A;rtigle  8.  In  order  to  effect  registration,  one  of  the 
originab  of  the  mortgage  must  be  presented  to  the 
office  of  the  Receiver  of  Customs,  where  it  shall  remain 
deposited,  if  it  is  sous  seing  privi,  or  regu  en  brevet,  or  a 
copy.  Two  schedules  shall  be  annexed  thereto,  signed 
by  the  party  registering,  one  of  which  may  form  part 
of  the  deed  produced.  The  schedule  shall  contain: 
First,  the  surnames,  Christian  names,  and  domiciles  of  the 
mortgagor  and  mortgagee,  and  their  profession,  if  they 
have  one ;  second,  the  debt,  and  the  nature  of  the  docu- 
ment; third,  the  amount  of  the  debt  covered  by  the 
deed;  fourth,  the  agreement  relating  to  the  interests  and 
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repayment;  fifth,  name  and  description  of  the  vessel 
mortgaged;  the  date  of  the  Acte  ds  francisation  or  of  the 
declaration  of  its  being  placed  in  construction ;  and  8ixth> 
the  appointment  of  domicile  by  the  mortgagee  in  the 
place  where  the  Receiver  of  Customs  resides. 

Article  9.  The  Receiver  of  Customs  shall  record 
the  contents  of  the  statement,  and  shall  deliver  to  the 
mortgagor  a  copy  of  the  titre  if  it  is*  authentiqtte^  and  one 
of  the  statements,  at  the  foot  of  which  he  shall  certify 
that  he  has  recorded  the  same. 

Article  10.  If  there  are  two  or  more  mortgages 
upon  the  same  portion  of  a  ship,  their  order  shall  be 
determined  by  the  order  of  registration.  Mortgages 
registered  upon  the  same  day  shall  be  deemed  to  be 
registered  at  the  same  hour,  in  spite  of  a  possible  dif- 
ference in  the  hour  of  registration. 

Article  11.  Registration  is  valid  for  three  years 
from  the  day  of  its  date.  It  ceases  to  be  valid  unless  it 
has  been  renewed  before  the  expiration  of  this  time 
upon  the  register  held  in  the  Custom-house  office,  and 
unless  it  is  renewed  upon  the  <icte  de  francisation  upon 
the  return  of  the  ship  to  the  port  where  it  is  entered. 

Article  12.  If  the  mortgage  deed  is  made  out  to 
order,  its  negotiation  by  endorsement  carries  with  it  all 
the  rights  under  it. 

Article  13.  Registration  guarantees  payment  of  two 
years  of  interest,  in  addition  to  the  year  of  registration, 
as  well  as  payment  of  the  capital. 

Article  14.  Registration  may  be  cancelled  either  by 
consent  of  the  parties  in  interest  who  have  the  right 
to  consent  thereto,  or  by  virtue  of  a  judgment  in  last 
resort,  or  rendered  with  the  effect  of  a  final  judgment. 

Article  15.  If  there  is  no  judgment,  the  total  or 
partial  cancellation  of  registration  cannot  be  effected  by 
the  custom-house  officer,  except  upon  the  deposit  of  an 
acte  authentiqtie,  setting  forth  the  consent  to  the  cancel- 
lation, and  given  by  the  creditor  or  his  assignee,  with 
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the  justification  of  his  rights  as  such.  If  the  acte  does 
no  more  than  release  the  same,  the  taxe  propqrtionelle 
upon  the  mortgage  deed  shall  not  be  payable. 

If  the  mortgage  deed  is  aom  9eing  prtve,  or  re^u  en  brevet, 
it  shall  be  delivered  to  the  Receiver  of  Customs,  who 
thereupon  shall  mention  therein  the  total  or  partial  can- 
cellation of  the  same.  If  the  acte  de  fraticisation  is  de- 
livered at  the  same  time,  or  subsequently  thereto,  the 
Receiver  of  Customs  is  bound  to  mention  therein  the  total 
or  partial  canceUation  of  the  mortgage  at  the  date  thereof. 

Article  16.  The  Receiver  of  Customs  is  bound  to 
deliver  to  all  those  who  demand  it  a  certificate  of  the 
entries  upon  his  register  relating  to  any  ship,  or  one 
stating  that  none  exist  thereupon. 

Article  17.  If  the  ship  is  lost  or  rendered  unsea- 
worthy,  the  rights  of  the  mortgagees  are  valid  against 
the  articles  saved  or  the  proceeds  thereof,  so  long  as 
the  mortgages  have  not  already  matured.  They  are 
valid  also,  according  to  the  order  of  registitttion, 
against  the  insurance  which  may  have  been  made  by 
the  borrower  upon  the  ship  mortgaged.  In  the  case 
provided  for  by  the  present  Article,  registration  of  a 
mortgage  is  equivalent  to  opposition  to  payment  of  in^ 
demnity. 

Registered  ci'editors  or  their  assignees  may,  on  the 
other  hand,  insure  the  ship  as  security  for  their  claim. 
Insurers  who  may  have  insured  such  claim  shall, 
upon  payment  thereof,  be  subrogated  to  the  rights  of 
the  mortgagee. 

Article  18.  Mortgagees  who  have  registered  their 
mortgage  upon  a  ship  or  a  part  of  a  ship  may  follow  the 
ship  in  the  hands  of  whomsoever  it  may  pass,  according 
to  the  order  of  their  registration.  If  the  mortgage 
affects  only  a  portion  of  the  ship,  the  mortgagee  cannot 
seize  or  sell  the  portion  which  is  afiected.  However, 
if  more  than  one  half  of  the  ship  is  mortgaged,  the 
mortgagee  may,  after  seizure,  sell  the  whole  ship,  if  he 
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cites  to  the  sale  the  joint  owners  thereof.  In  eveij''  case 
of  joint  ownership^  other  than  that  which  results  from 
inheritance  or  the  dissolution  of  a  conjugal  comiiwiiat«^^  de 
biena,  mortgages,  made  before  partition  by  one  or  more 
joint  owners  upon  a  portion  of  a  ship,  continue,  in  dero- 
gation of  Article  883  of  the  Civil  Code,  to  exist  after  the 
partition.  However,  if  the  partition  is  made  by  suit  in 
the  forms  determined  by  Article  201  et  seq.  of  the  Code  of 
Commerce,  the  right  of  creditors  who  have  mortgages 
upon  a  portion  of  a  ship  shall  be  limited  to  a  preferential 
claim  upon  tliat  part  of  the  proceeds  which  are  appli- 
cable to  the  interest  mortgaged. 

Article  19.  The  purchaser  of  a  ship  or  a  portion  of 
a  ship  that  has  been  mortgaged,  who  desires  to  secure 
himself  from  prosecution  authorised  by  the  preceding 
Article,  is  bound,  before  prosecution  or  within  fifteen 
days  therefrom,  to  serve  upon  all  the  creditors  registered 
upon  the  acte  de  frandsation,  at  the  domicile  chosen  in  the 
registrations : — 

1.  An  extract  of  his  deed,  specifying  in  each  copy  sent 
out  the  date  and  the  nature  of  the  deed,  the  name  of  the 
seller,  the  name,  description,  and  tonnage  of  the  ship,  and 
the  liabilities  which  form  part  of  the  consideration. 

2.  A  table  in  three  columns,  the  first  of  which  shall  con- 
tain the  dates  of  registration,  the  second  the  names  of  the 
creditors,  the  third  the  amounts  of  the  debts  registered. 

Article  20.  The  purchaser  shall  state  in  the  same 
acie  that  he  is  ready  forthwith  to  pay  the  mortgage  debts 
up  to  the  amount  of  the  price  agreed  upon,  without  dis- 
tinction as  to  debts  due  or  not  due. 

Article  21.  Every  creditor  can  demand  the  resale 
of  a  ship  or  a  portion  of  a  ship  at  auction,  upon  offering 
to  add  to  the  price  already  paid  one-tenth  thereof,  and  to 
give  security  for  the  payment  of  the  price  and  costs. 

Article  22.  This  demand  for  resale  shall  be  signed 
by  the  creditor,  and  shall  be  served  upon  the  purchaser 
within  ten  days  from  the  notification.    It  shall  contain 
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a  summons  to  appear  before  the  Civil  Tribunal  of  the 
place  where  the  ship  is  at  anchor,  or  if  it  is  upon  a 
voyage,  of  the  place  where  it  is  entered,  and  show  cause 
why  the  resale  should  be  ordered. 

Abticle  23.  The  resale  at  auction  shall  take  place 
at  the  instance  either  of  the  creditor  who  shall  demand 
it,  or  of  the  purchaser,  according  to  the  form  established 
for  sales  at  auction. 

Abticle  24.  Besale  at  auction  shall  not  be  allowed 
if  the  original  sale  has  been  by  judicial  decree. 

Article  25.  In  case  the  creditors  shall  not  have 
agreed  amongst  themselves  within  fifteen  days  as  to  the 
distribution  of  the  proceeds  of  the  price  offered  in  the 
notification,  or  those  produced  by  the  second  sale,  the 
creditors,  who  are  privileged,  mortgage  and  unsecured 
creditors,  shall  proceed  according  to  the  formalities  estab- 
lished on  the  subject  of  seizure.  In  case  of  the  distribu- 
tion of  the  proceeds  of  a  mortgaged  ship,  registration 
is  equivalent  to  a  lien  in  favour  of  the  creditor  who  is 
registered ;  the  creditor  shall  have  one  month  in  which 
to  produce  his  papers,  counting  from  the  day  upon  which 
the  summons  shall  have  been  served  upon  him. 

Article  26.  The  proprietor  who  desires  to  reserve 
the  right  of  mortgaging  his  ship  while  on  a  voyage  is 
bound  to  declare,  before  the  departure  of  the  ship,  at  the 
the  office  of  the  Receiver  of  Customs  of  the  place  in 
which  the  ship  is  entered,  the  sum  for  which  he  desires  to 
usQ  this  rights  which  sum  is  inscribed  upon  the  register  of 
the  Receiver  of  Customs,  and  upon  the  acte  de  francisch 
turn  following  the  record  of  mortgages  already  existing. 

Mortgages  that  are  made  in  the  course  of  the  voyage 
shall  be  stated  upon  the  acte  de  francisatian  in  France, 
and  in  the  colonies  of  France,  by  the  Receiver  of  Cus- 
toms; abroad  by  the  French  Consul,  or  in  default  of 
him  by  a  public  officer  of  the  place  of  contract.  Mention 
shall  be  made  by  one  or  the  other  upon  a  special  register, 
which  shall  be  preserved,  in  order  that  recourse  may  be 
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had  to  it  in  case  of  the  loss  of  the  acte  de  franciaation 
by  shipwreck  or  otherwise  before  the  arrival  of  the  ship. 
They  rank  from  the  day  that  they  are  inscribed  upon 
the  acte  de  francisatum.  The  record  made  by  virtue  of 
paragraph  2  of  the  present  Article  cannot  be  suppressed, 
except  upon  the  completion  of  the  voyage,  and  upon 
presentation  of  the  acte  de  franctsation. 

Akticle  27.  Paragraph  9  of  Article  191,  and  7  of 
Article  192  of  the  Code  of  Commerce  are  hereby  re- 
pealed. 

Article  191  of  the  same  Code  shall  terminate  with 
the  following  provision : — 

Mortgage  creditors,  who  have  mortgages  upon  a  ship, 
shall  come  in  their  order  of  registration  after  the  creditors 
who  have  dbprimlige. 

Article  28.  Article  233  of  the  Code  of  Commerce  is 
modified  as  follows : — 

If  the  vessel  be  freighted  with  the  consent  of  the 
owners,  and  one  or  more  of  them  refuse  to  contribute 
their  share  of  the  expenses  necessaiy  in  order  to  ship  the 
same,  the  captain,  twenty-four  hours  after  having  served 
a  judicial  demand  for  the  said  contribution  upon  those 
refusing  to  pay  the  same,  may  borrow  upon  mortgage  for 
their  account  and  upon  their  portion  of  the  ship,  if  he 
obtains  from  the  court  authority  so  to  do. 

Article  29.  Owners  of  ships  of  20  tons  and  above 
may  mortgage  within  the  provisions  of  the  present  law. 

Article  30.  The  tariff  of  duties  to  be  paid  to  the 
employes  of  the  Custom-house,  and  the  special  security 
to  be  imposed  upon  them  by  virtue  of  the  written  con- 
tracts to  which  the  execution  of  this  law  shall  give  rise, 
shall  be  determined  by  a  decree  rendered  under  the  form 
of  a  rigkment  d' Administration  Publiqne.  The  responsi- 
bility of  the  Comptroller  of  the  Custom-house  for  the 
acts  of  his  agents  does  not  apply  to  the  duties  imposed 
upon  the  Receivers  by  the  preceding  provisions.  This 
law  shall  be  executory  from  the  Ist  May,  1875. 
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LAW  UPON  PATENTS  OF  INVENTION.* 

Issued  the  5th  July,  1844. 
TITLE  I 

GENERAIi  PBOYISIONS. 

Article  1.  Every  new  discovery  or  invention  in  all 
kinds  of  industry,  confers  upon  its  author,  subject  to  the 
conditions  and  for  the  periods  hereafter  determined,  the 
exclusive  right  to  work  for  his  benefit  the  said  discovery 
or  invention.  This  right  is  evidenced  by  documents 
delivered  by  the  Government  under  the  name  of  brevets 
d'invention  (lettera  patent). 

Article  2.  The  following  are  considered  as  inven- 
tions or  new  discoveries : — 

The  invention  of  new  industrial  products. 

The  invenbion  of  new  means,  or  a  new  application  of 
known  means  for  obtaining  a  result  or  an  industrial 
product. 

Article  3.  The  following  are  not  capable  of  being 
patented : — 

1st.  Medical  compositions  and  medicines  of  every 
kind.  These  remain  subject  to  special  laws  and  regula- 
tions, and  specially  to  the  Decree  of  18th  August,  1810, 
relating  to  secret  remedies. 

2nd.  Plans  and  combinations  of  credit  or  finance. 

Article  4.  Patents  shall  be  valid  for  five,  ten,  or 
fifteen  years.  The  following  fees  shall  be  paid  for  every 
patent  taken : — 

For  a  patent  of  five  years  .    .    .      500  francs, 
ten       „     .     .     .    1,000      „ 
fifteen  „     .     .     .    1,500      „ 
*  See  the  Gommentaiy  on  this  Law,  page  441. 
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This  fee  shall  be  payable  in  annual  sums  of  100  francs. 
The  patent  shall  be  forfeited  if  the  patentee  allows  a 
tenn  to  pass  without  payment  thereof. 


TITLE  n. 

FORMALITIES  ATTENDINa  THE  TAKING  OF  PATENTS. 

SECTION  J. 
THE  APPLICATION. 

Article  5.  In  order  to  obtain  a  patent,  the  appli- 
cant must  deposit,  under  seal,  at  the  Office  of  the  Secre- 
tary of  the  Prefecture  in  the  Department  in  which  he 
is  domiciled,  or  in  any  other  Department  after  having 
elected  domicile  therein,  the  following,  viz. : — 

1st.  His  petition  to  the  Minister  of  Agriculture  and 
Commerce. 

2nd.  A  description  of  the  discovery,  invention,  or  ap- 
plication that  forms  the  object  of  the  patent. 

3rd.  Drawings  or  samples  necessary  for  the  elucidation 
of  the  description ;  and, 

4th.  A  schedule  of  the  documents  deposited. 

Article  6.  The  application  must  be  limited  to  a  single 
principal  object,  the  details  constituting  the  same,  and 
the  applications  thereof  which  may  have  been  indicated. 
It  shall  mention  the  term  that  the  petitioners  have  asked 
for,  within  the  limits  prescribed  by  Article  4,  and  shall 
contain  no  conditions,  restrictions,  or  reserves. 

It  shall  designate  a  title,  consisting  of  a  summary  and 
precise  description  of  the  object  of  the  invention.  Such 
description  must  not  be  written  in  a  foreign  language, 
and  must  not  contain  alterations  or  additions.    Words 
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struck  out  must  be  counted  and  stated,  and  the  pages 
and  marginal  notes  initialed. 

Such  document  must  not  contain  any  other  denomi- 
nation of  weights  and  measures  than  those  specified  in 
the  tables  annexed  to  the  Law  of  the  4th  July,  1837. 

Drawings  must  be  traced  in  ink,  according  to  the 
metrical  scale. 

Duplicates  of  the  description  and  of  the  drawings  must 
be  joined  to  the  petition. 

All  the  documents  must  be  signed  by  the  petitioner 
or  by  his  attorney  in  tijcb,  whose  power  must  be  annexed 
to  the  petition. 

Article  7.  No  deposit  shall  be  received  unless 
accompanied  by  a  receipt  acknowledging  payment  of 
the  sum  of  100  francs  on  account  of  the  whole  fee  due 
for  the  patent. 

A  certificate,  drawn  up  free  of  expense  by  the  Secre- 
tary-General of  the  Prefecture,  upon  a  register  for  that 
purpose,  and  signed  by  the  petitioner,  shall  be  evidence 
of  every  deposit,  and  shall  state  the  day  and  hour  of 
the  same.  A  copy  of  such  certificate  shall  be  handed 
to  the  depositor  upon  payment  of  the  stamp  duty. 

Article  8.  The  patent  shall  begin  to  run  from  the 
day  of  the  deposit  prescribed  by  Article  5. 


SECTION  n. 

OX  THE  DELIVERY  OF  PATENTa 

Article  9.  Upon  the  deposit  of  the  application,  and 
five  days  from  the  date  of  the  deposit,  the  Pr^/ets  shall 
forward  the  papers,  under  the  seal  of  the  inventor,  to 
the  Minister  of  Agriculture  and  (commerce,  and  join 
thereto  a  certified  copy  of  the  certificate  of  registration, 
the  receiptjproving  the  payment  of  the  tax,  and,  if  there 
be  one,  the  power  of  attorney  mentioned  in  Article  6. 
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Article  10.  Upon  the  arrival  of  the  papers  at  the 
Miniatire  of  Agriculture  and  Commerce,  they  shall  be 
opened,  and  the  demand  shall  be  registered,  and  the 
patents  shall  be  issued  in  the  order  of  the  receipt  of  the 
petitions. 

Article  1L  Patents,  the  petitions  for  which  have 
been  properly  made,  shall  be  delivered,  without  previous 
examination,  at.  the  risk  and  peril  of  the  petitioner, 
and  without  guarantee  either  of  the  existence,  novelty, 
or  merit  of  the  invention,  or  of  the  fidelity  or  exactness 
of  the  description. 

A  decree  of  the  Mtniatire,  proving  the  regularity  of  the 
demand,  shall  be  delivered  to  the  petitioner,  and  shall 
constitute  his  patent 

To  such  decree  shall  be  annexed  a  certified  duplicate 
of  the  description  and  of  the  drawings  mentioned  in 
Article  6,  after  they  have  been  compared  with  the  ori- 
ginals, and  declared  to  be  in  conformity  therewith. 

The  first  copy  of  patents  shall  be  delivered  without 
cost.  For  any  further  copy  required  by  the  patentee  or 
his  representatives,  a  fee  of  25  francs  is  chargeable. 
Drawings  shall  be  at  the  expense  of  the  applicant. 

Article  12.  All  petitions  in  which  the  formalities 
prescribed  by  Nos.  2  and  3  of  Article  6,  and  by  Article  6 
have  not  been  observed,  shall  be  rejected.  Half  the 
amount  paid  shall  remain  the  property  of  the  Treasury, 
but  the  petitioner  may  receive  back  the  whole  of  the 
amount  if  he  repeats  his  demand  for  a  patent  within 
three  months  from  the  day  upon  which  he  received 
notice  of  the  rejection  of  his  prior  petitioa 

Article  13.  In  cases  when,  by  the  application  of 
Article  3,  patents  cannot  be  granted,  the  tax  shall  be 
returned. 

Article  14.  An  ordinance  in  the  Bulletin  des  L<m 
shall  publish  every  three  months  all  the  patents  delivered 
within  that  time. 

Article  15.  The  term  of  a  patent  can  only  be  ex- 
tended by  a  special  law. 
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SECTION  in. 

OF  CERTIFICATES  OF  ADDITION. 

Article  16.  The  patentee  or  his  representatives  have 
the  right,  during  the  whole  term  of  the  patent,  to  register 
changes,  improvements,  or  additions  thereto,  upon  ful- 
filling the  formalities  prescribed  by  Articles  5,  6,  and  7, 
as  regards  registration. 

Such  changes,  improvements,  or  additions  shall  be 
evidenced  by  certificates,  delivered  in  the  same  form  as 
the  principal  patent,  and  shall  have,  from  the  respective 
dates  of  petition  and  delivery,  the  same  effects  as  the 
principal  patent,  to  which  they  pertain. 

A  fee  of  20  francs  shall  be  paid  for  every  petition  for 
a  certificate  of  addition. 

Certificates  of  addition  taken  out  by  one  of  several 
parties  who  have  an  interest  in  the  patent  shall  benefit 
the  remainder. 

Article  17.  Any  patentee,  who,  for  a  change,  im- 
provement, or  addition,  desires  to  take  out  a  principal 
patent  of  five,  ten,  or  fifteen  years,  instead  of  a  certificate 
of  addition  which  expires  with  the  original  patent,  must 
fulfil  the  formalities  prescribed  by  Articles  5,  6,  and  7, 
and  pay  the  tax  mentioned  in  Article  4. 

Article  18.  No  person  other  than  the  patentee  or 
his  representatives  acting  as  above  mentioned  can,  during 
the  space  of  one  year,  legally  take  out  a  patent  for  a 
change,  improvement,  or  addition  to  the  invention  con- 
stituting the  object  of  the  prior  patent.  Nevertheless, 
any  person  who  desires  to  take  out  a  patent  for  a  change, 
addition,  or  improvement  to  a  discovery  already  pa- 
tented, can,  during  the  said  year,  send  in  a  petition, 
which  shall  be  transmitted  to,  and  shall  remain  depo- 
sited under  seal  with,  the  Ministire  of  Agriculture  and 
Commerce.  When  the  year  has  expired,  the  seals  shall 
be  broken  and  the  patent  delivered. 
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Neverthelass,  the  principal  patentee  shall  have  a  pre- 
ference as  to  the  changes,  improvements,  and  additions 
for  which  he  may  himself,  during  the  year,  have  de- 
manded a  certificate  of  addition  or  a  patent. 

Article  19.  No  person  who  has  taken  out  a  patent 
for  a  discovery,  invention,  or  application  attaching  to 
the  object  of  another  patent,  shall  have  any  right  to 
work  the  invention  already  patented ;  and  reciprocally, 
the  proprietor  of  the  original  patent  may  not  work  the 
invention  which  is  the  object  of  such  subsequent  patent. 


SECTION  IV. 
OF  THE  ASSIGNMENT  OF  PATENTS. 

Article  20.  A  patentee  may  assign  the  whole  or  a 
part  of  his  patent. 

The  total  or  partial  assignment  of  a  patent,  whether 
gratuitous  or  for  a  valuable  consideration,  must  be  by 
notarial  deed,  and  upon  payment  of  the  entire  amount  of 
the  tax  prescribed  by  Article  4. 

No  assignment  shall  be  legal  as  regards  third  parties 
until  it  has  been  registered  at  the  Secretary's  Office  of 
the  Prefecture  of  the  Department  in  which  the  deed  of 
assignment  shall  have  been  executed. 

Assignments,  and  all  other  deeds  relating  to  the  same 
shall  be  registered  upon  the  filing  of  an  authenticated 
copy  of  the  assignments.  A  copy  of  all  certificates  of 
registration  involved,  together  with  a  copy  of  the  assign- 
ment above  mentioned,  shall  be  forwarded  by  the  Pr^feta 
to  the  Mintstire  of  Agriculture,  and  Commerce,  within 
five  days  from  the  date  of  the  registration. 

Article  21.  A  register  shall  be  provided  at  the 
MiniaUre  of  Agriculture  and  Commerce,  upon  which  shall 
be  inscribed  every  assignment  of  every  patent,  and  every 
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three  months  an  ordinance  shall  publish,  in  the  form  pro- 
vided by  Article  14,  the  assignments  that  have  been 
registered  during  the  previous  quarter. 

Article  22.  The  assignee  of  a  patent  and  those  who 
may  have  acquired  from  a  patentee  or  his  representatives 
the  right  to  work  a  discovery  or  invention,  are  enfitled 
to  the  benefit  of  all  certificates  of  addition  which  may 
be  subsequently  delivered  to  the  patentee  or  his  repre- 
sentatives. Reciprocally,  the  patentee  or  his  representa- 
tives shall  benefit  by  tiie  certificates  of  addition  which 
may  be  subsequently  delivered  to  assignees. 

All  parties  who  have  a  right  to  certificates  of  addition 
may  obtain  delivery  of  a  copy  thereof  at  the  Ministire 
of  Agriculture  and  Commerce,  upon  payment  of  the  sum 
of  20  francs. 


SECTION  V. 

OF  THE  COMMUNICATION   AND   PUBLICATION  OF  DESCRIP- 
TIONS AND  DRAWINGS  OF  PATENTS. 

Article  23.  Descriptions  and  drawings,  samples, 
and  models  of  patents  delivered,  shall,  until  the  expira- 
tion of  such  patents,  remain  deposited  with  the  Miniathre 
of  Agriculture  and  Commerce,  where  they  may  be  re- 
ferred to  by  the  public,  free  of  charge. 

Any  person  may  obtain,  at  his  expense,  a  copy  of  such 
descriptions  and  drawings  upon  compliance  with  the 
formalities  prescribed  in  the  rigkment  made  as  provided 
by  Article  50. 

Article  24.  After  the  payment  of  the  second  annual 
payment,  the  descriptions  and  drawings  shall  be  pub- 
lished either  in  fuU  or  in  part. 

At  the  commencement  of  each  year  a  catalogue,  con- 
taining the  titles  of  patents  delivered  during  the  preced- 
ing year,  shall  also  be  published. 

3d  2 
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Article  25.  The  collection  of  descriptions  and  draw- 
ings, and  the  catalogue  published  pursuant  to  the 
preceding  Article,  shall  be  deposited  with  the  Minisfire 
of  Agriculture  and  Commerce,  and  with  the  Secretary 
of  the  Prefecture  of  each  department,  where  they  can  be 
consulted  fiee  of  expense. 

Article  26.  At  the  expiration  of  the  patents,  the 
original  descriptions  and  drawings  shall  be  deposited 
with  the  Conservatoire  dee  Arte  et  Metiers. 


TITLE  III. 

OF  THE  RIGHTS  OF  FOREIGNERS. 

Article  27.  Foreigners  may  obtain  pat^its  of 
invention  in  France. 

Article  28.  The  formalities  and  conditions  pre- 
scribed by  the  present  law  shall  be  applicable  to  patents 
demanded  or  delivered  in  execution  of  the  preceding 
article. 

Article  29.  The  author  of  an  invention  or  discovery 
already  patented  abroad  may  obtain  a  patent  in  France, 
but  the  duration  of  such  latter  patent  cannot  exceed  that 
of  the  patent  delivered  abroad. 


TITLE  IV. 

OF  REPEAL  AND  FORFEITURE,  AND  OF  ACTIONS  RELATING 
THERETO. 

SECTION  L 
OF  REPEAL  AND  FORFEITURE. 

Article   30.     Patents  delivered   in  the  following 
cases  are  void,  and  of  no  effect : — 
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1.  If  the  discovery,  invention,  or  application  is  not 
new; 

•2.  If,  pursuant  to  the  terms  of  Article  3,  the  discovery, 
invention,  or  application  is  not  susceptible  of  being 
patented; 

3.  If  the  patents  relate  to  principles,  methods,  systems, 
discoveries,  or  theoretical  or  purely  scientific  conceptions, 
the  commercial  applications  of  which  are  not  described 
therein ; 

4.  If  the  discovery,  invention,  or  application  is  con- 
sidered contrary  to  public  policy  and  good  manners,  and 
to  existing  laws — ^without  prejudice  in  such  case,  and  in 
that  provided  in  the  preceding  paragraph,  to  the  penal- 
ties which  may  be  incurred  for  the  manu&cture  or  the 
sale  of  prohibited  objects ; 

5.  If  the  title  under  which  the  patent  has  been 
demanded  fraudulently  indicates  an  object  other  than 
the  true  object  of  the  invention ; 

6.  If  the  description  joined  to  the  patent  is  not  suffi- 
cient for  the  carrying  out  of  the  invention,  or  if  it  does 
not  indicate  in  an  explicit  and  complete  manner  the 
true  means  employed  by  the  inventor ; 

7.  If  the  patent  has  been  obtained  contrary  to  the  pro- 
visions of  Article  18. 

Certificates  of  changes,  improvements,  or  additions, 
which  do  not  relate  to  the  principal  patent,  shall  also  be 
void  and  of  no  effect 

Article  81.  Any  discovery,  invention,  or  application, 
which,  in  France  or  abroad,  and  previously  to  the  date  of 
the  deposit  of  the  demand,  has  received  sufficient  publi- 
city to  enable  it  to  be  worked,  shall  not  be  reputed  to 
be  new. 

Article  82.  The  following  shall  be  deprived  of  all 
their  rights : — 

1.  The  patentee  who  has  not  paid  his  annual  payment 
before  the  commencement  of  each  of  the  years  of  the 
duration  of  his  patent ; 
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2.  The  patentee  who  has  not  worked  his  discovery  or 
invention  in  France  within  a  period  of  two  years,  dating 
from  the  day  of  the  signature  of  the  patent ;  or  who  has 
ceased  during  the  space  of  two  consecutive  years  to  work 
the  patent — ^unless,  in  either  case,  he  can  justify  his 
inaction ; 

3.  The  patentee  who  has  introduced  into  France  ob- 
jects manufactured  abroad,  and  similar  to  those  protected 
by  his  patent.  Nevertheless,  the  Ministire  of  Agricul- 
ture and  Commerce,  and  of  Public  Works  can  authorise 
th6  introduction  of  the  following : — 

1.  Models  of  machines. 

2.  Objects  manufactured  abroad,  destined  for  public 
exhibitions,  or  for  trials  to  be  made  with  the  consent  of 
the  Government.  (Thus  modified  by  the  Law  of  the 
31st  May,  1856.) 

Article  33.  Any  person  who,  in  advertisements, 
prospectuses,  signs,  publications,  marks  or  stamps,  de- 
scribes himself  as  a  patentee,  without  possessing  a  patent 
delivered  pursuant  to  law,  or  after  the  expiration  of  a 
prior  patent ;  or  who,  being  a  patentee,  makes  mention  of 
his  titles  without  adding  the  words,  "Sans  garantie  du 
Oauvemement"  shall  incur  a  penalty  of  from  50  francs  to 
1,000  francs,  and  in  case  of  repetition  the  penalty  may 
be  doubled. 


SECTION  XL 
OF  ACnONS  FOB  BEPEAL  OB  FOBFETTtT&E:. 

Abticle  34.  All  parties  interested  can  institute  pro- 
•Ceedings  for  the  repeal  or  forfeiture  of  a  patent.  Such 
actions,  as  well  as  all  contests  relative  to  property  in 
patents,  must  be  brought  before  the  Civil  Court  of  First 
Besort. 

Abticle  35.  If  the  action  is  brought  simultaneously 
against  the  proprietor  of  the  patent  and  against  one  or 
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several  assignees,  sucfa  action  must  be  brought  in  the 
Court  of  the  domicile  of  the  owner  of  the  patent. 

Abticle  36.  The  proceedings  must  be  commenced 
and  carried  through  in  the  form  prescribed  for  niatiirea 
wmmairesy  by  Article  405  and  the  Code  of  Civil  Pro- 
cedure. Notice  thereof  shall  be  given  to  the  Procureur 
of  the  Republic. 

Abticle  37.  In  all  proceedings  to  obtain  the  repeal 
or  forfeiture  of  a  patent,  the  Ministire  Public  msry  inter- 
vene and  demand  that  a  judgment  for  the  same  be 
rendered.  It  may  even  proceed  inmiediately  in  a  special 
action  to  obtain  a  judgment  for  the  repeal  of  a  patent  in 
the  cases  provided  by  Nos.  2,  4  and  5  of  Article  30. 

Abticle  38.  In  the  cases  provided  by  Article  37,  all 
parties  interested  in  the  patent,  whose  muniments  of 
title  have  been  registered  at  the  MirMire  d^ Agriculture  et 
Commerce  pursuant  to  Article  21,  must  be  cited. 

Article  30.  When  a  final  judgment  for  the  absolute 
repeal  or  fotfeiture  of  a  patent  has  been  rendered,  notice 
thereof  shall  be  given  to  the  Ministire  fP Agriculture  et 
Commerce,  and  the  repeal  or  the  forfeiture  shall  be  pub- 
lished in  the  form  prescribed  by  Article  14,  relating  to 
the  obtaining  of  patents. 


TITLE  V. 

OF   INFRINOEHENT — ^PBOCEEDINGS  AND  PENALTIES  RE^ 
LATING  THEBETO. 

Abticle  40.  Any  violation  of  the  rights  of  the  pa- 
tentee, either  by  the  manufacture  of  articles,  or  by  the 
employment  of  means  patented^  constitutes  the  misde- 
meanour of  infringement  Such  offence  is  punished  by 
a  fine  of  from  100  francs  to  2,000  francs. 

Abtiole  41.  Parties  who  have  knowingly  concealed, 
sold,  or  exposed  for  sale,  or  introduced  upon  French  ter- 
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ritory  one  or  more  infringed  articles,  incur  the  same 
penalties  as  infringers. 

Abticle  42.  The  penalties  provided  by  the  present 
law  cannot  be  cumulated. 

The  heaviest  penalty  alone  may  be  imposed  for  all  acts 
anterior  to  the  commencement  of  proceedings. 

Article  43.  In  case  the  offence  is  repeated,  a  penalty 
of  imprisonment  for  a  term  of  from  one  to  six  months 
shall  be  pronounced,  over  and  above  the  fine  provided  by 
Articles  40  and  41. 

An  ofience  is  deemed  to  have  been  repeated  when  the 
defendant  has  been  convicted  of  the  same  offence  within 
the  previous  five  years. 

Imprisonment  for  from  one  to  six  months  may  also  be 
inflicted  if  the  infringer  be  a  workman  or  an  employi 
who  has  worked  in  the  factory  or  in  the  establishment 
of  the  patentee,  or  if  the  infringer  has  associated  himself 
with  such  workmsoi  or  employi  of  the  patentee,  or  ac- 
quired knowledge  from  the  latter  of  the  details  com- 
prised in  the  patent.  In  the  latter  case,  the  workman  or 
employi  can  be  prosecuted  as  an  accomplice. 

Article  44.  Article  463  of  the  Penal  Code  may 
be  applied  in  the  cases  covered  by  the  preceding  pro- 
visions* 

Article  45.  Proceedings  in  the  Tribunal  Correction^' 
nel  to  obtain  the  application  of  the  penalties  above  men- 
tioned cannot  be  instituted  by  the  Ministire  Public  except 
upon  the  complaint  of  the  injured  party. 

Article  46.  The  Tribunal  Correctionnel,  if  it  has  once 
obtained  jurisdiction  of  an  action  for  infringement,  may 
decide  upon  the  defences  put  forward  by  the  defendant, 
either  as  regards  the  repeal  or  forfeiture  of  the  patent, 
or  upon  questions  relating  to  property  in  the  said  patent. 

Article  47.  The  owners  of  the  patent  can,  by  virtue 
of  €01  order  of  the  Court  of  First  Resort,  proceed  by 
huissier  to  designate  and  describe  in  detail,  with  or  with- 
out seizure,  the  objects  which  they  assert  are  infringed. 
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The  order  may  be  made  upon  a  simple  petition,  or  upon 
the  production  of  the  patent.  It  shall  name,  if  neces- 
sary, an  expert  to  assist  the  huissier  in  his  description. 

If  an  application  is  made  for  bsi  order  of  seizure,  the 
said  order  may  require  the  plaintiff  to  furnish  security, 
and  to  pay  the  money  into  the  Came  de  Consignations 
before  proceeding  further. 

A  foreign  patentee  who  has  recourse  to  seizure  must 
always  furnish  security. 

A  copy  of  the  articles  described  or  seized,  and  of  the 
deed  proving  the  deposit  of  security  when  such  security 
is  required,  shall  be  served  upon  the  defendant,  or  the 
proceedings  shall  be  void,  and  the  huissier  responsible  for 
damages. 

Abticle  48.  In  case  the  complainant  fails  to  prosecute, 
either  in  the  Civil  Courts  or  in  the  Tribunal  Correctionnel, 
within  eight  days  from  the  seizure — ^allowing  one  day  for 
every  three  myriamHres  of  distance  between  the  place 
in  which  the  articles  seized  or  described  are  situated  aad 
the  domicile  of  the  [defendant — whether  for  infringing, 
or  for  concealing,  introducing,  or  selling  the  infringing 
articles,  such  seizure  or  description  shall  be  void  by  law, 
without  prejudice  to  the  damages  which  may  be  claimed 
in  the  maimer  prescribed  by  Article  36. 

Abticle  49.  A  judgment  for  the  confiscation  of 
articles  admitted  to  be  infringements,  and,  if  there  be 
any,  of  instruments  or  utensils  destined  specially  to  the 
manufacture  thereof,  shall,  even  in  the  case  of  acquittal, 
be  rendered  against  the  defendant,  whether  for  infringe- 
ment, or  for  concealing,  introducing,  or  selling  the  in- 
fringing articles.  The  articles  confiscated  shall  be  handed 
to  the  proprietor  of  the  patent,  without  prejudice  to  an 
action  for  further  damages,  and  to  the  publication  of  the 
judgment,  when  so  ordered. 
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TITLE  VL 

SPECIAL  AND  PROVISIONAL  HEASUBES. 

Article  60.  Royal  ordinances,  having  the  eflFect  of 
R^glements  cCAdminktratum  Publique,  shall  provide  the 
necessary  measures  for  the  execution  of  the  present  law. 

This  law  shall  not  take  effect  until  three  months  after 
its  promulgation. 

Article  51.  Ordinances  rendered  in  the  same  form 
shall  control  the  application  of  the  present  law  in  the 
colonies,  with  the  modifications  that  may  be  considei^ed 
necessary. 

Article  52*  The  following  laws  shall  be  repealed 
from  the  date  upon  which  the  present  law  becomes  exe- 
cutory, viz. : — 

The  Laws  of  the  7th  of  January  and  25th  of  May, 
1791 ;  that  of  the  20th  September,  1792 ;  the  arrM  of 
the  17th  Vendemiaire,  year  7 ;  the  arrit^  of  the  5th  Vendd- 
miaire  year  9 ;  the  Dicreh  of  the  25th  November,  1806, 
and  25th  January,  1807,  and  all  provisions  previous  to 
the  present  law  relating  to  patents  of  invention,  of  impor- 
tation, and  of  improvements. 

Article  53.  Patents  of  invention,  of  importation, 
and  of  improvements,  actually  in  existence,  delivered 
pursuant  to  laws  anterior  to  the  present  law,  or  abro- 
gated by  royal  ordinance,  shall  be  valid  during  the 
whole  time  which  may  have  been  assigned  to  them  for 
their  duration. 

Article  54.  Any  proceedings  which  may  have  been 
commenced  before  the  promulgation  of  the  present  law 
shall  be  caiTied  to  an  end  in  conformity  with  previous 
laws.  Any  action  for  either  the  infringement,  repeal,  or 
forfeiture  of  a  patent  not  yet  commenced,  must  be  made 
pursuant  to  the  provisions  of  the  present  law,  although 
such  proceedings  may  relate  to  patents  previously  deli-* 
vered. 
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TRADE  MARKS .♦ 

LAW  UPON  MARKS  USED  IN  TRADE  AND  COMMERCE, 

Passed  23rd  June,  1857. 
TITLE  I. 

OP  THE  RIGHT  OF  PROPERTY  IN  TRADE  MARKS. 

Article  L  Trade  or  commercial  marks  are  not  com- 
pulsory, but  decrees  rendered  in  the  form  of  rSgkments 
d' Administration  Publique  may,  by  way  of  exception,  de- 
clare certain  marks  compulsory  for  certain  specified 
articles.  Trade  marks  include  the  following : — ^names  of 
a  distinctive  character,  expressions,  emblems,  imprints, 
stamps,  seals,  vignettes,  reliefs,  letters,  numbers,  enve- 
lopes, and  every  other  sign  employed  to  distinguish  the 
product  of  a  manufactory  or  the  articles  of  a  trade. 

Article  2.  No  person  may  claim,  at  law,  the  ex- 
clusive property  in  a  trade  mark  unless  two  copies 
thereof  have  been  registered  at  the  grefe  of  the  Tribunal 
of  Commerce  of  his  domicile. 

Article  3.  The  registration  is  effective  for  a  period 
of  fifteen  years,  but  property  in  a  trade  mark  may  be 
secured  for  a  further  term  of  fifteen  years  by  means  of  a 
new  registration. 

Article  4.  A  fee  of  1  franc  shall  be  paid  for  the 
drawing  up  of  the  certificate  of  registration  of  each  mark, 
and  for  the  copy  thereof,  not  inclusive  of  the  stamp  and 
registration  fees» 

*  See  the  Commentary  on  this  Law,  page  bOh 
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TITLE  II. 

PBOVISIONS  BELATING  TO  FOREIGNERS. 

Article  5.  Foreigners  who  have  commercial  esta- 
blishments in  France  are  entitled  to  the  benefit  of  the 
present  law  for  the  articles  dealt  in  by  them,  upon  com- 
pliance with  the  formalities  prescribed  herein. 

Article  6.  Foreigners  and  French  subjects,  whose 
establishments  are  situated  out  of  France,  are  equally 
entitled  to  the  benefits  of  the  present  law  for  the  articles 
dealt  in  by  them,  if,  in  the  countries  where  they  are 
situated,  diplomatic  conventions  have  established  reci- 
procity as  regards  French  trade  marks.  In  this  case  the 
deposit  of  foreign  marks  must  be  made  at  the  greffe  of 
the  Tribunal  of  Commerce  of  the  department  of  the 
Seine. 

TITLE    III. 

PENALTIES. 

Article  7.  The  following  are  liable  to  a  fine  of  from 
fifty  francs  to  three  thousjmd  francs,  and  to  imprisonment 
for  from  three  months  to  three  years,  or  to  one  of  such 
penalties : — 

1.  Those  who  have  counterfeited,  or  made  use  of  a  coun- 
terfeit trade  mark; 

2.  Those  who  have  fraudulently  affixed  upon  their 
goods,  or  the  articles  dealt  in  by  them,  a  mark  belonging 
to  another  person ; 

3.  Those  who  have  knowingly  sold  or  exposed  for 
sale  one  or  more  articles  bearing  a  counterfeit  mark,  or 
articles  to  which  trade  marks  have  been  fraudulently 
affixed. 
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Abticle  8.  The  following  are  liable  to  a  fine  of  from 
fifty  francs  to  two  thousand  francs,  and  to  imprisonment 
for  from  one  month  to  one  year,  or  to  one  of  such  pe- 
nalties:— 

1.  Those  who,  without  having  counterfeited  a  mark, 
have  fraudulently  imitated  it  in  a  manner  liable  to  de- 
ceive a  purchaser,  or  who  have  made  use  of  a  mark 
fraudulently  imitated ; 

2.  Those  who  have  made  use  of  a  mark  calculated  to 
deceive  a  purchaser  in  relation  to  the  nature  of  the 
article; 

3.  Those  who  have  knowingly  sold  or  exposed  for 
sale  one  or  more  articles  bearing  a  mark  fraudulently 
imitated,  or  indications  calculated  to  deceive  a  piu'chaser 
in  relation  to  the  nature  of  the  goods. 

Article  9.  The  following  are  liable  to  a  fine  of  from 
fifty  francs  to  one  thousand  francs,  or  to  imprisonment 
for  from  fifteen  days  to  six  months,  or  to  one  of  such 
penalties  only: 

1.  Those  who  have  failed  to  put  upon  their  goods  a 
mark  declared  to  be  obligatoiy ; 

2.  Those  who  have  sold  or  exposed  for  sale  one  or 
more  articles  which  do  not  bear  a  mark  declared  obli- 
gatory in  respect  to  the  same ; 

3.  Those  who  have  violated  the  decree  rendered  in 
execution  of  Article  1  of  the  present  law. 

Article  10.  The  penalties  provided  by  the  present 
law  cannot  be  cumulative. 

The  highest  penalty  only  may  be  inflicted  for  all  acts 
anterior  to  the  commencement  of  proceedings. 

Article  11.  The  penalties  prescribed  by  Articles  7, 
8,  and  9  may  be  doubled  in  case  of  a  new  ofience.  A 
new  offence  is  one  of  the  same  nature  that  has  been  com- 
mitted within  five  years  of  a  sentence  passed  for  violation 
of  this  law . 

Article  12.  Article  463  of  the  Penal  Code  may  be 
Applied  to  offences  comprised  in  the  present  law. 
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Article  13.  OiSenders  may,  in  addition,  be  deprived 
of  the  right  of  voting  in  the  election  to  the  Tribunals, 
the  Chambers  of  Commerce,  the  Chambre  Comultative  des 
Arts  et  Manufactures,  and  to  the  Conseil  des  Prud'hommes, 
during  a  period  which  shall  not  exceed  ten  years. 

The  Tribunal  may  order  that  the  judgment  be  pub- 
lished in  specified  places,  and  that  such  judgment  be 
inserted,  wholly  or  in  part,  in  specified  newspapers,  all 
at  the  expense  of  the  defendant. 

Article  14.  The  confiscation  of  goods,  the  marks 
upon  which  violate  the  provisions  of  Articles  7  and  8, 
may,  even  in  case  of  acquittal,  be  ordered  by  the  Tri- 
bunal, as  weU  as  that  of  instruments  and  tools  that  have 
specially  served  to  commit  the  ofience.  The  Tribunal 
may  order  that  the  objects  confiscated  be  handed  to  the 
proprietor  of  the  violated  mark,  independently  of  heavier 
damages,  in  case  such  can  be  proved*  It  shall  order  in 
every  case  the  destruction  of  marks  recognised  as  vio- 
lations of  the  provisions  of  Articles  7  and  8. 

Article  16.  In  the  cases  provided  for  by  the  first 
two  paragraphs  of  Article  9,  the  Tribunal  shall  in  all 
cases  order  that  marks  declared  to  be  obligatory  be 
aflked  to  the  articles  to  which  they  apply.  The  Tri- 
bunal may  order  the  confiscation  of  the  articles  if  the 
defendant  has  been  convicted  within  the  preceding  five 
years  of  one  of  the  offences  provided  for  by  the  first  two 
paragraphs  of  Article  9. 


TITLE  IV. 
jurisdiction. 

Article  16.  Civil  actions  relating  to  trade  marks 
shall  be  brought  before  the  Civil  Courts,  and  shall  be 
tried  as  summary  proceedings. 

In  case  the  proceedings  are  commenced  in  the  Cri- 
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minal  Court,  if  the  defendant  sets  forth  in  his  defence 
questions  relating  to  the  ownership  of  the  mark,  the 
Tribunal  de  Police  Correclionnelle  shall  decide  upon  such 
defence. 

Article  17.  The  proprietor  of  a  trade  mark  may- 
commission  any  huimer  to  obtain  a  detailed  description, 
with  or  without  seizure,  of  the  articles  which  he  alleges 
to  be  marked  to  his  prejudice,  in  violation  of  the 
provisions  of  the  present  law,  upon  obtaining  an  order 
therefor  from  the  President  of  the  Civil  Tribunal  of  First 
Instance,  or  from  the  Justice  of  the  Peace  of  the  Cantm, 
in  case  there  is  no  Tribunal  in  the  place  in  which  the 
articles  to  be  described  or  to  be  seized  are  found.  The 
order  shall  be  made  upon  simple  petition,  and  upon  the 
presentation  of  the  certificate  of  registration  of  the 
mark.  The  order  shall  name,  in  case  of  need,  an  expert 
to  assist  the  humier  in  his  description. 

When  an  application  for  an  order  of  seizure  is  made, 
the  Judge  may  require  the  applicant  to  furnish  security, 
which  he  shall  be  compelled  to  do  before  proceeding  to 
seize. 

A  copy  of  the  order,  and  of  a  document  proving  the 
deposit  of  the  security,  in  case  such  is  required,  shall  be 
served  upon  the  parties  in  possession  of  the  articles  to 
be  described  or  seized,  in  default  of  which  the  proceedings 
shall  be  void,  and  the  huissier  responsible  in  damages. 

Article  18.  In  case  the  plaintiff  fails  to  follow  up 
his  seizure,  by  proceeding  in  either  a  civil  or  a  criminal 
court  within  fifteen  days — allowing  one  day  for  every 
myriamitre  of  distance  (1  mf/riamitre=Q  miles,  1  furlong, 
28  poles)  between  the  place  in  which  the  articles  des- 
cribed or  seized  are  found  and  the  domicile  of  the  party 
against  whom  the  action  is  to  be  brought — ^the  description 
or  seizure  shall  be  ipso  facto  void,  and  may  give  rise 
to  an  action  for  damages. 
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TITLE  V. 

GENERAL  AND  PROVISIONAL  MEASURES. 

Article  19.  All  foreign  articles  that  bear  either  the 
trade  mark  or  the  name  of  a  manufacturer  residing  in 
France,  or  the  name  or  place  of  a  French  manufactory, 
are  prohibited  from  entering  France,  from  passing  through 
France,  or  being  warehoused  there,  and  may  be  seized 
wherever  found,  either  by  the  Custom  House,  or  upon 
the  complaint  of  the  Miniatire  Public,  or  of  the  injured 
party. 

In  case  the  seizure  is  made  at  the  request  of  the  Cus- 
tom House,  a  report  of  the  seizure  shall  be  made  and 
forwarded  to  the  Miniature  Public, 

The  action  provided  for  by  Article  18,  whether  at  the 
instance  of  the  MinisUre  Public  or  at  that  of  the  injured 
party,  shall  be  brought  within  two  months  after  seizure, 
or  the  seizure  shall  be  void. 

The  provisions  of  Article  14  are  applicable  to  articles 
seized  pursuant  to  the  present  Article. 

Article  20.  All  the  provisions  of  the  present  law  are 
applicable  to  wines,  brandies,  and  other  drinks,  to  cattle, 
grain,  flour,  and  generally  to  all  products  of  agriculture. 

Article  21.  All  registrations  of  trade  marks,  made  at 
the  grefe  of  the  Tribunal  of  Commerce  previous  to  the 
present  law,  shall  be  effective  for  fifteen  years,  dating 
from  the  period  when  the  said  law  becomes  executory. 

Article  22.  The  present  law  shall  not  become  exe- 
cutory until  six  months  after  its  promulgation. 

A  riglement  de  V Administration  Puhlique  shall  determine 
the  formalities  to  be  fulfilled  for  the  registration  and 
publication  of  trade  marks,  and  aU  other  necessary 
measures  for  the  execution  of  the  law. 

Existing  provisions,  not  contradictory  to  the  terms  of 
the  present  law,  shall  remain  in  force. 
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LAW  ESTABLTSfflNQ  A  STAMP  OR  SPECIAL 
MARK  TO  BE  AFFIXED  TO  TRADE  MARKS. 

Article  1.  The  Goveniment  shall  aflSx  to  every  trade 
mark  registered  in  conformity  to  the  Law  of  23rd  June, 
1857,  upon  the  written  application  of  the  owner  thereof, 
whether  the  said  trade  mark  be  marked  .upon  labels, 
bands,  or  envelopes  of  paper  or  of  metal,  a  special  stamp 
for  the  purpose  of  guaranteeing  the  authenticity  of  the 
trade  mark.  The  stamp  may  be  affixed  to  the  trade 
mark,  even  though  it  form  part  of  the  article  itself,  if  the 
Government  deem  it  capable  of  receiving  the  same. 

Article  2.  A  fee,  varying  from  one  centime  to  one 
franc,  shall  be  paid  to  the  State  for  every  stamp.  If 
affixed  upon  the  article  itself,  the  fee  shall  not  be  less 
than  five  centimes  or  more  than  five  fi«ncs. 

Article  3.  The  amount  of  the  fee  shall  be  propor- 
tionate to  the  value  of  the  article  to  which  the  trade 
mark  is  attached,  and  to  the  difficulty  of  affixing  the 
stamp  thereto. 

A  Rigkment  (P  Administration  Public  shall  determine  the 
afore-mentioned  proportion ;  the  metals  upon  which  the 
stamp  shall  be  applied ;  the  conditions  under  which  the 
application  shall  be  made,  and  other  measures  executory 
of  the  present  law. 

Article  4.  A  sale  by  the  owner  of  the  trade  mark  of 
the  article  covered  by  the  same  at  a  higher  price  than 
that  corresponding  to  the  fee  paid,  shall  be  punishable 
for  each  offence  by  a  penalty  of  one  hundred  francs  to  five 
thousand  francs.  Such  sales  shall  be  denounced  in  eveiy 
place  open  to  the  public  by  the  officials  authorised  to 
['  report  upon  the  subject  of  stamps  and  indirect  taxes, 

4  and  by  Post-office  and  Custom-house  agents,  in  case  of 

;  expoi-tation.     The  agents  shall  have  one-fourth  of  the 

8  E 


Digitized  by 


Google 


786  LAW  UPON  TRADB  MARKS. 

penalty  recoverei  The  facts  attending  the  sale  shall  be 
set  forth,  and  the  matter  subjected  to  the  following 
jurisdiction: — 1.  As  with  respect  to  stamps  when  the 
stamp  has  been  affixed  to  paper.  2.  As  with  respect  to 
indirect  taxation  when  a  stamp  has  been  used  that  leaves 
an  impression. 

Article  5.  French  Consuls  abroad  are  hereby  autho- 
rised to  draw  up  reports  concerning  the  fraudulent  use 
of  trade  marks,  and  to  forward  the  same  to  the  competent 
parties. 

Article  6.  Those  parties  who  shall  counterfeit  or 
imitate  the  stamp  established  by  this  law,  and  those 
who  shall  make  use  of  counterfeit  or  imitation  stamps, 
shall  be  punished  according  to  the  provision  of  Article 
140  of  the  Penal  Code,  without  prejudice  to  civil  da- 
mages. Every  other  fraudulent  use  of  stamps,  or  of 
labels,  bands,  envelopes,  or  impressions  which  may  be 
covered  thereby,  shall  be  punished  according  to  the 
provisions  of  Article  142  of  the  said  Code.  Article  463 
of  the  Penal  Code  shall  bo  applicable  thereto. 

Article  7.  The  stamp  affixed  by  the  State  upon  a 
trade  mark  shaU  form  an  integral  part  of  the  said  mark. 
In  case  the  State  fails  to  prosecute,  in  France  or  abroad, 
the  counterfeiting  or  the  imitation  of  the  said  stamp, 
the  owner  of  the  mark  may  himself  prosecute. 

Article  8.  The  present  law  shall  be  applicable  in 
the  French  Colonies  and  in  Algeria. 

Article  9.  The  provisions  of  other  laws  now  in 
force,  bearing  upon  trade  marks,  commercial  designations, 
patterns  and  models  of  manufacture^  shall  be  available 
to  aliens,  if  the  jurisprudence  of  their  country  or  inter- 
national treaties  secure  reciprocal  rights  to  French 
citizens. 
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PROPOSED  LAW  AS  VOTED  BY  THE  SENATE. 

LAW  RELATING  TO  COHMEECUL   PATTERNS  AND 
MODELS.* 


TITLE  L 

GENERAL  PROVISIONS. 

Article  1.  The  originator  of  a  eommercial  design  or 
model  has  the  exclusive  right,  himself^  his  heirs,  and  his 
assigns,  to  be  the  nser  thereof,  for  the  time  and  under  the 
conditions  hereinafter  prescribed 

Article  2.  All  arrangements,  dispositions,  or  com- 
binations of  lines  or  colours  designed  for  the  purpose  of 
reproduction  in  manufacture,  are  termed  commercial 
patterns. 

Every  work  in  relief,  destined  to  be  reproduced  in 
manu&cture  as  an  article  or  separate  part  of  an  article, 
is  termed  a  commercial  model 

Article  3.  Works  which  are  essentially  artistic  are 
not  included  in  these  categories. 

These  works  shall  be  protected  by  the  law  of  the  19  th 
July,  1793,  and  by  the  other  laws  relating  to  artisl^c 
property. 

Article  4.  The  time  of  exclusive  right  of  user 
guaranteed  by  Article  1,  shall  not  exceed  fifteen  years. 

If  this  right  has  been  claimed  for  a  less  time,  the 
term  can  be  extended  to  the  expiration  of  the  maximum 
upon  the  payment  of  the  fees  specified  in  Article  16,  and 
upon  the  condition  that  a  declaration  be  made  at  the 
place  of  registration  at  least  three  months  beforehand. 

*  See  the  Commentaiy,  page  541. 
3e  2 
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TITLE  n, 

CONCEBNING  THE  DEPOSIT  OF  FEES,  THE  CX>MMUKICATION 
AND  PUBLIGATIOK  OF  PATTERNS  AND  MODELS. 

Article  5.  Whosoever  shall  desire  to  claim  the 
exclusive  right  to  be  the  user  of  a  commercial  pattern  or 
model,  shall  deposit  a  specimen  thereof  with  the  derk  of 
the  Tribunal  of  Commerce. 

The  date  of  the  deposit  shall  constitute  the  date  from 
which  the  rights  of  the  depositor  shall  run. 

A  rigUment  d* Administration  Publique  shall  regulate 
the  maximum  dimensions  and  weight  of  the  specimens. 

Article  6.  Each  deposit  shall  be  evidenced  by  a 
report  drawn  up  upon  a  special  register  by  the  derk. 

This  report  shall  state  the  surname,  Christian  name, 
and  domicile  of  the  depositor,  the  number  in  order  of  re- 
gistration, a  brief  description  of  the  article  deposited,  the 
day  and  the  hour  of  the  deposit,  the  length  of  time 
during  which  the  exdusive  right  is  claimed,  and  the 
declaration  that  the  depositor  has  presented  the  receipt 
for  the  fees  required  by  Artide  16. 

It  shall  be  signed  by  the  clerk,  as  well  as  by  the 
depositor  or  his  power  of  attorney. 

Article  7*  Three  specimens  shall  be  deposited. 
Each  one  of  these  specimens  shall  bear  the  signatures  re- 
quired by  the  report,  except  when  the  deposit  is  secret. 

Only  one  report  can  be  drawn  up  for  patterns  and 
models  of  the  same  nature  belonging  to  the  same  person, 
and  deposited  at  the  same  time. 

Article  8.  A  copy  of  the  report  and  one  of  the 
specimens  shall  be  handed  to  the  depositor. 

A  second  specimen  shall  be  deposited  at  the  office  of 
the  clerk  of  the  Tribunal. 

The  third  shall  be  sent  by  the  clerk  to  the  central 
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dep6t  chosen  for  that  purpose  hy  the  Minister  of  Agri- 
coltore  and  Commerce. 

Article  9.  These  specimens  shall  be  open  to  the 
pablic  without  the  charge  of  a  fee. 

Every  person  shall  be  able  to  obtain  a  copy  at  his 
own  expense,  upon  fulfilling  the  formalities  which  shall 
be  determined  by  a  r^glement  <r Adminiatratum  PubUque. 

Article  10.  Specimens  may  be  deposited  under 
seal 

In  this  case  the  specimens  shall  be  presented  to  the 
derk  in  three  separate  envelopes,  which  shall  be  dated, 
and  shall  bear  a  declaration  of  the  depositor,  stating  the 
number  of  the  specimens  deposited,  and  stating  that 
the  specimens  in  the  separate  envelopes  are  respectively 
identical 

These  envelopes  shall  be  signed  by  the  said  depositor, 
and  sealed  with  his  seal. 

Only  a  single  envelope  shall  be  used  for  patterns 
of  the  same  nature,  belonging  to  the  same  person,  and 
deposited  at  the  same  time. 

The  clerk  shall  put  his  mark  upon  the  envelopes,  and 
affix  thereto  the  seal  of  his  court 

A  r^gkment  tC Administration  Publique  shall  determine 
the  maximum  of  dimensions  and  weight  of  the  enve- 
lopes permitted. 

Article  U.  One  of  these  envelopes  shall  be  re- 
turned to  the  depositor;  the  other  two  shall  remain 
deposited  with  the  derk  until  the  day  when  the  speci- 
mens can  be  made  public. 

Article  12.  Upon  that  day  a  copy  of  the  said 
specimen  shall  be  sent  to  the  central  depdt  mentioned 
in  Artide  8. 

Article  13.  The  specimens  referred  to  in  Artide  10 
shall  not  be  kept  secret  for  more  than  one  year  from  the 
day  of  deposit. 

Article  14.  If  during  this  time  a  dispute  should 
arise  as  to  the  property  of  a  pattern  or  model  deposited 
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conformably  to  Article  10,  the  President  of  the  Tribunal 
having  jurisdiction  in  the  case  shall  proceed  to  the  opening 
of  the  envelopes  which^have  been  returned  to  the  parties  in 
suit,  in  compliance  with  Article  11.  This  magistrate 
shall,  in  addition,  address  letters  rogatory  to  the  Presi- 
dent of  the  Tribunal  where  the  envelopes  have  been  de- 
posited, requesting  him  to  open  the  said  envelopes.  The 
clerk  shall  draw  up  a  report  of  that  operation. 

Abticle  15.  The  clerk  shall  have  a  right  to  exact  a 
fee  of  3  francs  for  the  drawing  up  of  every  report,  and 
for  the  cost  of  every  remittance,  without  including  the 
expenses  of  stamp  and  registration. 

Article  16.  A  fee  of  one  franc  shall  be  paid  for  each 
iipecimen  every  year  during  which  the  exclusive  right 
has  been  demanded. 

Abticle  17.  Every  false  declaration,  in  case  of  a 
deposit  under  seal,  made  with  a  view  of  avoiding  the  pay- 
ment of  the  fees  required  by  Article  16,  shall  be  punished 
by  a  fine  of  from  lOOf.  to  500f.,  and  shall  give  rise  to 
damages  in  a  sum  amounting  to  ten  times  the  value  of 
the  rights  which  have  been  violated.  This  is  without 
prejudice  to  the  annulment  provided  for  by  Article  21. 

Article  18.  An  official  sheet  shall  publish  periodi- 
cally the  names  of  the  depositors,  accompanied  by  the 
details  required  by  Article  6  for  the  reports,  besides  that 
relative  to  the  presentation  of  the  receipt  for  fees. 


TITLE  m. 

OF  THE  BIGHTS  OF  FOBEIONEBS. 

Abticle  19.  Sttangers  residing  in  France  shall  have 
the  benefit  of  the  present  laW,  by  fulfilling  the  formali- 
ties which  it  requires. 

Article  20.  Strangers  and  French  citizens  residing 
Outside  of  France  shall  enjoy  the  provisions  of  this  law, 
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by  fulfilling  the  same  formalities^  if  there  exist  in  the 
country  where  they  reside,  diplomatic  treaties  or  laws 
by  which  a  reciprocity  is  allowed  for  French  patterns 
and  models. 

In  such  case  the  foreign  patterns  and  models  shall  be 
deposited  at  the  office  of  the  clerk  of  the  Tribunal  of 
Commerce  of  the  Seine. 


TITLE  IV. 

WHEN  VOIB  AND  WHEN  VOIDABLE. 

Article  21.  Registration  shall  be  void  ab  initio  in 
the  following  cases : — 

1.  If  the  patterns  or  models,  specimens  of  which  have 
been  deposited,  are  not  new ; 

2.  If,  prior  to  the  deposit,  they  have  been  commer- 
cially published ; 

3.  If,  in  case  of  deposit  under  seal,  the  depositor  is 
convicted  of  having  made  fiedse  declarations ; 

4.  If  the  deposit  has  been  made  by  one  other  than  the 
true  owner. 

In  case  the  deposit  shall  have  been  declared  void,  a 
brief  mention  of  the  decision  shall  be  made  by  the  derk 
upon  the  demand  of  any  interested  party,  upon  the 
margin  of  the  report  drawn  up  in  compliance  with 
Article  6. 

Advice  of  this  entry  shall  be  transmitted  by  the  clerk 
to  the  competent  authority  in  order  that  it  may  be 
inserted  in  the  official  journal  published  by  the  Adminis- 
tration. 

Article  22.  The  deposits  are  voidable  in  the  follow- 
ing cases ; — 

In  case  the  depositor  shall  not  have  dealt  in  the 
tnodels  or  designs  in  France  during  the  year  following 
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the  date  of  deposit,  if  the  deposit  has  been  made  not 
under  seal,  or  within  the  year  which  shall  follow  the 
publication  of  the  deposit,  if  under  seal,  unless  the  im- 
possibility of  doing  so  has  been  inscribed  upon  the 
margin  of  the  report,  concerning  which  impossibility 
the  Courts  shall  have  the  discretion  of  deciding  in  case 
of  dispute. 

TITLE  V. 

OF  COUNTERFEITING,  ITS  PKOSECUTION  AND  ITS  PENALTIES. 

Article  23.  Every  infringement  upon  the  rights 
guaranteed  by  the  present  law,  whether  by  reproduction 
or  by  fraudulent  imitation  of  a  commercial  pattern  or 
model  of  which  specimens  have  been  duly  registered, 
used  upon  an  article  of  the  same  nature  or  of  different 
nature,  constitutes  the  crime  of  counterfeiting,  and  is 
punishable  by  a  fine  of  from  lOOf.  to  2,000f. 

If  the  counterfeiter  or  imitator  is  a  workman  or 
employ^  who  has  worked  for  the  party  injured,  or  if  he 
has  obtained  cognisance  of  the  patterns  or  models  through 
a  workman  or  emphyi  in  the  same  category,  he  shall  be 
subject,  in  addition,  to  imprisonment  for  from  one  to 
six  months. 

The  same  penalties  may  be  inflicted  upon : — 

1.  Accomplices  within  the  terms  of  Article  60  of  the 
Penal  Code ; 

2.  Those  who  shall,  with  guilty  knowledge,  have  re- 
ceived, sold,  exposed  for  sale,  or  introduced  upon  French 
territory  one  or  more  articles  counterfeited  or  fraudu- 
lently imitated. 

Guilty  parties  may,  in  addition,  be  deprived  during  a 
time  which  shall  not  exceed  five  years,  of  the  right 
of  voting,  or  of  being  elected  to  the  Tribunals  and 
Chambers  of  Commerce,  as  well  as  to  the  Conaeik  de 
JPru^hommea. 

The  tribunals  having  jurisdiction  may,  upon  the  de- 
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mand  of  the  plaintiff,  apply  the  provisions  of  Article 
1036  of  the  Code  of  Civil  Procedure,  relative  to  the 
insertion  and  posting  up  of  judgments,  without  affecting 
the  amount  of  damagea 

Article  24.  In  case  of  a  second  offence,  the  fine  may 
be  doubled,  and  the  guilty  party  shall  be  condemned  to 
imprisonment  for  from  one  to  six  months. 

It  shall  be  considered  a  second  offence  if  a  conviction 
for  the  misdemeanor,  whether  under  the  present  law  or 
under  those  which  regulate  artistic  and  industrial  pro- 
perty, shall  have  been  pronounced  within  five  years. 

In  the  case  provided  by  the  second  paragraph  of  the 
preceding  article,  the  penalty  of  imprisonment  may  be 
increased  to  one  year. 

Article  25.  Article  463  of  the  Penal  Code  is  ap- 
plicable to  misdemeanors  covered  by  the  preceding 
provisions. 

Article  26.  The  penalties  inflicted  by  the  present 
law  cannot  be  cumulated. 

Only  the  greatest  penalty  may  be  inflicted  for  all  the 
acts  anterior  to  the  date  of  the  first  prosecution. 

Article  27.  A  criminal  action  for  the  application  of 
these  penalties  cannot  be  instituted  by  the  Minktire 
Public,  except  upon  the  complaint  of  the  injured  party. 

This  party  shall  have  the  right  to  arrest  the  proceed- 
ings by  abandoning  his  complaint,  in  which  case  the 
Public  Treasury  shall  have  recourse  against  that  party 
for  the  recovery  of  the  costs  and  disbursements. 

Article  28.  In  case  of  conviction,  the  articles  recog- 
nised to  have  been  counterfeited  or  fraudulently  imitated, 
and  the  instruments  or  utensils  which  have  particu- 
larly served  for  their  manufacture,  and  could  serve  no 
other  purpose,  shall  be  confiscated. 

Confiscated  articles  shall  be  handed  over  to  the  owners 
of  the  patterns  or  models. 

In  case  of  acquittal,  confiscation  of  the  articles  recog- 
nised to  have  been  counterfeited  can  alone  be  exacted. 
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TITLE  VI. 

OF  JURISDICTION. 

Article  29.  Civil  actions  respecting  commercial 
patterns  and  models  shall  be  brought  before  the  Civil 
Courts  and  judged  as  summary  proceedings,  unless  the 
dispute  arises  amongst  merchants;  in  this  case  the 
Commercial  Courts  shaU  have  jurisdiction,  conformably 
to  Article  631  of  the  Code  of  Commerce, 

Article  30.  In  case  of  criminal  prosecution,  the 
Court  before  which  the  case  is  brought  shall  have  juris- 
diction over  the  defences,  whether  they  set  up  that  the 
registration  was  void,  or  that  it  was  voidable,  or  over 
questions  relating  to  the  right  of  user  of  the  designs  or 
models. 

Article  31.  The  injured  party  shall  have  recourse  to 
hutssiera  for  the  purpose  of  description,  with  or  without 
seizure,  of  the  objects  declared  to  be  counterfeited  or 
fraudulently  imitated,  by  virtue  of  an  order  of  the  Civil 
Court  having  jurisdiction  over  the  place  where  the 
proceedings  are  to  take  place. 

The  description  and  seizure  shall  include  the  instru- 
ments and  utensils  which  have  been  used  particularly  for 
the  peipetration  of  the  misdemeanor,  as  well  as  articles 
which  may  serve  to  prove  it,  and  may  be  considered  as 
evidence  for  the  prosecution. 

The  order  shall  be  granted  upon  a  simple  petition 
signed  by  the  party  or  by  his  power  of  attorney,  and  • 
upon  the  production  of  the  certificate  of  registration 
exacted  by  the  present  law ;  it  shall  contain,  if  occasion 
requires,  the  appointment  of  an  expert  to  aid  the  huissier 
in  his  proceedings. 

The  President  shall,  in  addition,  authorise  the  party 
making  the  seizure  to  obtain  the  assistance  of  an  officer 
of  police  or  of  the  Justice  of  the  Peace  of  the  Canton* 
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The  said  order  may  require  of  the  petitioner  security, 
which  this  latter  shall  be  obliged  to  give,  before  proceed- 
ing to  the  execution  of  the  order. 

Security  shall  always  be  required  of  a  petitioner  who 
is  a  stranger,  and  has  no  domicile  in  France. 

A  copy  of  the  articles  described  or  seized  shall  be  left 
with  the  party  holding  the  same,  as  well  as  the  order  and 
the  certificate  of  deposit  of  security  when  the  order 
requires  it;  all  this  under  penalty  of  nullity  and  of 
damages  against  the  Auissier, 

Article  32.  In  case  of  objection  or  resistance  to  the 
execution  of  the  order,  a  referee  shall  be  appointed  by 
the  President  of  the  Tribunal  For  this  purpose  an 
adjournment  shall  be  had  and  a  watch  put  upon  the 
premises,  outside  or  inside,  or  both,  if  the  occasion 
demands  it. 

Article  83.  If  the  party  prosecuting  fail  to  institute 
an  action  either  before  the  Civil  or  before  the  Criminal 
Courts  within  fifteen  days  from  the  day  when  the  opera- 
tions specified  in  Article  36,  together  with  one  day  for 
every  five  myriam^tres  of  distance  between  the  place 
where  the  objects  described  or  seized  are  found  and  the 
domicile  of  the  defendant,  these  operations  shall  be  ipso 
facto  void,  without  prejudice  to  an  action  for  damages 
therefor. 

This  limitation  shall  not  run  while  the  referee  is 
sitting  in  conformity  with  Article  82 ;  it  shall  recommence 
to  run  firom  the  day  when  the  order  of  the  President 
shall  be  rendered  final. 

Article  34.  The  present  law  shall  have  no  effect  till 
six  months  after  its  promulgation. 

Nevertheless,  registrations  effected  before  this  promul-> 
gation  shall  not  reserve  to  the  party  registering  an 
exclusive  right  for  more  than  fifteen  years. 

Article  35.  Patterns  or  models  previously  deposited 
at  the  Archives  of  the  Conseib  de  PrucThommea  or  at  the 
clerks'  office  of  the  Civil  Courts,  shall  be  transported  to 
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the  clerk's  office  of  the  Tribunal  of  Commerce  having 
jurisdiction. 

The  specimens  of  models  shall  immediately  be  made 
public;  patterns  shall  be  made  public  one  year  after 
the  expiration  of  the  term  fixed  by  Article  34. 

Article  36.  In  case  the  depositor,  at  the  moment  of 
the  deposit  of  his  pattern  or  model,  shall  have  claimed  to 
reserve  the  exclusive  property  in  himself,  the  length  of 
time  during  which  he  shall  be  entitled  to  exclusive  pro- 
perty shall  be  reduced  to  fifteen  years,  running  from  the 
day  when  the  present  law  shall  become  executory. 

However,  the  depositor  shall  have  the  right  to  obtain 
a  renewal  for  new  terms  of  fifteen  years,  at  the  most,  by 
accomplishing  the  formality  of  declaration  required  by 
Article  4,  and  paying  the  fees  specified  in  Articles  15 
and  16. 

From  the  day  specified  in  the  first  paragraph  of  the 
present  Article,  the  depositor  shall  be  liable  to  have  his 
registration  declared  void  or  voidable,  according  to  the 
provisions  of  Articles  21  and  22. 

Article  37.  A  riglement  d' Administration  publique 
shall  enact  the  provisions  necessary  for  putting  this 
present  law  into  execution. 

Article  38.  Ordinances  rendered  in  the  same  manner 
shall  regulate  the  application  of  this  law  to  Algiers  and 
the  Colonies, 

Article  39.  The  fees  specified  in  Article  16  shall  be 
received  by  the  Consul,  who  shall  transmit  the  specimens 
either  to  the  Clerk  of  the  Tribunal  of  Commerce  of  the 
depositor,  or  if  he  has  no  domicile,  to  the  Clerk  of  the 
Tribunal  of  Commerce  of  the  Seine. 

Article  40.  All  prior  provisions  contrary  to  the 
present  law,  relative  to  commercial  patterns  or  models 
are  hereby  repealed. 
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LAW  RELATING  TO  THE  ALTERATION  AND 
FRAUDULENT  USE  OF  NAMES  UPON  MANU- 
FACTURED GOODS * 


Issued  the  28th  of  July,  1824. 


Article  1.  Every  person  who  shall  either  aflSx  or 
cause  to  appear  upon  manufactured  goods  the  name  of  a 
manufacturer  other  than  that  of  the  person  who  is  the 
real  manufacturer  of  the  same;  or  the  firm  name  of  a 
factory  other  than  that  in  which  the  said  goods  shall 
have  been  manufactured ;  or,  finally,  the  name  of  a  place 
other  than  that  in  which  the  goods  shall  have  been  ma- 
nufactured, either  by  adding  thereto,  or  by  taking  there- 
from, or  by  alteration  of  any  kind  whatever,  shall  be 
liable  to  the  penalties  provided  for  by  Article  423  of  the 
Penal  Code,  without  prejudice  to  an  action  for  damages, 
if  grounds  for  such  may  have  arisen. 

Eveiy  merchant,  agent,  broker  or  retailer,  shall  be 
subject  to  prosecution  if  he  shall  have  knowingly  ex- 
posed for  sale,  or  put  into  circulation,  articles  bearing 
names  that  have  been  altered  or  fraudulently  used. 

Article  2.  The  above  mentioned  cases  of  infringe- 
ment shall  no  longer  be  subject  to  the  provisions  relating 
to  the  infringement  of  particular  marks  provided  for  by 
Articles  142  and  143  of  the  Penal  Code,  Article  17  of 
the  Law  of  the  12th  April,  1803^  notwithstanding. 

^  See  Commentarj,  page  635, 
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Ahonnement—we  definition,  page  137. 

Absence — When  a  person  has  been  absent  and  not  heard  from  for 
more  than  four  years,  he  may  be  declared  absent  by  the 
Court,  and  his  heirs  may  obtain  provisional  possession  of  his 
property. 
A  capital  variable — see  SoeUtS  a  capital  variable. 
A  Caution^  aee  Acquit  d  caution. 
Accepts — Accepted. 

Acquit  d  Caution — see  definition,  page  264. 
Acte  authentique — see  pages  10  and  19. 

Aete  de  Commerce — Commercial  transaction.  Defined  and  enume- 
rated in  Articles  632  and  633  of  the  Code  de  Commerce. — The 
distinction  between  transactions  that  are  commercial  and 
transactions  that  are  not,  is  important,  as  it  is  this  difference 
that  determines  the  jurisdiction  of  the  Tribunal  de  Commerce. 
Acte  defraneisation^The  certificate  of  registration  of  a  idiip,  by 

virtue  of  which  its  French  nationality  is  certified: 
Jete  de  protestation-- see  definition,  page  215. 
Aete  de  perquidtion^Bee  definition,  page  221. 
Aetes  executoires — Judgments  and  notanal  deeds,  by  virtue  of  which 
execution  can  issue,  and  the  sale  of  the  goods  attested  thereby 
be  ordered — see  also  page  10. 
Acte  extrajudiciaire—Docximent  served  by  kuissier  upon  the  de- 
mand of  one  party  upon  another  party  without  legal  proceed- 
ings. 
Jcte  notarie — see  Aete  Public. 
Aete  Pyblic — This  term  is  sometimes  applied  to  an  aete  anthem" 

ti^-    See  Acte  authentique. 
Acte  sous  seings  prives—^oe  Sous  seings  privis. 
jictuff^  civiles — Actions  at  Law.    This  expression  is  used  in  con- 
tradistinction to  actions  publiques^  which  is  the  name  given  to 
1^  proceedings  instituted  by  the  Ministkre  Public  for  enforce- 
jnent  of  penflJties.    Article  601  provides  that,  save  in  the  ex- 
^ptions  contained  in  Article  595,  actions  eiviles  to  which  the 
l^^nkrupt  is  a  party,  shall  never  be  prosecuted  by  the  Ministhre 
public. 
A  f/iiti^^-^^^  Certificat  d'addition. 

^oiw^ — ^Members  of  the  Corporation  of  Agents  de  Change,  who 
^      oomp^^^  with  the  tSyndie,  the  Chambre  Syndicale. 

A    inistr^^^^ — General  term  applied   to  the  general  body  of 

-^         r%\}\\o  functionaries  charged  and  connected  with  the  executive 

power. 


3f 


Digitized  by 


Google 


802  GLOSSARY. 

Administration  des  Finance.^— 'Snme  given  to  all  the  offices  which 

constitate  the  Ministhre  des  Finances. 
Afands  perdus — eee  Fonds  ptrdm. 

Aforfait — The  name  given  to  an  executory  contract,  in  which  the 
consideratiou  consists  of  a  definite  sum.  The  risk  is  cast 
thereby  entirely  upon  the  part^  who  undertakes  the  execution 
of  the  contract,  wnich  cannot  in  any  case  give  occasion  for  an 
accounting  between  the  parties. 

A  forfait  Sf  sans  garantie — Formula  used  in  endorsing,  equivalent 
to  "  without  recourse.*' 

Agent  de  Change — see  page  117. 

Agriii — see  page  695. 

A  grosse  aventure — see  page  333. 

Antiehrhe  is  the  agreement  by  which  a  debtor  transfers  to  his 
creditors  certa^  real  property,  with  power  to  the  latter  to 
receive  the  income  thereof  until  full  payment  of  the  debt. 

Apparts — When  an  individual  enters  into  a  partnership,  he  neces- 
sarily contributes  to  the  partnership  funds,  either  by  paying  a 
sum  of  money  or  by  bringing  in  its  equivalent  in  security  or 
value  of  some  description,  or  his  services. 

Apports  en  nature — That  which  a  partner  brings  into  the  partner- 
ship other  than  in  cash  ;  for  instance,  securities,  realty  or 
personalty,  cattle,  stock,  or  even  his  personal  ability  and  know- 
ledge. 

A  prime  liSe — see  Prime  liee. 

Arbitre  is  an  official  referee.  In  most  cases  the  arbifrc  is  a  retired 
barrister  or  solicitor.  His  duty  consists  in  investigating  cases 
which  the  Tribunal  refers  to  him.  The  list  of  the  arbttres  is 
drawn  up  every  year  by  the  President  of  the  Tribunal  of  Com- 
merce, and  no  arbitre  can  be  appointed  who  is  not  upon  such 
list. 

Archives  des  Conseils  de  pmd'homm£s — The  office  of  the  C&nseils  de 
prud'hommes. 

Arrk6 — Order  emanating  from  one  of  the  executive  offices  of  the 
State. 

Arrondissement  is  one  of  the  subdivisions  of  a  department.  See 
Prefecture, 

Association  commercial  en  participation— aee  Sociit^  en  participation. 

Association  en  participation — see  Societi  en  participation. 

Associe  en  nom — In  a  Societi  en  commandite  an  associS  en  nom  is  one 
who  is  liable  for  the  engagements  of  the  undertaking  to  the 
whole  extent  of  his  property.  This  expression  arises  from  the 
fact  that  the  names  of  the  associis  so  liable  figure  in  the  firm- 
name  or  form  part  of  the  sociMe  en  nom  collectif, 

A  terme — see  explanation,  page  316. 

A  titre  gratuit — Without  valuable  consideration. 

A  titre'onSreux— With  valuable  consideration. 

Au  besoin  ehez  Mr, — see  page  185. 

Au  porteur — To  bearer. 

Aval — see  definition  of  this  word,  page  207. 

Avuries  dommages — Expenses  directly  resulting  from  damage  to 
ship  or  cargo. 

AvarieS'J'rais—Ilxpeiises  indirectly  resulting  from  damage  to  ship 
or  cargo,  such  as  making  port. 
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Avenant — see  page  307. 

Avaeats  (Barristers) — see  page  8. 

Avocat  General — see  page  3. 

Avou^  (Solicitors) — see  page  9. 

Banqueroute  simple  <J*  Banqtieroute  fraudulettse, — The  French  word 
oanqueroutier  should  not  be  conf onnded  with  the  English  woBif' 
bankrupt.  The  word  banqueroutier  includes  the  idea  of  fraud 
or  culpability. 

The  hanqueroute  is  simple  or  fraudvleuse  according  to  the 
degree  of  the  offence.  The  latter  is  punishable  by  imprison- 
ment with  or  without  hard  labour. 

BhUfiee  de  division — The  immunity  of  a  joint  guarantor  for  all 
but  his  own  proportion  of  the  debt  guaranteed.  Joint 
guaranty  is  cast  by  law  upon  the  heirs  of  a  debtor,  and  they 
may  invoke  the  bSnSfice  de  division.  In  effect,  equivalent  to 
the  "  right  of  contribution." 

BinSfice  de  discussion — The  right  of  a  guarantor  to  exact  that  his 
creditor  shall  exhaust  his  recourse  against  the  principal  debtor 
before  having  recourse  against  the  guarantor  himself. 

BSn(ficiaire — ^The  person  in  whose  favour  a  promissory  note  or 
a  bill  of  exchange  is  payable ;  or  any  person  in  whose  favour  a 
contract  of  anv  description  whatsoever  is  executed. 

Besoin — see  page  185. 

Billet  d  domicue — see  definition,  page  180. 

BUlet  a  ordre — see  definition,  page  178. 

Bordereau — ^A  note  enumerating  the  purchases  and  sales  which 
may  have  been  made  by  a  broker  or  stock>broker  (see  page 
173).  This  name  is  also  given  to  the  statement  given  to  a 
banker  with  bills  for  discount  or  coupons  to  receive. 

Bordereau  iT achat —^e  Bordereau. 

Bourse — see  page  116. 

Bourse  de  Commerce — see  Bourse, 

Brevet  d*importation — see  page  466. 

Brevet  de  perfectionnement — see  page  442. 

Brevets  sans  garantie  du  Gouvcrnement — The  law  requires  that 
these  words  be  affixed  to  every  patented  article  to  express  the 
fact  that  the  Government  in  no  way  guarantees  the  authen- 
ticity of  the  invention  patented. 

Broches — Bills  of  small  amount. 

Bulletin  des  Lois — The  official  sheet  which  publishes  the  laws  and 
decrees.  This  publication  constitutes  the  promulgation  of  the 
law  or  decree. 

Bureau  de  V Enregistrement — The  offices  occupied  by  the  officials 
charged  with  the  collection  of  the  Stamp  duties. 

Bureau  des  hypothkques — Becorder's  office. 

Cahier  des  cnarges — Terms  of  an  executory  contract  accepted  upon 
auction  or  awarded  by  Gk>vemment. 

Caisse  de  Depots  et  Consignations — A  Government  institution 
established  for  the  custody  of  moneys  required  to  be  deposited 
in  the  course  of  legal  proceedings  or  in  relation  thereto. 
Amounts  so  deposited  bear  interest  at  the  rate  of  3  per  cent, 
per  annum,  but  no  interest  is  payable  for  the  first  sixty  days 
following  deposit.  The  funds  thus  received  serve  for  loans  to 
Communes  at  moderate  rates. 
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Canton — Subdivision  of  a  department.     See  Prefecture, 

Capital  variable — see  Society  a  capital  variable. 

Caution  judxcatwm  solvi — Security  for  costs. 

Cautionnement — The  sum  of  money  which  every  Government 
functionary,  avouS^  notaire^  etc.,  must,  before  entering  upon 
the  exercise  of  his  functions,  deposit  with  the  Government. 
This  amount  is  intended  to  secure  the  reimbursement  of 
sums  entrusted  to  such  functionaries,  or  even  to  indemnify 
parties  who  have  suffered  from  their  negligence. 

Certificat  d^ addition  — ^qq  page  456. 

Certificats  de  coutume  are  certificates  given  by  a  foreign  lawyer, 
establishing  the  law  of  the  country  to  which  he  belongs,  upon 
one  or  more  fixed  points.  These  certificates  can  be  produced 
before  the  French  Courts,  and  are  received  as  evidence  in  law 
suits  upon  questions  of  foreign  law. 

Cession  de  biens — General  assignment  for  the  benefit  of  creditors 
made  by  a  party  who  is  not  a  merchant.  He  is  not  discharged 
thereby,  except  to  the  extent  to  which  he  has  paid  out  of  the 
proceeds  of  his  property.  The  principal  object  of  this  pro- 
ceeding was  to  relieve  a  debtor  from  imprisonment,  but  since 
imprisonment  for  debt  has  been  abolished,  this  proceeding  has 
no  longer  anything  but  a  historical  interest. 

Chambre  du  Conseil — Room  to  which  the  court  retires  for  delibera- 
tion. 

Chambre  Syndicale — All  Government  functionaries  {avouis  notaires^ 
huissierSy  uyents  de  chtmge^  etc.)  practising  in  the  same  town 
elect  from  among  themselves  a  certain  number  of  members 
who  compose  a  Court  of  Discipline,  or  Committee  empowered 
to  enforce  upon  all  the  members  of  the  Corporation  the  ob- 
servance of  its  professional  rules.  These  Committees  are 
termed  Clumbre  des  notaires ;  Chambre  des  avoues^  etc.  That 
of  the  Agents  de  Change  is  termed  Chambre  Syndicate, 

Chancelier  du  consulat  is  the  title  given  to  the  head  of  the  clerical 
department  in  the  office  of  a  consulate. 

C%^-— Overseer,  i.e.,  an  employ^  who  has  emplogis  under  him. 

Chef-lieu  dArrondissement — Principal  town  of  each  arrondissement, 
the  seat  of  the  sous-prSfecture, 

Chef -lieu  de  Vepartement'-'rnncipBl  town  of  each  department,  the 
seat  of  the  Prefecture, 

Clause  potestative — The  name  given  to  the  clause  whereby  one 
party  to  a  contract  reserves  to  himself  the  right  to  annul  it. 

Code  Civtl — Comprises  the  whole  of  the  thirty-six  laws  regulating 
personal  and  domestic  relations  and  property. 

Code  de  Commerce — Conmiercial  laws  which  were  united  in  a 
single  Code  in  1807.  Since  this  period  a  considerable  part  of 
this  Code  has  been  modified,  especially  that  which  treats  of 
Companies^  tStockbrokerSy  Bankruptcies.  Besides  the  modifica- 
tions made  in  the  laws  contained  in  the  Code,  other  laws  have 
have  been  passed  which  form  a  supplementary  legislation  to 
the  Code  of  Commerce  ;  such  laws  are  included  and  commented 
upon  in  the  present  work. 

Code  dinstructum,  crimine  le — Criminal  Law. 

Code  de  Procedure — Code  which  determines  and  controls  practice. 

Coifimandement  is  a  writ  served  by  hnissiiTj  pursuant  to  a  judg- 
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ment  or  to  an  executory  notarial  deed.  Its  object  is  to  give 
notice  to  a  debtor  that  if  he  does  not  pay  the  sum  to  which 
he  has  been  condemned  by  the  judgment,  or  which  he  engaged  k 
to  pay  by  a  notarial  deed,  his  property  will  be  seized  and  sold,  ^r 
In  the  cases  when  a  seizure  of  personal  property  is  contem- 
plated,  the  eommandement  mnst  be  served  twenty-fonr  hour? 
before  seizure.  In  the  case  of  real  property,  it  must  be 
made  thirty  days  before  seizure. 

Commanditaire — see  Commandite. 

Commanditaire  par  actions  is  a  partner  who  is  only  bound  to  the 
extent  of  his  venture  in  a  societe  par  actions. 

Commandite — The  snm  invested  in  a  partnership  by  a  special  part- 
ner who  is  called  a  Commanditaire.    See  page  90. 

Commandite  par  actiois — see  Societe  eti  commandite  par  actions. 

Commandite  par  interets — Special  partnership  in  which  the  capital 
is  not  represente  1  by  negotiable  stock. 

Commandite  simple — see  SocietS  en  commandite  simple. 

Commissaire — (fommiasaires  are  persons  who  receive  from  a  meet- 
ing of  shareholdars  a  special  authority,  viz.,  that  of  checking 
and  examining  the  accounts  of  a  manager  or  of  valuing  the 
apports  en  nature.  This  name  is  also  applied  to  a  judge  who 
receives  from  a  court  a  special  mission  —  for  instance,  to 
institute  an  enquiry  or  to  examine  certain  books,  or  to  super- 
vise the  operations  of  a  bankruptcy. 

Commissaire  de  Police — Police  Justice— Magistrate. 

Commissaire  priseur — see  page  9. 

Commission  ro^atoire—ltettbn  Kogatory. 

Commimonnavre'-eee  definition,  page  155. 

Commissionnaire  en  marchandises — see  page  155. 

CommunautS—eee  CommunautS  de  biens. 

CommunatUe  de  Mens  —  By  eommunautS  is  meanl  the  property 
which  is  held  in  common  by  the  married  parties  who  have 
adopted  the  regime  of  the  eommunaute  de  Mens. 

Commune — see  Prrfecture. 

Commwdcation---Th!^  production  of  a  merchant's  books  by  deliver- 
ixig  them  either  to  a  person  designated  by  the  Court,  or  to 
his  adversary,  to  be  examined  in  all  their  parts,  and  as  shall  be 
deemed  necessary  to  the  suit. 

Compte  de  retaur — see  definition,  page  228. 

Concordat  (composition) — Compromise  effected  by  a  bankrupt  with 
his  creditors  hj  virtue  of  which  the  bankrupt  engages  to  pay 
within  a  certain  time  a  certain  proportion  of  his  debts,  and  by 
which  the  creditors  agree  to  discharge  the  whole  of  their 
claims,  in  consideration  for  the  same. 

Concurrence  dHovale—eee  page  626. 

Conseil  d'Mat--The  Court  of  Appeal  from  the  ConseU  de  PHfee- 

ture.  It  has  other  functions  of  an  administrative  character. 
Cans^^  ^  fomille — ^Whenever  it  becomes  necessary  to  appoint  a 
guardian  of  a  minor,  the  nearest  relations  or  the  most  intimate 
friends  are  called  together  under  the  direction  of  the  Jtiae  de 
pai^'^  This  meeting  constitutes  a  Conseil  defamiUey  ana  has 
^^pacity  to  name  a  guardian. 

The  Conseil  defamille  is  also  summoned  in  order  to  give  its 
^pinion  about  the  interdiction  of  an  insane  person  ;  moreover. 
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certain  acts  cannot  be  performed  by  guardians  in  the  coorBe  of 
their  functions  without  the  authorisation  of  the  Conseil  de 
famille. 
jnseiL  de  Prefecture— la  each  Prefecture  there  are  three  judges 
nominated  by  the  Government,  who  have  jurisdiction  over  all 
cases  in  which  the  Prefect  or  his  representative  is  a  partjr. 
These  judges  are  called  Conseillers  de  Prifeeture,  and  the  IW- 
bundl  whi<m  they  compose  is  called  Conseil  de  Prifecture. 

Conseil  de  Prud'hommes — see  page  6. 

Canseil  judioiaire — ^Any  person  who,  by  his  extravagant  expendi- 
ture, out  of  proportion  to  his  resources,  threatens  to  thereby 
squander  his  property,  may,  at  the  request  of  a  relation  or 
near  friend,  be  submitted,  by  virtue  of  an  order  to  that  effect, 
to  the  wardship  of  a  tlurd  person  called  Conseil  judiciaire. 
Without  the  approval  of  such  CfonseU  judieiaire^  he  cannot 
validly  perform  any  act  nor  execute  any  document  that  could 
constitute  a  charge  upon  his  estate. 

Conmi  if ttnu»pal— Council  elected  by  universal  suffrage  for  the 
administration  of  each  commune. 

Conseillers — The  judges  composing  the  Courts  of  Appeal  are 
called  Conseillers, 

Conseiller  OSneral — Each  Canton  (see  Prifecture)  nominates  a 
Conseiller  OenSral  for  a  term  of  three  years.  The  Conseillers 
Oin^aux  meet  in  the  so-called  Conseil  OenSral^  which  forms 
a  Council  to  the  Pr^et  of  the  department,  votes  the  special 
taxes  for  the  department,  and  administers  the  roads  and  the 
institutions  belonging  to  the  same. 

Conservatoire  des  Arts  et  Metiers — A  public  establishment  which 
the  Government  has  oi>ened  at  Paris,  in  which  Art  and  In- 
dustry are  taught  gratuitously.  Here  are  exposed  also  models 
and  maps  of  use  to  illustrate  the  progress  of  national  art  and 
national  industry. 

Constat  d'huissier — ^An  affidavit  made  by  huissiers  setting  forth  the 
appearance,  form,  quality,  colour,  etc.,  of  any  article  upon 
which  a  suit  depends. 

Contrainte  par  corps — ^Imprisonment  for  debt. 

Contrat  d  la  ffrosse—aee  definition,  page  333. 

Contrat  de  change — see  page  17o. 

Contrestaries — see  Surestaries. 

Contribution  foncikre — Taxes  on  real  estate. 

Corps  eertains^ThiA  expression  is  employed  in  contradistinction  to 
objects  which  are  not  specific  by  their  nature,  as  a  certain 
quantity  of  wheat  or  hay.  A  corps  certain  is  the  object  itself 
in  relation  to  which  an  agreement  has  been  entered  into,  and 
which  cannot  be  replaced  by  any  other  object,  as  a  horse  or  a 
ship,  etc. 

Correctionnd — see  Tribunaux  Correetionnels, 

Cotdissiers  are  intermediate  agents  who  occupy  themselves  with 
the  negotiation  of  Stock  Exchange  securities,  and  conse- 
^uentlv  usurp  the  functions  of  stock-brokers.  Their  existence 
is  not  legally  recognised,  but  is  nevertheless  tolerated. 

Courtiers-^Brciken. 

Couverture  is  the  deposit  (or  "cover"')  made  by  the  client  in  the 
hands  of  the  broker,  either  of  a  sum  of  money  or  of  secuxi- 
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ties,  in  order  to  guarantee  the  broker  for  the  payment  of  the 
securities  which  he  purchases  for  his  client. 
Crtaneiers  presumes — When  claims  against  a  bankrupt  have  not 
been  definitely  accepted  by  the  sifndic,  such  creditors  are 
called  cr^aneiers  prSsumes^  because  their  rights  have  not  been 
definitely  admitted. 
IkUe  eertaine — A  deed  is  said  to  have  a  date  eertaine  (fixed  date) 
when  it  has  been  subjected  to  the  formality  of  registration  ; 
after  this  formality  has  been  complied  with,  the  parties  to 
the  deed  cannot  by  mutual  consent  change  the  date  thereol 
It  is  for  this  reason  that  third  parties  have  not  the  right 
to  question  the  date  of  a  registered  deed,  which  is  said  to 
have  a  date  eertaine, 
DeeManee—Foeteiiuie. 
Difaut  eongS—«ee  page  16. 
DifautfoMte  de  conelure — see  page  15. 
Delausement^  abandonment — see  page  323. 
Demande  en  revendication — see  page  27. 
DSnonciation-'lf  oUGcaHoji, 

Description — The  report  drawn  up  by  huissier  to  set  forth  the 
condition  of  certain  articles  in  a  suit ;  or  in  other  words  the 
contents  of  a  constat.    See  Constat  d'huissier. 
Dessaisissement — When  a  person  is  declared  bankrupt,  he  is  imme- 
diately deprived  of  the  enjoyment  and  administration  of  all 
his  property ;  this  deprivation,  which  extends  to  all  his  rights, 
is  called  dessaisissement. 
Dispacheur—Bde  page  298. 
Document — see  page  197. 

D' office  (propria  motu) — ^A  judgment  pronounced  or  an  order  made 
by  a  Tribunal  cTofice  is  one  made  of  its  own  motion,  and  not 
pursuant  to  any  special  application,  petition,  or  proceedings. 
Domaine  pvblic — ^Public  domain. 
DomieUiataire—Bee  definition,  page  186. 
Donneur  d  la  ffrossc—Bee  page  333. 
Donneur  d'aval — Guarantor  of   negotiable  paper  other  than  by 

endorsement 
Donneur  cTordre—Bee  page  189. 
Droits  de  condamnation — Taxes  upon  judgments,  proportioned  to 

the  amount  thereof. 
Droits  d*enregistrement — see  Enregistrement, 
Droit  degaae — see  the  word  Privilege, 

Droit  d^eweoution^The  right  of  a  stockbroker  to  sell  the  securities 
bought  by  him  for  account  of  a  client,  if  the  latter  does  not 
accept  delivery  thereof.  The  same  expression  is  also  applied 
to  the  sale  by  a  stockbroker  of  securities  deposited  with  him 
by  his  client,  in  order  to  ^arantee  the  payment  of  operations 
for  which  ^e  latter  has  given  instructions.  See  page  123. 
Droit  cPhypothkque — see  the  word  Privilege. 
Droit  de  retention — see  page  385. 

Droit  de  suite — This  tenn  is  applied  to  the  right  which  a  creditor 

possesses  to  enforce  his  claim  either  upon  real  or  personal 

property,  even  if  such  property  passes  into  the  hands  of  a  third 

party.    See  PrivH^e, 

Ecrit  enregistri^Aaj  written  document  is  so  termed  on  which  the 
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registratioii  duties  have  been  paid,  and  which  bean  upon  the 
face  the  stamp  of  the  receiver.  The  date  of  enregistremtnt 
being  necessarily  correct,  cannot  be  disputed  even  by  third 
persons  not  parties  to  the  deed  ;  in  that  case  the  deed  is  said 
to  have  a  date  eertaine. 

Emploi  (equitable  conversion) — When  property  covered  by  the 
rSgime  dotal  is  sold,  the  proceeds  of  the  sale  must  be  reinvested 
for  the  benefit  of  the  wife.  It  is  the  duty  of  the  purchaser  to 
see  that  the  price  is  so  reinvested,  and  his  payment  is  only 
final  in  so  far  as  it  has  been  reinvested  as  aforesaid.  See 
Jiegime  dotal, 

IhnployS— The  name  given  to  every  salaried  person  whose  work  is 
neither  entirely  manual  nor  entirely  intellectual ;  a  book- 
keeper, a  cashier,  a  watchman,  a  salesman  are  employes ;  but 
this  expression  is  never  applied  to  young  men  who  work  in 
the  ofi&ces  of  avoiiSSj  notaires,  huissierSj  or  commissairee-priseure  ; 
these  are  termed  cleresy  an  expression  which  belongs  to  them 
exclusively. 

En  brevet— An  acte  is  said  to  be  m  brevet  when  a  copy  of  it  has 
not  been  recorded  by  the  notary  who  drew  it. 

En  eommandite  par  actions— ^qq  SoetSti  en  commandite  par  actions. 

En  commandite  simple— aee  Sociite  en  commafidite  simple. 

En  communauti—eee  Communaut§  de  Mens, 

Endossement  d  f otf ait  ^-This  is  the  endorsement  of  a  bill  of  ex- 
change, by  a  person  who  does  not  guarantee  the  payment 
thereof. 

En  Hat  ^Knum—State  of  bankruptcy  when  the  concordat  has  been 
refused  by  the  creditors,  and  the  liquidation  of  the  estate  has 
been  decided  upon  for  the  conmion  benefit. 

En  nam — see  Associi  en  nom. 

En  nom  collectif—eee  Nom  collectif. 

En  participation— &&&  SooiStS  en  participation. 

En  reoouvrement — An  expression  employed  to  declare  that  an 
endorsement  made  in  &vour  of  a  person  does  not  transfer 
to  him  the  property  in  the  bill  of  exchange,  but  merely  con- 
stitutes an  authority  to  such  person  to  recover  the  amount  of 
the  bill  of  exchan^. 

Enregistri — see  Enregistrement, 

Enrepistrement  (registration) — is  a  formality  which  consists  in 
inscribing  on  registers,  specially  kept  for  the  purpose  by  the 
Government,  a  summary  analysis  of  certain  deeds  and  docu- 
ments. At  the  same  time  that  such  analysis  is  inscribed  upon 
the  registers,  the  clerk  places  upon  the  deed  a  memorandum 
indicating  the  date  upon  which  the  deed  was  registered,  and  at 
the  side  of  such  memorandum  an  impression  is  made  by  a 
stamp. 

Certain  duties  are  payable  upon  documents  which  are 
registered.    See  page  43. 

registration  offers  this  advantage :  that  if  the  document  is 
lost  or  destroyed,  its  existence  can  be  proved  by  a  certified 
cop^  of  the  analysis  of  the  document  inscribed  upon  the 
register.  Besides  this,  the  deed  acquires  by  the  fact  of  re- 
gistration a  certain  fixed  date,  which  can  be  invoked  against 
third  parties  who  are  not  parties  to  such  deed. 
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JSscroquerie^  Swindling. 

Ester  en  Justice — To  institnte  legal  prooeedingB. 

UxeusahtUti — If  the  bankrupt  has  been  guilty  of  no  fraud  or  gross 
negligence,  the  creditors  can,  in  meeting  assembled,  declare 
him  excusable.  Formerly,  the  effect  of  tins  declaration  was  to 
release  the  bankrupt  from  imprisonment,  in  case  the  creditors 
refused  to  grant  the  ecneordat. 

Execution — is  the  sale  by  the  creditor  of  the  property  belonging  to 
his  debtor. 

Executi4m — is  the  sale  or  the  repurchase  made  by  a  stockbroker  in 
virtue  of  his  droit  d' execution.  See  page  123,  and  also  the 
word  Droit  d'ex^cution. 

Expert — This  expression  is  practically  equivalent  to  "  Expert,"  but 
a  distinction  must  be  made,  for  in  France  an  expert  is  an 
officer  of  the  court,  and  he  draws  up  a  report  very  much  after 
the  fashion  of  a  Referee  or  Master  in  Chancery. 

FacuUis—^ee  definition,  page  244. 

FaUlite—Bee  page  429. 

Eerme — To  be  executed  forthwith  and  without  condition. 

Fondsperdus — ^It  is  said  that  a  capital  is  invested  d.  fonds  perdus 
when  it  is  stipulated  that  in  consideration  of  the  pavment  of 
an  amount  as  interest  higher  than  the  normal  rate,  the  lender 
shall  be  repaid  his  capital  in  this  manner.  The  borrower, 
after  having  paid  the  interest  during  the  period  determined,  is 
free  as  regtrds  the  capital  itself. 

Force  arni^— This  term  comprises  the  armed  aid  which  any  person 
has  the  right  to  demand  for  the  purpose  of  executing  a  judicial 
decision;  such  are  (jendamies  and  policemen.  Their  ser- 
vices must  be  applied  for  through  the  Commissaire  de  Police. 

Force  majeure — This  term  is  used  with  reference  to  all  circum- 
stances independent  of  the  will  of  man,  and  which  it  is  not  in 
his  power  to  control,  and  such  force  majeure  is  sufficient  to 
justify  the  non-execution  of  a  contract.  Thus,  war,  inunda- 
tions, and  epidemics,  are  cases  of  force  majeure  ;  it  has  even 
been  decided  that  a  strike  of  workmen  constitutes  a  case  of 
force  mtneure. 

Gage — see  tne  word  Privil^e, 

Gardes  de  Commerce — Special  police  for  arrest  for  debt. 

Gr^e — ^Office  of  the  clerk  of  the  court  where  judgment  rolls  are 
drawn  up  and  recorded. 

Greffier — Olerk  at  the  court.    See  page  10. 

Grosse^9dG  Cowtrat  d  la  grosse. 

Jfomologation^aee  page  403. 

Buissiers — ^Marshals,  Frocess-servers,  Sherifb'  officers,  see  page  9. 

Hypothique-'A  mortgage  (hypoih^que)  can  only  arise  in  the  cases 
and  according  to  the  formalities  prescribed  by  law,  and  may 
be  either  Conventionelle^  Judiciaire,  or  LSgale,  A  legal  mort- 
gage is  one  that  is  cast  by  the  law.  A  judicial  mortgage  is 
one  that  results  from  judgments.  Conventional  mortgage 
results  from  agreements,  deeds  and  contracts.  The  following 
kinds  of  property  only  aro  capable  of  being  mortgaged : — 

1.  Saleable  real  estate  and  fixtures. 

2.  The  usufruct  of  such  property  and  fixtures  as  long  as 

the  usufruct  lasts. 


Digitized  by 


Google 


810  GLOSSARY. 

When  the  fixtures  are  separated  from  the  real  estate  they 
cease  to  be  covered  by  the  mortgage.  (Code  Napoleon,  Articles 
2114-2217.) 

Ilypoth^que  Conventiannelle — Conventional  mortgages  result,  as  we 
have  said,  from  agreements,  deeds,  and  contracts.  Conven- 
tional mortgages  can  only  be  executed  by  persons  capable  of 
alienating  their  real  estate.  Persons  whose  right  to  real 
estate  is  conditional,  or  liable  to  be  divested,  can  only  execute 
a  mortgage  upon  their  interest  in  the  same.  Conventional 
mortgages  can  only  be  effected  by  an  authentic  deed  executed 
before  two  notaries  or  one  notary  and  two  witnesses.  Con- 
tracts entered  into  in  a  foreign  country  do  not  confer  a  mort- 
gage upon  property  in  France,  unless  so  provided  by  interna- 
tional treaties. 

Hypothkque  judiciaire—The  lien  which  attaches  to  the  real  estate 
of  a  party  in  a  suit  when  judgment  has  been  rendered  against 
him. 

It  attaches  not  only  upon  the  real  estate  of  which  the  party 
is  seised  at  the  time  the  judgment  is  rendered,  but  upon  aU 
real  estate  that  he  may  acquire  until  the  judgment  is  paid. 
This  subject  is  treated  in  the  Code  Civil. 

This  lien  does  not  attach  by  virtue  of  an  arbitration  award 
until  the  award  has  been  rendered  executory  by  judicial  de- 
cree. 

Foreign  judgments  do  not  constitute  liens  upon  land  until 
they  have  been  rendered  executory  by  exaquatur  in  France, 
unless  there  is  a  special  treaty  provision  to  the  contrary. 

Hypothkque  legale — The  rights  and  claims  which  give  rise  to  legal 
mortgageis  are : — 1.  Those  of  married  women  upon  the  pro- 
perty of  their  husbands.  2.  Those  of  minors  and  interdicted 
persons  upon  the  property  of  their  guardians.  3.  Those  of 
the  state,  parish  and  public  institutions  upon  the  property  of 
their  treasurers  and  responsible  administrators.  A  creditor 
who  has  a  legal  mortgage  may  enforce  his  right  upon  all  the 
real  property  belonging  to  his  debtor  and  upon  that  which  he 
may  afterwards  acquire  with  the  modifications  contained  in 
the  Code  Civil. 

Inscription — Record  :  used  in  recording  mortgages. 

Instruetians  ministerielles — Instructions  from  a  minister  to  his  sub- 
ordinates. 

Interdiction — ^Every  person  who,  on  account  of  insanity,  has  be- 
come incapable  of  controlling  his  own  interests,  can  be  put 
under  tiie  control  of  a  guardian,  who  shall  administer  his 
affairs  with  the  same  effect  as  he  might  himself.  Buch  a 
person  is  said  to  be  interditf  and  his  status  is  described  as  ifi- 
terdiction. 

The  status  of  interdiction  is  also  the  legal  result  of  a 
criminal  conviction. 

Intervention^Acceptaoice  by  intervention  or  for  honor. 

Inventaire^JnYenioTj :  used  technically  of  the  inventory  drawn  up 
in  case  of  death  or  bankruptcy. 

Journal  officiel — ^A  public  journal,  published  by  the  Government ; 
it  contains  the  laws  and  all  public  proceedings :  it  is  to  this 
extent  a  duplicate  of  the  Bulletin  des  Lois^  but  it  contains 
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diyen  other  matters,  such  as  the  debates  of  Parliament,  and 
all  the  preliminaries  of  the  laws  published. 

Jvige  Commissaire  is  one  of  the  Judges  of  the  Tribunal  of  Com- 
merce appointed  as  a  registrar  to  superintend  tlM  operations  of 
a  bankruptcy  and  to  make  certain  orders  and  regulations  in 
relation  to  its  conduct  and  management. 

Juffes  eorreotionnels — This  expression  is  employed  to  designate  the 
Trihunal  Correetumnel.    See  this  word. 

Juff€  de  paix — Justice  of  the  peace. 

Jugement  eontradietoire  is  a  judgment  given  against  a  party  who 
has  appeared  and  put  in  a  defence. 

Jugement  d^homologatim — ^Decree  confirming  the  eoneordat. 

Juridictien  Administrative — The  aboTC  is  the  jurisdiction  of  the 
Trihunaux  Adminietraiifs,    See  TrUmnanx  Administrati/s, 

Juridietion  Civile — see  page  2. 

Juridietion  Co7nmereiale--ijmBdiciion  of  the  Trilnmaux  de  Com- 
merce,   See  page  4. 

Juridietion  Correctunmelle  et  Commerciale — Jurisdiction  of  the 
Tribunaux  Correetiannelles  and  of  the  Trilninaux  de  Commerce. 
See  page  7. 

Juridietion  criminelle — Jurisdiction  of  the  Criminal  Courts. 

Justice  de  Paix — see  page  2. 

Le  eonnaissement  e'est  ht  marehandise — This  is  an  axiom  of  law 
which  signifies  that  the  bill  of  lading  represents  absolutely 
the  merchandise  itself. 

Lettre  de  voiture—Wsj  bill. 

i^i^a^wfi— Released. 

Lieenee---tee  page  459. 

Liquidateursjudieiaires — The  above  are  persons  appointed  by  the 
Court  to  wind  up  partnerships.  In  some  cases  the  liquidator 
named  is  one  of  the  partners,  but  generally  he  is  a  retired 
barrister  or  solicitor  possessing  the  confidence  of  the  Court, 
and  whose  occupation  specially  consists  in  attending  to  such 
liquidations  as  are  confided  to  him.  When  the  liquidation  is 
concluded,  he  makes  up  an  account  setting  forth  the  opera- 
tions of  the  winding-up.  This  account  he  submits  for  ap- 
proval to  the  parties  interested,  and  in  the  event  of  any  of 
them  refusing  to  approve  it,  he  is  summoned  before  tiie  Court 
by  the  li<][uidatorfor  judgment  as  to  whether  all  l^e  operations 
of  the  wmding-up  have  been  properly  carried  out,  and  dis- 
charging him  from  the  duties  which  have  been  confided  to  him. 

Xt^«<ia<u^n— Partition  in  cases  of  separation  de  Hens. 

MagasinsginSraux — see  pase  721. 

Mairie — ^The  Government  building  of  each  commune.  It  contains 
the  Record  Office  of  all  civil  acts,  and  the  list  of  voters ;  and 
it  is  there  that  political  and  municipal  elections  take  place. 

Mandataire--'AtU>mGy  in  fact. 

Marehe  d  prime— eee  definition,  page  133. 

Marchiferme — see  definition,  page  133. 

Mortage  en  eommunaui^—Bee  Communauti  de  biens. 

Mineur  hnancipS^The  age  of  majority  is  fixed  by  law  at  twenty- 
one  years,  but  a  young  man  can  be  reUeved  of  tiie  incapacity 
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yean  upwards  if,  having  lost  his  father  or  his  mother,  he  is 

subject  to  a  guardian.       He  is  then  said  to  be  SmancipSy 

and  his  new  status  is  called  imaneipation. 
MirUstere — The  building  which  contains  the  offices  of  the  Minister 

or  Secretary  of  State. 
Ministere  Public — This  is  the  generic  name  given  by  the  law  to  the 

Frocureurs  Giniraux  and  Avocats  OenerauXy  Prooureurs  de  la 

ESpublique,  and  the  substitutes  of  the  Frocureurs  de  la  Hi- 

publique. 
Mutation  en  Douane — ^Mutation  is  the  generic  word  for  the  transfer 

of  property  by  purchase  or  descent.    Mutation  en  Douane  is 

the  equivalent  for  ships  to  what  transcription  is  for  real  estate. 

See  Transcription. 
Myriamktre  is  a  measure  of  distance  comprising  10,000  metres  = 

6-2138  English  miles. 
Nolis — see  definition,  page  278. 
Nolissement—eee  definition,  page  278. 
Norn  colleetif—Bee  SoeiitS  en  nam  cuUectif. 
Notaire — see  page  9. 
Obligations  nominatives — see  page  574. 
Octroi — City  dues. 
Opposition — This  word  is  used  in  three  different  senses : — 

1.  Motion  to  open  a  judgment  by  default. 

2.  Saisie-arrht — Attachment. 

3.  Injunction. 

Ordannance  de  BefSre-^aee  RefM,  page  29. 

The  above  are  orders  made  oy  the  President  for  an  exami- 
nation to  be  conducted  by  experts,  or  for  the  carrying  out  of 
anv  other  provisional  measures  not  prejudicial  to  the  rights  of 
either  of  tiie  parties  engaged  in  an  action. 

Pacotille — Gk>ods  put  on  board  by  the  crew  without  paying  freight. 

FiUais  de  Justice — The  Palais  de  Justice  is  the  building  in  every 
city  which  contains  the  Tribunal  and  other  necessary  offices 
for  the  carrying  on  of  judicial  proceedings. 

Papiers  timbrSs^Au  manuscripts  which  have  to  be  submitted  to 
registration  (see  page  43)  must  be  written  upon  special  paper 
stunped  by  the  ^vemment,  according  to  a  tariff  which 
varies  with  the  length  of  the  papers  in  legal  documents,  or 
according  to  the  amount  set  out  in  the  document  when  it  re- 
lates to  an  admission  of  debt,  a  bill  of  exchange,  or  a  pro- 
missory note. 

Par  actions — A  sociStS  is  said  to  be  par  actions  when  its  capital  b 
divided  into  shares. 

Par  Procuration — By  power  of  attorney. 

Parquet — The  word  parquet  has,  in  legal  phraseology,  two  significa- 
tions. It  is  employed  to  designate  the  magistrates  who  are 
charged  with  the  conduct  of  proceedings  in  criminal  cases  and 
misdemeanours,  and  also  to  express  uiat  part  of  the  Bourse 
which  is  reserved  for  stock-brokers. 

Parquet  du  Tribunal — The  offices  which  are  reserved  in  the  Palais 
de  Justice^  to  the  Procureur  de  la  B ^publique  and  to  his  depu- 
ties. The  Procureur  de  la  BSpublique  and  his  deputies  are 
also  designated  by  the  expression  "  ojlcicrs  du  parquet^''  or  by 
abbreviation  by  the  single  word  parquet. 
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Part  iTinttret — Expression  used  to  denote  the  shares  of  part 
owners  in  a  soctetS  other  than  a  sociSU  par  actions. 

Partinpatitm — see  SocUti  en  participation, 

Partie  civile — In  a  correctional  or  criminal  prosecution  the  com- 
plainant is  caUed  partie  civile  when  he  joins  in  the  prosecution 
instituted  by  the  Miniathre  Public^  and  asks  for  damages  for 
the  prejudice  which  hss  been  caused  to  him. 

Personne  morale— ThiA  name  is  used  to  express  associations  of 
persons  to  whom  the  law  gives  the  right  of  buying,  selling, 
appearing  before  the  Courts,  under  the  name  which  Uiey  have 
chosen  to  give  to  their  association.  These  associations  have 
the  same  rights  as  an  individual ;  they  have  a  domicile  and  a 
personality  and  rights  distinct  from  those  of  the  members  who 
compose  them.  Thev  are  called  personnes  morales  because 
their  existence  is  an  abstract  creation  of  the  law.  The  word 
moral  is  employed  in  distinction  to  the  word  physique  or 
matiriely  which  applies  to  living  persons  in  their  physical  or 
material  state.  Mercantile  companies,  the  State,  religious 
communities  recognised  by  the  Government,  certain  benevo- 
lent establishments  recognised  by  the  Government^  are  instances 
of  personnes  morales.  It  will  be  seen  that  it  is  practically 
equivalent  to  the  English  term  Corporation. 

Police  de  chargement — see  definition,  page  281. 

P(/ssession  vaut  litre — This  is  an  axiom  of  law  which  signifies  that 
the  fact  of  possession  of  personal  property  constitutes  in 
itself  a  sufficient  right  of  ownership,  and  that  the  holder  has 
no  need  to  prove  the  legitimacy  thereof.  But  this  principle  is 
only  applicable  when  the  fact  of  possession  is  unaccompanied 
by  other  circumstances. 

Potir  acquit  is  the  formula  which  a  creditor  prefixes  to  his  signa- 
ture when  he  gives  a  receipt. 

Prefecture — The  territory  of  France  is  divided  into  eighty-six 
departments.  The  principal  town  of  each  department  is  called 
Prefecture.  The  department  is  administered  by  a  Pr^fet^ 
who  is  under  the  direct  orders  of  the  Minister  of  the  Interior. 
Each  department  is  divided  into  a  certain  number  of  districts 
called  arrandissementSf  and  administered  by  a  Sous-PrS/et.  The 
principal  town  of  the  district  is  called  a  iSous- Prefecture.  This 
denomination  is  also  given  sometimes  to  the  district  itself. 
The  district  is  itself  divided  into  a  certain  number  of  cantons, 
and  the  cantons  are  subdivided  into  communes. 

Pnneur — see  definition,  page  179. 

Prescription — see  page  33. 

President— Fresi^ug  justice.  The  Court  is  composed  of  at  least 
three  judges.  The  voice  of  the  presiding  justice  is  conclusive  ; 
he  has  divers  functions  which  are  purely  personal,  as,  for 
example,  the  right  to  sign  orders  which  are  submitted  to  him 
by  petition. 

Prime — see  the  definition,  page  133. 

Prime  liee —  see  explanation,  page  316. 

Privilege — A  creditor  is  said  to  have  a  privilege  when  by  virtue  of 
the  law  he  has  the  right  to  demand  payment,  in  preference  to 
the  other  creditors,  out  of  the  proceeds  of  special  property  of  his 
debtor,  or  even  of  the  general  estate  of  the  debtor :  properly 
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speaking,  the  word  primlh/e  should  only  be  employed  to  desig- 
nate the  preferential  rights  created  by  the  law,  and  not  those 
which  result  from  the  agreements  of  the  parties;  thus  the 
preferential  right  which  the  law  accords  to  a  landlord  to  be 
paid  his  rent,  and  that  which  it  grants  to  employes  for  tHe  pay- 
ment of  their  salaries  in  case  of  bankruptcy,  constitute  privi- 
Uge ;  but  the  right  which  a  creditor  may  possess  to  be  paid 
preferentially  out  of  the  proceeds  of  personal  property  which 
has  been  given  him  as  security,  or  out  of  the  price  of  real 
property  which  has  been  mortgaged  to  him,  constitute  pre- 
ferential rights  designated  by  the  terms  droit  de  (foqe  (in  the 
case  of  personal  property)  or  droit  d'hypothkque  (in  the  case  of 
real  property),  or  simply  gage  or  hypotk^ue,  A  mortgage 
granted  upon  real  property  gives  to  the  creditor  the  right  of 
seizing  and  selling  such  real  property,  even  when  it  has  passed 
into  the  possession  of  a  third  person  :  this  right  is  called  droit 
de  suite. 

ProcHure  sommaire — Practised  in  cases  of  urgency.  Although  the 
practice  was  instituted  for  the  purpose  of  arriving  at  a  speedy 
conclusion,  it  is  not  more  expeditious  than  the  ordinary  one. 

Proch-verbal — A  prochs-verhal  is  a  written  report,  which  is  signed, 
setting  forth  a  statement  of  facts.  This  term  is  applied  to  the 
report  proving  the  meeting  and  the  resolutions  passed  at  a 
meeting  of  shareholders,  or  to  the  report  of  a  commission  to 
take  testimony.  It  can  also  be  applied  to  the  statement  drawn 
up  by  a  huissier  in  relation  to  any  facts  which  one  of  the 
parties  to  a  suit  can  be  interested  in  proving,  for  instance,  the 
sale  of  a  counterfeited  object.  Statements  drawn  up  by  other 
competent  authorities,  of  misdemeanours  or  other  criminal 
acts,  are  also  called  procks-verhaux. 

Procureur  dt  la  Eipublique — see  page  3. 

Procureur  GSniral — see  page  3. 

Promesse  simple — This  term  is  applied  to  the  contract  which  results 
from  a  bill  of  exchange  or  a  promissory  note  which  by  its  form 
does  not  fulfil  all  the  conditipus  required  by  the  law. 

ProtSt — Protest  of  negotiable  paper. 

Provision — see  definition,  page  188. 

Prv^hommes — see  Conseil  de  Prud'hommes. 

Quintal — A  unit  of  measurement  employed  in  estimating  the 
burden  of  ships,  equivalent  to  about  an  English  hundred- 
weight. 

PScepissS  de  cotisation^ILeceipt  setting  forth  extent  of  interest 
subscribed  by  a  member  of  a  mutual  insurance  company. 

Peceveur  Central^tiee  Receveur  GhUral. 

Receveur  GenSral — The  name  given  to  the  officer  who  receives  all 
the  State  taxes  in  each  department ;  in  Paris  he  is  called  the 
Receveur  central. 

Rechange—eee  definition,  page  227. 

Recommandataire — see  de&iition,  page  185. 

R^f^e — see  page  29. 

Regime — The  name  rigime  is  given  to  the  various  species  of  con- 
tracts which  govern  the  pecuniary  conditions  of  marriage. 
There  are  three  lands  of  RSgime,  viz. : — Regime  de  communautSy 
Rigime  de  separation  de  bienSj  and  Rigime  dotal.     Each  of 
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these  kinds  of  contract  possesses  special  rales,  determined  by 
law  ;  bnt  the  parties  have  the  right  to  modify  these  rules,  or 
to  make  any  stipulations  they  may  think  proper.  Such  stipu- 
lations must  be  made  before  marriage,  and  cannot  be  modified 
afterwards. 

Piffime  de  eammunautS  de  hiens  is  one  of  the  systems  of  marriage 
contract  which  the  parties  can  adopt.  This  system  is  pre- 
sumed to  be  adopted  when  the  marriage  is  celebrated  without 
any  contract  being  drawn  up.  The  conditions  of  such  con- 
tract are  reffulated  by  the  Civil  Code.  All  the  personal  pro- 
perty which  the  parties  possessed  at  the  moment  of  the 
marriage,  and  all  that  which  may  devolve  upon  them  during  the 
marriage,  either  by  succession,  donation  or  otherwise,  is  com- 
prised in  the  communautL  Their  real  propertv  alone  remains 
the  separate  property  of  the  party  to  whom  it  belonged.  The 
husband  is  the  owner  of  all  the  property  composing  the  com- 
munauti,  and  can  dispose  of  it  at  his  free  will.  The  above  are 
the  principal  provisions  of  the  law,  but  they  can  be  departed 
from  by  the  will  of  the  parties,  expressed  in  a  proper  marriage 
contract. 

JUgime  de  eommunaute—Eee  Regime  de  eommunaiUS  de  Mens. 

Higime  dotal — The  rSgime  dotal  is  one  of  the  systems  of  marriage 
contract  which  the  parties  can  adopt.  Under  this  regime  the 
ireal  property  may  be  sold  upon  the  condition  that  the  price 
realised  be  reinvested  either  in  lands  or  French  rentes  or 
shares  of  the  Bank  of  France  or  railway  bonds  guaranteed 
by  the  French  Government.  A  third  party  who  purchases 
dotal  real  property  can  be  compelled  to  pay  the  price  over 
again,  if  he  has  not  assured  himself  that  the  purchase  money 
has  been  reinvested  in  conformity  with  law  or  in  conformity 
with  the  marriage  contract.  Beal  estate  so  held  cannot  be 
sold  on  execution,  the  revenue  of  such  lands  belongs  to  the 
husband.  The  revenue  can  be  seized  to  the  extent  of  the 
surplus  over  the  expenses  of  the  married  couple.  Every  sale 
of  dotal  real  property  which  is  not  authorised  by  the  Tribunal 
is  void,  and  can  be  so  declared  on  the  application  of  the  husband 
or  of  any  interested  party.  Personal  property  of  all  descrip- 
tions can  be  declar^  dotal.  In  the  latter  case  the  above 
clauses  respecting  real  property  apply  to  it. 

liSgime  de  separation  de  Mens — see  E^qime  and  Separatum  de  Mens, 

JUSgime  de  Vunion — see  JHigime  and  ifnion. 

lieglement  cP Administration  Publique — Ordinances  drawn  up  and 
voted  by  the  Conseil  d'Etat,  with  the  object  of  providing  the 
methods  and  means  necessary  to  render  certain  laws  execu- 
tory. These  Ordinances  provide  for  all  the  details  of  execution 
into  which  the  general  legislation  may  not  have  entered  :  when 
they  affect  the  police,  they  are  called  riglements  de  Police, 

lieglement  de  Police  gSneral  ou  particulier — see  lieglement  d" Adminis- 
tration publique. 

mhaMlitation — A  bankrupt  is  not  only  deprived  of  the  adminis- 
tration of  his  property,  but  he  is  aho  stripped  of  his  rights  as 
citizen ;  for  example,  he  cannot  serve  on  a  jury,  he  cannot 
vote,  he  cannot  take  part  in  the  Stock  Exchange.  The  com- 
position returns  to  him  the  administration  of  his  affairs,  but 
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it  is  only  by  rehaUlitatian  that  he  regains  his  political  rights 
and  rights  of  citizenship. 

Itemise  de  place  en  place — This  expression  signifies  the  condition  re- 
quired for  the  validity  of  a  bill  of  exchange. 

Remisier — see  page  126. 

Fente — Name  given  to  Government  loans. 

Report — This  term  (which  is  equivalent  to  the  word  contango  em- 
ployed in  the  London  Stock  Exchange)  is  applied  to  the 
operation  by  which  a  stock-broker  prorogues  or  "carries 
over  "  with  the  view  of  realizing  at  a  higher  price  the  settle- 
ment of  a  bargain  which  has  been  entered  into. 

Repertoire — Becord  of  acte  d'huisser. 

R^onse  de  primes — see  definition,  page  134. 

Representation — The  production  in  evidence  of  particular  items  in 
a  book  of  aocoimts.  A  distinction  should  be  made  between 
reprisentation  and  communication.  The  former  is  the  produc- 
tion in  evidence  of  a  specific  portion  of  a  book  oi  accounts, 
the  latter  is  the  production  of  the  book  itself. 

RequHe — Petition. 

Retention — see  Droit  de  ritentian. 

Retour  sansfraia — Formula  put  upon  a  bill  of  exchange  to  signify 
that  the  drawer  of  a  bill  of  exchange  waives  protest  and  will 
not  be  responsible  for  costs  arising  thereon. 

Retraite — Any  endorser  of  a  bill  of  exchange  who  pays  the  same 
because  it  has  not  been  met  at  maturity  by  the  drawee  may 
himself  draw  a  new  bill,  called  retraite  upon  the  preceding 
endorser  in  order  to  reimburse  himself  the  moneys  that  he  may 
have  paid. 

Revendication — Replevin  in  case  of  bankruptcy  or  attachment. 

Ristoume — see  page  330. 

Saisie  execution — see  page  24. 

Sfiisieforaine^see  page  20. 

Siisie  reelle—see  page  24. 

Sauf  conduit — Immunity  from  arrest  granted  under  certain  circum- 
stances to  persons  under  charge  or  indictment. 

Scing—  Signature. 

Siparation  de  biens — By  the  above  is  meant  the  legal  status  of  the 
husband  and  of  the  wife,  who,  according  to  their  marriage  con- 
tract or  by  judicial  decision,  possess  each  the  property  in  and 
the  administration  and  enjoyment  of,  their  respective  estates. 

Separation  de  corps  (judicial  separation) — Divorce  has  been  alxjl- 
ished  by  the  Law  of  1816,  but  judicial  separation  can  still  be 
resorted  to.  The  principal  effects  of  judicial  separation  are 
the  following : — 

The  parties  have  separate  households. 

The  Tribunal  decides  who  shall  have  the  custody  of  the 
children,  and  if  the  parties  are  married  under  the  regime  de 
communaute,  their  property  must  be  divided  and  themselves 
remain  s&parh  de  biefis^  Le.,  independent  of  one  another  as 
regards  property ;  the  marriage  in  all  other  respects  remains 
effective. 

SeparS  de  biens — This  is  the  status  of  married  parties  who  have 
upon  their  marriage  adopted  the  system  of  separatism  de  biens, 
or  when,  pursuant  to  a  judgment,  they  are  declared  to  be 
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sepuated  m  regards  their  property,  after  having  been  married 
under  some  other  system. 

Siffnificatiam — A  writ  serred  by  huissier, 

SaeiiU — The  definition  of  this  expression  is  given  upon  page  56. 
It  is  employed  to  designate  companies  and  partnerships  of 
evenr  kind. 

SocUtii  a  capital  variable — see  page  91. 

SoriStis  Ammymes—  see  page  66. 

SociSth  en  commandite — see  SoeUtSs  en  commandite  eimple. 

SofiStSs  en  commandite  par  actions— 9i6e  page  63. 

SoriStSs  en  commandite  simple — See  page  62. 

S*>ri£tes  en  nom  collectif-Haee  the  definition  page  60. 

SociitSs  en  participation — see  page  110. 

SociStis  var  actions  are  companies  divided  into  shares.  There  are 
two  lands  of  sociStSs  par  actions,  viz.,  Soci^h  anonymes  and 
SociStSs  en  commandite  par  actions.  A  third  species  can  be 
added,  viz.,  SocUth  d  capital  variable,  but  this  latter  kind  of 
company  applies  only  to  co-operative  societies,  and  is  little 
known  in  France. 

Sommation — A  sommation  is  a  demand  served  bv  a  huissier,  by 
which  one  party  calls  upon  another  party  to  do  or  not  to  do  a 
certain  thing.  The  above  document  has  for  its  object  to  es- 
tablish that  upon  a  certain  date  the  demand  was  made. 

SouS'PrSfeeture — see  Prefecture. 

Sous  seing  priveS—eee  page  19. 

Sims  signtUures  privies— »^  Sous  seings  privies. 

Statut  personnel — The  body  of  Law  that  defines  and  controls 
capacity  and  personal  relations.  So  also  the  body  of  law  that 
governs  real  estate  is  termed  Statut-EeeL 

Statute  «acui«;r— Articles  of  associations. 

Stellionataire—A,  party  who  fraudulently  mortgages  property  to 
which  he  has  no  title. 

Subrogation — Subrogation. 

Surenehire  (sale  at  auction)->A  party  desirous  of  repurchasing 
property  at  auction  before  the  Court  can^  by  offering  one- 
tenth  or  one-sixth,  according  to  the  case,  m  addition  to  the 
price  realised  at  the  sale,  oblige  the  property  to  be  put  up  once 
more  at  auction.    This  bid  upon  a  bid  is  culed  a  surencMre. 

Svrestaries — ^When  the  time  provided  in  the  charter  party  for 
loading  or  unloading  has  expired,  the  captain  is  still  bound  to 
accord  a  customary  dela^,  which  in  most  ports  consists  of 
fifteen  days :  this  delay  is  termed  surestarie.  If  after  this 
delay  the  shipper  requests  an  extension,  the  captain  may  grant 
it :  this  new  delay  is  termed  contrestarie. 

Syndic — This  is  the  title  given  to  the  person  who  is  commissioned  by 
the  Tribunal  to  administer  a  bankruptcy  ;  he  fulfils  the  same 
functions  as  the  Trustee  in  English  law,  or  Assignee  under 
the  United  States  statutes.  This  title  is  also  given  to  the 
President  of  the  Committee  of  the  Stock  Exchange. 

Syndic  provisdre  is  a  temporary  Syndic  appointed  by  decree  of 
adjudication.    See  Syndic. 

Tarif  d'abonnement — A  scale  of  duties  to  be  paid  for  abonnement. 
See  Abonnement. 

Taxe  proportionnelle — Government  taxes  calculated  ad  valorem,  as 
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distinguished  from  those  which  are  fixed  and  do  not  depend 
upon  the  amount  concerned  in  the  acte, 

Tirage  pour  compte — see  page  189. 

Tit,  es — This  word  possesses  various  significations ;  sometimes  it  is 
applied  to  the  document  which  proves  the  claim  of  a  creditor  ; 
at  others  to  the  Stock  Exchange  securities,  shares,  or  bonds, 
French  Government  Funds,  or  those  of  foreign  Governments. 

Titres  au  porteur  are  shares,  bonds,  or  all  Government  HenteSy  of 
which  the  interest  and  the  capital  are  payable  to  the  bearer 
thereof,  without  its  being  necessary  for  him  to  prove  that  he  is 
the  owner,  whether  by  transfer  or  endorsement. 

Titre  tie  Bente  sur  T^a^— Government  Bonds. 

Titre  exictitoire — This  appeUation  is  given  to  judgments  or  notarial 
deeds,  because  by  virtue  of  these  processes  the  creditor  may 
proceed  to  execution,  that  is  to  say,  seize  and  sell  the  goods  of 
his  debtor. 

ToWratice — see  page  459. 

Tonnage — see  definition,  page  246. 

Toimeau  de  javge — Unit  of  measurement  employed  in  estimating 
the  burden  of  ships,  equivalent  to  about  an  English  ton. 

Trmiscriptiwi — Record  of  deeds  transferring  real  estate.  In 
France  as  in  the  United  States  deeds  are  copied  in  cxtenso  in 
registers  kept  at  the  Bureau  dcs  Hypoth^ues. 

Trihnml  civil — see  page  2. 

Tribunal  de  Cmnmercc — The  court  that  has  special  jurisdiction  over 
merchants  and  mercantile  suits. 

Trilninal  de  Police  Correctionnelle — see  TrUnmauw  Correctiomielles. 

Tribufiavx  Administratijs  are  tribunals  which  adjudicate  upon  acts 
arising  from  the  agents  of  the  Government  (see  page  6)  which 
have  exclusive  jurisdiction  when  the  Government  is  one  of 
the  parties  in  suit. 

Tribunaux  civils — see  page  2. 

Tribufiaux  Correctionnels  -  CouTts  composed  in  the  same  manner 
as  the  Civil  Tribunals  with  jurisdiction  upon  misdemeauoura. 
See  page  7. 

Ufiionsee  page  416  and  399. 

Vaille  ou  non  vaille — see  explanation,  page  313. 

Valeur  d  Veficaissement — Equivalent  to  "  endorsed  for  collection.*' 

VendSmiaire  is  the  name  of  the  month  which,  according  to  the  Re- 
publican calendar  adopted  in  France  in  1792,  covered  the 
time  between  the  22nd  September  and  the  22nd  October. 

Visd  pour  timbre — When  a  manuscript  has  not  been  executed  upon 
stamped  paper,  and  the  law  requires  that  it  should  be  so 
executed,  the  law  may  be  complied  with  by  getting  the  manu- 
script vis^  pour  timbre.  It  is  then  said  to  receive  a  visd  pour 
timbre. 

Visi  pour  timbre — see  Visd  pour  tirnbre. 
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IThe  numhers  indicate  the  pages  of  the  Book.'] 
ABANDONMENT— See  Mabitimb  In-  AFFREIGHTMENT— MMft»utf<f. 

SUKANCB. 

ACCEPTANCE— See    Bnxe  of   Ex- 

CHAKGB. 

ACTS    AUTSENTIQUE,   deanition 

of,  10. 
ACTES  NOTARIES  difFerent   from 

AetM  90U9  »eing»  priv^Sf  19. 
Have  the  s&me  forre  as  judgment, 

19. 
ACTIONS  must  be  stayed  after  adju- 

dication  of  the  bankruptcy — See 

ADMINI8TEATIVE  jurisdiction,  6. 
AFFBEIGHTMENT,      contract     of, 
Commentary,  278 ;  Text,  616. 
Freight,  definition  of,  279. 
Persons  who  can  freight,  279. 
Different  kinds  of,  279. 
Form  and  Conditionb  of  thb  Con> 

TBACT,  280. 

Demurrage,  281. 
Bill  of  Lading,  what  it  should  con- 
tain, 281. 
Must  be  made  in  four  copies,  282. 
Which  can  be  received  as  evidence 

when  all  are  not  alike,  283. 
By  whom  it  should  be  signed  when 

the  captain  ships  goods  on  his 

own  account,  283. 
LxABiLiTiBa  OF  THB  Frbiobtbh.  283. 
If   the  captain  has  declared   the 

tonnage  greater  than  it  really 

is,  284. 
If  the  captain  delays  the  voyage, 

284. 
Liabilitibs  of  thb  Chartbbbb,  286. 
Must  load  within  a  given  time,  286. 
Must  pay  the  freight,  286. 
Even  if  he  has  not  laden  all  the 

goods  allowed  in  the  agreement, 

286. 
Or  if  he  discharge  j)efore  arriving 

at  the  port  of  destuation,  286. 

3  G 


May  cancel  the  contract  before  de- 
parture, upon  paying  half  the 
freight,  286. 

Freight  chargeable  for  goods  not 
declared  to  the  captain,  286. 

Who  pays  for  delay  in  the  departure 
of  the  ship,  286. 

Force  majeure^  which  releases  from 
payment  of  freight,  287. 

Case  in  which  the  charterer  should 
not  be  charged  with  the  expenses 
of  delay  for  repairs  necessary  to 
the  ship,  287. 

Freight  due  when  force  rnqfeure  de- 
lays the  departure  of  the  ship,  or 
changes  the  course  of  the  voyage, 
or  occasions  deterioration  of  the 
goods,  288,  289. 

Duty  of  captain  in  case  of  blockade 
of  port  of  destination,  288. 

Duty  of  shipper  to  discharge  the 
goods  in  case  of  force  rnqjeure^ 
288. 

Preferential  lien  of  the  captain  on 
merchandise  for  freight,  289. 

Cancellation  of  the  contract,  290. 

AVBRAOB,  291. 

Definition  of,  291. 

By  whom  supported,  291. 

Genera]  or  particular,  292. 

By  whom  general  is  supported,  292. 
Gbnkbal  Avbbaob,  293. 

Conditions  indispensable  to  general 
average,  293. 

Three  lunds  of  general  average — 

1.  Material  damage  to  the  cargo, 
294. 

2.  Damages  occasioned  to  the 
ship  or  its  hull,  296. 

3.  Expenses  which  may  have  the 
character  of  genenu  or  par- 
ticular average,  296. 

Particilar  Avbbaob,  296,  297. 
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AFYREIGBTJABNT!— continued. 
CoNTaiBUTiON  TO  Atbbaob,  297. 
Average  statement,  298. 
Principles  which  control,  298. 
Particular  averages  are  estimated, 

299. 
Articles  which  should  contribute  to 
pay  average,  299,  300. 
Collision,  301. 
Accidental,  301. 
Through    the  fault  of  one  or  both 

captains,  301. 
Rights  of  the  insurer.  802. 
AGENT— See  Commission  Aobnt. 
APPEAL,  Eflfect  of,  24,  26. 

From  convictions  for  crime,  8. 
From  oonnotions  for  misdemeanor, 

8. 
From  judgment,  16,  17. 
To  the  Court  of  Cassation,  17. 
From  judgments  where  both  par- 
ties nave  appeared,  18,  698,  699. 
From  judgments    in  bankruptcy, 
352,   428.  —  See  also  Patbnt, 
Trade    Mabx,  Patterns   and 
Industrial  Models. 
ARREST,  7. 

ARTICLES— See  Partnership. 
ATTACHMENT,  when  it  can  lie,  20. 
Its  effects,  23. 

Invalid  in  case  of  banlcruptcy,  23. 
AUCTION,  sale  by,  26. 
AUCTIONEERS,   definition    of  their 

functions,  9. 
ji  VOCATS  GENERA  UX,  their  func- 
tions, 8. 
AVERAGE— See  Affreightment,  291 . 

BANKRUPTCY,    Commentary,    345; 
Text,  644. 
Who  may  be  bankrupt,  346. 
Bankruptcy  can  only  be  declared 
upon  Buspen^on  of  payment,  347. 

ADaTDlCATION  OF,  AND  CONSEQUENCES 

OF,  348. 
What  Court  has  jurisdiction,  348. 
Upon  whose  petition  it   may   be 

adjudicated,  348. 
The  trader  who  suspends  payment 

should  himself  make  a  petition  in 

bankruptcy  by  filing  a  declaration 

in  the  office  of  the  Clerk  of  the 

Court,  348. 
He  is  bound  to  furnish  a  statement 

of  assets  and  liabilities,  348,  349. 
In  case  of  partnership,  who  should 

file  the  declaration,  349. 
Creditors  may  demand  adjudication 

of  bankruptcy,  360. 


BANKRUPTCY— «)ii«iMwrf. 

Court  may  adjudicate  in  bankruptcy 
of  its  own  motion,  850. 
Order  of  Adjudication,  361. 

Must  appoint  a  tyndic  and  commis- 
sioner, 351. 

Fixes  the  day  on  which  the  o(m- 
dition  of  insolvency  actually  com- 
menced, 351. 

May  date  back  the  actual  period  of 
bankruptcy,  352. 

Advertisement  of,  352. 

Motion  to  set  aside,  352. 

Appeal  from,  352. 

Effective  until  amended,  353. 
Consequences  of,  353. 

Bankrupt  deprived  of  the  right  of 
transacting  business,  353. 

Right  of  transacting  business  given 
to  the  ayndiCj  363. 

Subsequent  acquisitions  by  bank- 
rupt, 354. 

Bankrupt  may  receive  allowance 
out  of  assets,  364. 

—  May  be  paid  for  his  services  to 
the  syndic,  354. 

Crnlitors*  mortgage  upon  all  the 

C8  present  and  future  of  the 
mpt,  355. 
Effect  of  order  to  suspend  all  judi- 
cial proceedings  against    bank- 


rupt, 366. 
—  Not  I 


i  applicable  to  secured  credi- 
tors, 356. 

Landlord  cannot  institute  proceed- 
ings for  a  certain  time,  356. 

Bankruptcy  matures  all  outstanding 
debts,  367. 

Rights  of  landlord  on  assets,  358. 

—  In  case  he  has  repudiated  the 
lease,  359. 

—  In  case  he  has  not  repudiated 
the  lease,  859. 

—  In  case  the  tffndic  has  sold  the 
stock,  369. 

Right  of  91/ndic  to  underlease,  359. 

Rights  of  conditional  creditors, 
360. 

Case  in  which  the  bankrupt  is  the 
maker,  drawer,  or  acceptor  of 
negotiable  paper,  360. 

Bankruptcy  arrests  running  of  in- 
terest, 360. 

—  Unless  the  debt  be  secured,  360, 
361. 

Mortgages  caxmot  be  registered 
after  the  adjudication,  361,  362. 

Acts  declartd  to  be  void  when  made 
by  the  bankrupt  after  the  date 
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fixed  as   the    actual   period  of 

bankruptcy,  363. 
—  Or  even  ten  daya  after  that  date, 

864. 
Donationfl,  Mortgages,  Antichrheij 

363. 
Payment  of  debts  not  matured,  864. 
Payment  of  matured  debta  other- 
wise than  in  cash,  864. 
Payment  in  cash  of  matured  debts 

and  of  engagements  for  yaluable 

consideration,  365. 
Payment  of  draft  after  the  period 

of  the  suspension  of  payments 

should  be  reimbursed,  365,  366. 
Mortgages  Toid  if  not   registered 

withm  fifteen  days  after  their 

date,  366,  367. 
Incapacity  of  bankrupt^  367. 
Administration  of  thb  Bankrupt's 

ESTATX. 

Appointment  of  tyndie  and  com- 
missioner {Juffs  eommUsaire)  368. 

Who  may  be  syndic^  368. 

Their  responsibility  when  there  are 
seTeral,  369. 

Functions  of  commiBsioner,  369. 

Decides  upon  complaints  made 
against  the  tyndie,  369. 

May  propose  the  removal  of  the 
tyndie,  370. 

The  Tribunal  decides  upon  appeals 
made  from  the  decisions  of  the 
commissioners,  370. 

Functions  of  the  creditors  and  of 
the  bankrupt  in  the  administra- 
tion of  the  bankrupt's  estate, 
870. 

Ministire  public,  its  duties,  370. 

CONSERTATORY  MeASVRKB,  371. 

Bankrupt  may  be  arrested,  371. 

May  be  relieved  of  arrest,  371. 

May  be  released  by  a  commis- 
sioner, 372. 

May  apply  to  the  Court  for  release, 
372. 

Syndic  should  affix  the  seals,  372. 

The  commissioner  may  designate 
certain  articles  upon  whicn  the 
seals  shall  not  be  affixed,  373. 

Seals  shall  be  affixed  by  the  Justice 
of  the  Peace  in  the  presence  of 
the  syndic f  374. 

InventoTT  must  be  drawn  up  within 
three  days,  374. 

Syndic  may  take  possession  of  the 
goods  from  that  date,  375. 
Duties  of  the  Syndict^  376. 


BANERUPTCT— «oft^»mm;. 

Draws  up  balance-sheet,  376. 

May  continue  the  business,  376. 

And  sell  articles  liable  to  dete- 
rioration, 376. 

Must  take  possession  of  all  papers 
and  open  all  letters,  377. 

The  books  shall  be  closed  in  the 
presence  of  the  bankrupt,  377. 

Syndic  should  register  mortgagee 
belonging  to  the  bankrupt,  377. 

Must  register  creditors*  mortgage, 
378. 

Must  receive  payment  of  debts  and 
give  receipts  therefor,  378. 

Must  deposit  moneys  paid  in  the 
Caittc  dcs  DepSta  and  Conaigna'' 
tionsy  378. 

Cannot  withdraw  from  that  Caiue 
any  amount  without  the  autho- 
rity of  the  Commissioner,  379. 

Under  what  conditions  he  has  the 
right  to  institute  legal  proceed- 
ings, 379. 

Cannot  refer  to  arbitration,  379. 

In  case  of  insufficiency  of  assets 
the  State  pays  the  expenses  of 
conservatofy  measures,  380. 

Sale  by  gyndic  of  certain  articles  to 
meet  expenses  of  bankruptcy, 
380. 

Maintenance,  iyndic  may  apply  for 
the  bankrupt's,  380. 

Juffe-eommisaairc  may  examine  em- 
ploy^ concerning  the  causes  of 
the  bankruptcy,  380. 
Assets,     mode    of    Ascertainino 
amount  of,  382. 

Claim  by  thud  parties  for  goods 
belonging  to  them,  and  in  the 
possession  of  the  bankrupt,  382. 

Circumstances  under  which  the 
property  in  a  promissory  note  or 
draft  may  be  claimed,  383,  384. 

Claim  may  be  admitted  by  syndic^ 
387. 

Lien  of  third  parties  upon  debt 
resulting  from  the  loss  of  articles 
confided  to  the  bankrupt,  384. 

Preferential  claim  of  vendor  to  pay- 
ment of  the  price  of  goods  sold, 
does  not  exist  against  the  bank- 
rupt estate,  385. 

Stoppage  in  transitu^  conditions 
under  which  vendor  can  exercise 
the  same  when  the  purchaser  is 
bankrupt,  386,  387. 

Retmtionf  'right  of  purchaser  to, 
387. 
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IVVTCY— continued. 

fe,  right  of,  to  withdraw  real 

«tate  fit>m  the   assets  of  the 

bankrupt  estate,  388. 

When  she  has  recourse  against 

he  assets  of  the  bankrupt  es- 

ate,  889. 

What  personal  property  she  can 

nthdraw  from  the  assets,  389. 

Becourse  against  assets  when 

he  had  paid  the  debts  of  her 

lusband,  389. 

BRSNT  Knn>S  OF  C&BDIT0R8. 

)ferential  claim  of  workmen  and 

mployet,  390,  391. 

fe,  effect  of  her  legal  mortgage 

rhen  the  husband  is  a  trader, 

191. 

nations,  effect  of  between  hus- 

»and  and  wife  by  marriage  con- 

ract,  392. 

iured  creditors,  rights  of  when 

hey  have  not  been  completely 

»aid  out  of  the  proceeds  of  the 

hing  pledged,  392,  393. 

iured  creditors,  syndic  may  reim- 

lurse,  and  discharge  their    se- 

lurity,  393. 

Ider  oi  a  bill  of  exchange,  rights 

if  in  case  the  acceptor  and  cer- 

ain  endorsers  become  bankrupt, 

193,  394. 

iditor  who  has  received  a  pay- 

Dent  on  accoimt,  394. 

ditor  preserves  his  right  against 

guarantors  in  spite  of  the  dis- 

iharge  of  the  bankrupt,  394. 

F  OF  Debts,  395. 

ae  within  which  the  debt  may  be 

)ro8ecuted,  395. 

w  it  should  be  prosecuted,  395. 

>of  of  claims,  396. 

»ditor  may  be  obliged  to  produce 

lis  books,  396. 

ledule  of  claims  admitted,  396. 

atract  resulting  therefrom,  397. 

editors    whose  claims  are    con- 

ested,  397. 

Cannot  take  part  in  the  Coneor- 

lat,  397. 

ims  provisionally   admitted  by 

he  Court,  397. 

;ured  creditors  whose  security  is 

lisputed  can  vote  for  the  eon^ 

)ordat,  398. 

iditor  who  has  not    proved  his 

;laun,  cannot  share  in  the  divi- 

lends,  398. 

ception  to  this  rule,  398. 


BANKBUPTCY-  conimMfrf. 
Termination  of  the  Bankruptcy. 

Different  ways  in  which  bankruptcy 
may  be  terminated,  399. 
Oboinart  Composition  (Concordat), 
399. 

Definition  of,  399. 

How  voted,  400. 

What  creditors  are  admitted  to  vote, 
401. 

Penalties  inflicted  upon  creditors 
who  have  made  private  condi- 
tions to  consenting  to  the  compo- 
sition, 433. 

Secured  creditors  cannot  vote,  401. 

Majority,  how  composed,  402. 

Concordat  must  be  signed  at  the 
same  meeting,  402. 

Case  in  which  it  has  been  adjourned, 
402. 

Majority,  how  calculated,  403. 

Concordat^  confirmation  of,  403. 

By  whom  it  can  be  denianded,  403. 

Who  can  oppose,  404. 

Within  what  time,  404. 

Case  when  it  is  refused,  404. 

Time  within  which  appeal  can  be 
made  from  judgment  upon,  405. 

Cannot  be  voted  when  the  bankrupt 
is  being  prosecuted  in  a  criminal 
court,  405. 

Of  no  effect  if  after  the  vote  has  been 
taken  the  bankrupt  is  prosecuted 
and  convicted  of  fraud,  405. 

Confirmation  of,   renders  it  bind- 
ing upon  all  creditors,  406. 
Effects  of  the  Concordat ,  406. 

Bankrupt  restored  to  the  adminis- 
tration of  his  affairs,  the  syndic 
hands  in  his  accounts  to  the 
bankrupt,  406. 

The  compromise  agreed  to  by  the 
concordat,  leaves  a  binding  debt 
of  honor  upon  the  bankrupt,  407. 

—  Payment  of  which  is  necessary 
to  ms  rehabilitation,  407. 

Concordat  obtained  by  a  principal 
debtor  doea  not  release  guarantor, 
407. 

Guarantor  who  has  paid  a  balance 
over  and  above  the  dividend  paid 
by  the  bankrupt  has  no  right 
against  the  bankrupt  estate,  408. 

Claims  resulting  from  the  concordat 
guaranteed  by  mortgage  upon  the 
real  estate  of  the  bankrupt,  408. 

Syndic  should  register  judgment 
confirming  the  concordat  at  the 
Becord  office,  409. 
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CaBW  IK  WHICH  THB  CoMOrdot  MAT  BB 

AimxjUaWD,  409. 

For  ooncealment  of  the  assets  or 
exaggeration  of  the  liabilities, 
409. 

For  final  conTiction  for  frandnlent 
bankruptcy,  410. 

For  failare  to  execute  the  composi- 
tion, 410. 

Who  may  demand  nullity  of  0011- 
eordat,  410. 

For  a  new  bankruptcy,  410,  411. 

C0N8XQUSNCB8  OF    THB    AmcinJCBNT 

OF  THB  Concordat,  411. 
Proceedings  of  bankruptcy  reopened, 

411. 
Juffe-eommiMaire  and  syndic   ap- 

pointed,  411. 
Ordinary  proceedings  in  bankruptcy 

proceeded  with,  411. 
Case  in  which  new  composition  can 

not  be  granted  to  bankrupt,  411 
Creditors  yote  upon  the  maintaining 

in  office  of  the  proTiaional  ayndic, 

412. 
Contracts  made  by  the  bankrupt  in 

the  interval   between    the    two 

bankruptcies  yalid,  412. 
For  what  sum  creditors  of  the  first 

bankruptcy  who  have  consented 

to  the  composition  can  prove  in 

the  second  bankruptcy,  413. 
What  is  the  responsibility  of  gua- 
rantors when    the    concordat   is 

annulled  for  fraud,  414. 
Partnebshif,  Banxruftcy  of,  414. 
May  be  declared  bankrupt,  415. 
May  obtain  a  composition,  415. 
Bankruptcy  of,  involves  that  of  each 

partner  individually,  416. 
How  the  bankruptcy  of  each  partner 

is  administered  with  respect  to  the 

bankruptcy  of  the   partnership, 

415. 
Union  of  Ckbditors,  416. 
Definition,  416. 
Union  obtains  when  composition  is 

refused,  416. 
What  should  determine  a  meeting 

of  creditors  in  case  of  union^  416. 
Syndic  cannot  continue  the  business 

except  under  certain  conditions, 

417. 
To  whom  belong  the  profit  and  loss 

of  the  business  as  conducted  by 

i\ie  syndic?  417,  418. 
The    syndic    may    institute    legal 

proceedings,  418. 


BANKRITPTCY— <?(w<t«M«?. 

—  May  sell — claims  belonging  to 
the  banlmipt,  418 ;  personal  pro- 
perty upon  conditions  deter- 
mined by  the  Jitge'Commissaire, 
419;  real  estate,  at  auction,  419. 

A  ntrenchh-e  may  be  made  upon  the 
price  obtained,  419,  420. 

What  deduction  should  be  made 
before  distributing  the  assets, 
420. 

Dividends,  how  paid,  420. 

—  Conditions  imder  which  condi- 
tional creditors  receive,  420. 

—  Payment  of,  to  contested  credi- 
tors, 421. 

Bights  of  secured  or  privileged 
creditors  upon  the  general  bank- 
rupt's estate,  421,  422. 

Rights  of  creditors  secured  by  ge- 
neral mortgage  upon  the  general 
assets  of  the  bankruptcy,  423. 

Yearly  general  meeting  of  creditors, 
424. 

When  the  bankruptcy  is  terminated 
the  syndic  renders  his  accounts, 
424. 

Meeting  of  creditors  consulted  upon 
the  exctuabilitS  of  the  bankrupt, 
424. 

The  Court  adjudicates  thereupon, 
425. 

When  the  union  is  dissolved  each 
creditor  has  individual  recourse 
against  the  bankrupt,  425. 
Coit2o%mov{Concordat)  bt  oiyino  up 

OF  ASSBTS,  425. 

Nature  of  proceeding,  425,  426. 
Closing  of  Banxruptct  in  consb- 
auBNCB  OF    Instjfficibnct    op 
Assbts,  426. 

Government  advances  the  funds  for 
the  first  proceedings  of  bank- 
ruptcy when  there  are  no  assets, 
426. 

Effect  of  judgment  terminating  a 
bankruptcy  for  insufflcienoy  of 
assets,  426. 

When  the  Court  may  re-open  bank- 
ruptcy, 427. 

Creditor  who  has  been  paid  in  the 
interval  between  the  judgment 
which  closes  a  bankruptcy,  and 
that  which  re-opens  it  must  repay 
the  amount  into  the  general  assets 
of  the  bankruptcy,  427. 
Criminal  Banxbuptcy. 

Banqueroute,  definition  of,  429. 

Banqucrouie  simpls^  429. 
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How  proaeouted,  429. 
Within  what  time,  429. 
PenaltiM  inflicted,  429. 
What  constitutes,  430. 
Two  classes  of,  430. 
£anauero¥Ufrmtdule9U«t  431. 

—  May  he  adjudicated  after  death 
of  hankrupt,  431. 

—  Expensesof,  hy  whom  tapported, 
431. 

—  How  estate  is  admimstered,  431. 

—  Crimes  and  misdemeanors  com- 
mitted in  relation  to  the  hack- 
ruptcy  hy  other  parties  than  the 
bankrupt,  432. 

How  punished,  432. 

Penalties   inflicted  upon  creditors 

who  hare  made  private  condi- 
tions to  consenting  to  the  Con- 

eortUU,  433. 
Such  conditions  void,  433. 
Publication  of  yerdict,  433. 
Admimstration  of  assets,  434. 
Bdhabilitationf  what  it  is,  436. 
Conditions  under  which  it  may  be 

obtained,  435. 
What  persons  may  apply  for  same, 

436. 
By  what  decree  rendered,  436. 
Procedure,  436. 
RdhabUitatum  maj  be  ordered  after 

death,  437. 
Intbknatxonal   Law  bii.atino  to 

Bankkuptct,  438. 
Foreigner  may  be  declared  bankrupt 

in  France,  438. 
Firm  or  corporation  haying  a  branch 

office  in  France,  may  be  declared 

bankrupt  in  France,  438. 
A  party  may  be  put  into  bankruptcy 

at  the  same  time  in  France  and 

abroad,  439. 
A   party,    even    non-resident    in 

France,  may  be  put  into  bank- 
ruptcy in  France,  489. 
Foreign  adjudication  of  bankruptcy 

not  executory  in  France,  per  m, 

439. 
Powers  of  foreign  tjfndiet  in  France, 

440. 
A  foreign  judgment  of  bankruptcy 

suspends    legal    proceeding   in 

France,  440. 
Unless  the  bankruptcy  is  a  yolun- 

tary  one,  440. 
French  creditors  who  have  proved 

cUiims  abroad  bound  by  the  oon- 

sequsnoes  of  the  bankruptcy,  440. 


BANEBUPTCT— (»M^MMf. 

Exception  to  this  rule,  440. 
BABBATBT— See  Mautdu  Ivsrn- 

ANCB. 

BARKISTEBS,  8. 

BETBAYAL  OF  TBADE  SECBET8, 
630. 
Penalties,  639. 

If  the  secret  applies  to  a  new  pro- 
cess, 639. 
Ko  action  lies  in  case  secret  applies 

to  a  patented  article,  640. 
Foreigners  residing  in  France  pro- 
tected by  the  law,  640. 
BILL  OF  LADING— See  Apfkbight- 

MBNT,  281. 

BILLS  OF  EXCHANGE  AND  PBO- 
MISSOEY  NOTES,   Commen- 
tary, 176;  Text,  679. 
Gbnb&al  pBIirOIPLBS. 

Definition  of  bills  of  exchange,  1 76. 

Should  be  drawn  at  one  pkoe  upon 
another  place,  176. 

All  the  simpers  jointiy  and  sererally 
responsible,  177. 

Interest  runs  from  the  day  of  pro- 
test. Court  can  allow  no  time  to 
debtor,  177. 

Holder  must  claim  payment  upon 
the  day  of  maturity,  protest  on 
the  morrow,  give  notice  of  pro- 
test to  the  endorsers  within  fif- 
teen days,  178. 

Statute  of  Limitations  fire  years, 
178. 

Protest  must  be  made  the  day  after 
maturity,  178. 

Promissory  note,  definition  of,  179. 

Court  havmg  jurisdiction,  179. 
FoBif  OF  Bills  of  Exchanob  and 
Matubitt,  179,  180. 

Value  of,  when  made  by  women, 
married  or  unmarried,  minors, 
traders  or  not  traders,  and  inter- 
dicted persons,  181. 

What  bill  of  exchange  must  con- 
tain, 182,  183. 

Bill  of  exchange  payable  at  sight 
or  within  a  certain  number  of 
days  after  sight,  must  be  pre- 
sented within  three  months  from 
its  date,  183. 

Different  ways  of  designating  ma- 
turity of  a  bill  of  exchange,  184. 

Can  be  drawn  in  duplicate,  tripli- 
cate, &0.,  186, 186. 

Can  be  made  payable  at  the  domi- 
cile  of  a  third  party,  186, 1B6, 
187. 
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BILLS  OF  EXCHANOE-tfMi^mifMf. 
Suftxms  roE  Patmbnt  of  Bnxs  of 

EXCHAMOB,  187. 

The  acceptor  may  or  may  not  have 
fdnda  to  meet  the  bill ;  difference 
between  the  two  caaee  for  the 
holder  who  haa  not  protested 
within  the  legal  time,  188. 

The  fund  is  the  property  of  the 
holder,  189. 

Bill  of  exchange   drawn  for  the 
aeooimt  of  a  third  party,  189. 
Of  Accbptancx,  190. 

The  drawer  and  endorsers  are  re- 
sponsible to  the  holder  in  case 
of  refusal  to  accept,  191. 

Form  of  acceptance,  191. 

Acceptance  once  made  is  irreroc- 
able,  192. 

Cannot  be  conditional,  192. 

May  be  partial,  with  respect  to 
mb  sum  drawn,  192. 

Protest  in  case  ol  failure  to  accept, 
193. 

Eight  of  holder  against  the  drawer 
and  endorsers  in  oase  of  non- 
acceptance,  193. 

Acceptance  supra  protest,  or  for 
honor,  194. 

Acceptor  supra  protest  should  send 
notice  of  acceptance  to  the 
drawer,  196. 

The  holder  preserves  his  rights 
against  the  drawer  and  endorsers, 
in  spite  of  acceptance  supra  pro- 
test, 195. 

Form  of  acceptance,  196. 

Visa,  196. 

Difference  between  the  effects  of 
▼isa  and  of  acceptance,  196. 

Bill  of  exchange  accompanied  by 
special  guarantee,  196,  197. 
Ekdobsbkbnt,  198. 

Its  effects,  199,  200. 

Its  form,  199. 

Valid  after  maturity,  200,  203. 

Consequences  of  irregularity  in,  204. 

Cannot  be  ante-dated,  206. 

Difference  between  the  effects  of 
endorsement  and  of  assignment, 
201,  202. 

Of  endorsement  without  guaran- 
tee, 201. 

By  procuration,  its  effect  different 
from  regular  endorsement,  203, 
204,  206. 

Its  fonn,  204. 

In  blank— its  oonseQuenoes,  206, 
206. 


BILLS  OF  -EXCnXSQZ  ^continued. 
Endorsement  for  the  purposes  of 
guarantee,  206. 

OUABANTU  OTHUb  THAN  BT  BN- 
DOBSBMBKT  {Avol),  207. 

Its  form,  208. 

Its  consequences,  308. 
Patmbnt  of  Bills  of  Exchakob. 

Holder  cannot  refuse  payment  at 
maturity,  209-211. 

Payment  should  be  made  in  cash  ; 
Court  cannot  grant  delay,  209. 

Drawee  has  no  right  to  pay  before 
maturity,  209,  210. 

Upon  what  conditions  payment  by 
drawee  is  yalid,  210,  21 1. 

Holder  cannot  be  obliged  to  re- 
ceiye  payment  before  maturity, 
211. 

Case  in  which  oppoeition  to  pay- 
ment may  be  made,  211,  212. 

Payment  of  a  bill  ol  exchange 
drawn  in  duplicate,  triplicate, 
etc.,  212,  213. 

Loss  of  a  bill  of  exchange ;  formali- 
ties in  order  to  obtain  a  duplicate, 
213,  214,215,216. 

Partial  payment  216. 
Patmbnt   sufra   Pbotbst  or  for 
Honour,  217. 

Cannot  be  made  except  after  pro- 
test, 217. 

By  whom  and  in  fayonr  of  whom 
the  payment  can  be  made,  218. 

Rights  and  liabilities  of  party  pay- 
ing supra  protest,  218,  219. 

BlOHTB  AND  LlABILITIBS  OF  HOLDBR, 

219. 

Must  demand  payment  at  maturity, 
219. 

Case  in  which  the  biU  payable  a 
certain  number  of  days  after 
sight  has  been  drawn  or  made 
payable  out  of  Europe,  219. 

Protest  must  be  made  the  day  after 
maturity— exception  for  hey- 
days, 219. 

Cannot  be  replaced  by  a  similar 
formality,  220. 

No  excuse  for  not  making  protest, 
except  the  clause  rttour  8an$ 
Jrais,  and  the  case  of  unayoid- 
able  oiroumBtanoes,  220,  221. 

At  what  domicile  the  protest  should 
be  made,  221. 

Form  of,  222. 

In  case  of  non-payment  holder  has 
recouise  against  drawer  and  each 
of  the  endoTBerB,  222. 
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BILLS  OF  EXCHANGE— <Ymtmfi^. 

Must  be  exercised  within  fifteen 
days  of  protest,  222. 

Even  after  this  time  he  preserves 
his  rights  against  the  drawer  if 
the  drawee  has  no  funds  of  the 
drawer  in  his  possession,  223. 

Drawee  bound  to  pay  if  he  is  in 
possession  of  funds  from  drawer ; 
difference  between  the  case  when 
he  has  accepted  and  when  he 
has  not  accepted  a  bill  of  ex- 
change, 224. 

He  who  gives  a  guarantee  other- 
wise than  by  endorsement,  is 
jointly  and  severally  liable  with 
the  party  for  whom  the  guaran- 
tee is  given,  224. 

Case  in  which  the  holder  can  prose- 
cute drawer  or  endorser,  eveo 
when  the  protest  has  not  been 
made  within  the  legal  term, 
225. 

Action  to  which  the  drawer  and 
endorsers  can  have  recourse,  226. 

Time    within    which    they    must 
exercise  it,  227. 
Bb-bxcuanob,  227. 

Statements  that  must  accompany 
it,  228. 

Expenses  of  re-exchange  and  pro- 
test do  not  draw  interest  except 
from  the  day  of  the  service  of 
the  summons,  229. 
Fbomissoky  Notes,  229. 

Form  of,  229. 

Consequences  if  terms  incomplete, 
229. 

If  not  drawn  by  the  hand  of  the 
signer,  signature  should  be  pre- 
ceded by  file  words  "  Bon  pour,** 
230. 

Jurisdiction  for,  230. 

Bules  regulating  bills  of  exchange 
apply  to  promissory  notes,  230. 
Limitation  of  Actions,  231. 

Five  years  from  the  day  of  protest, 
if  commercial,  and  tmrty  years  if 
civil,  231. 

If  upon  a  judgment,  thirty  years, 
232. 

Limitation  interrupted  by  service 
of  summons,  232,  233. 

Oath  to  be  taken  by  party  raising 
limitation  as  a  defence,  233. 
Stamp  Dutibs  upon  Fobbion  Bills 
OP  Exchanob,  233. 

Forfeiture  and  penalties  in  case  of 
non-payment,  234,  738,  739. 


BILLS  OF  EXCHANGE— eon/intM*;. 
International  Law  rblatino  to 
Bills  op  Exchanob,  234. 

Bills  of  exchange  drawn  in  a  foreign 
country  submitted  to  the  legal 
formahties  of  that  country,  235. 

Capacity  controlled  by  ooimtry  to 
which  party  belongs,  235. 

Bules  of  payment,  conditions  of 
protest,  and  terms  of  limitation, 
are  controlled  by  the  laws  of  the 
country  where  the  payment  is  to 
be  made,  235-237. 

It  is  the  same  as  regards  accept- 
ance, 236. 

It  is  the  same  as  regards  endorse- 
ment, 237. 

Becourse  against  drawer  or  en- 
dorsers, subject  to  the  laws  of  the 
coimtry  where  the  recourse  is 
enforced,  237. 

Jurisdiction  of  French  Courts  over 
foreign  bills,  238.— See  Stamp 
Dutibs. 
BLOCKADE  — See    Maritimb   Com- 

MBRCB. 

BONDED  WAREHOUSES,  definition, 
734. 

Warrant,  mode  of  negotiation  of, 
734. 

Beceipt,  mode  of  negotiation  of, 
735. 

Endorsee,  rights  and  liabilities  of, 
736. 

—is  paid  preferentially  out  of  pro- 
ceeds of  sale  of  goods,  736. 

—his  right  of  recourse  against  pre- 
ceding endorsers,  736. 

Holder  of  warrant  has,  in  case  of 
fire,  the  same  right  over  proceeds 
of  insurance  as  upon  goods, 
736. 

Warrant  or  receipt,  steps  to  be 
taken  in  case  of  loss  of,  736. 

Stamp  duties  applicable    to  war- 
rants, penalties,  737. 
BOOKS— See  Trader,  52. 
BOTTOMRY  AND  RESPONDENTIA 
BONDS,  333. 

Essential  elements  of,  333. 

Loan  made,  334. 

Thing  subject  to  the  loan,  334. 

Risk  incun^  335. 

Maritime  interest,  335. 

Capacity  of  borrower,  336. 

Bottomry  bond  may  be  executed  in 
the  name  of  the  owners  upon 
part  of  the  ship,  even  without 
their  consent,  337. 


Digitized  by 


Google 


INDEX. 


827 


RY,  Etc. — continued, 

p  TUB  Contract,  337. 

f  be  made  out  to  order,  337. 

ty  guaranteeing,not  presumed 

guarantee  the  interett  also, 

I. 

ms  which  must  be  complied 

bh,  338. 

ondentia  cannot  be  executed 

Tore  the  departure  of  the  Teeael, 

9. 

:«  OP  BoTTOMBT  Bonds,  339. 

ilities  of  borrower,  339. 

tte  of  lender,  340. 

iB  ship  is  lost  m  toto  or  in  part, 

0. 

and  and  particular  average  to 

I  borne  by  the  borrower,  340. 

cts  of  with  respect   to   third 

irties,  340. 

bts  of  lender  upon  the  ship  and 

le  cargo,  340. 

din  which  seyeral  bonds  eze- 

ited  upon  the  same  ship,  341. 

B  in  which  insurance  and  bot- 

>mry  bonds   are    both  effected 

pon  the  same  ship,  341. 

ne  cancelling  of  the  contract,  or 

\8Umm€y  341. 

UU80N       BBTWBBN       BOTTOMBY 

)oNBS  AND  Inbukancb,  342. 

JTB  OF  Limitations,  343. 

•  acquiring  property  in  ships, 

48. 

'  abandonment,  343. 

'  actions  on  bottomry  bonds  or 

ssuranoe,  343. 

'  wages  or  proviBions  furnished 

0  the  ship  or  crew,  343. 

as  in  bar  of  action  for  damages 

»n  freight  or  for  collision,  344. 

2RS,    functions,    how   named, 

.44, 145. 

lurance  brokers,  their  functions, 

interpreting  and    ship    brokers, 

145. 

od  and  water  carriage  brokers, 

!46. 

JK,  2iis  duties  and  rights,  289.-* 
Majultivb  Commbkob. 
A6£  ^£0K££8,  146. 

££8-^^00  GOMMIBSION  CaRBIBB. 

:BB  PA-ETY— See  Appbbioht- 

IBNT.  „ 

j£8,  CoDozoentary,  239 ;   Text, 

42-746. 

ftnitiooi  23^- 

^  should    b^   a   fund  in  the 


CHEQUES— ^oM/mMMf. 

hands  of  the  party  drawn  upon — 
penalty  in  case  there  are  no 
funds,  239. 

Should  be  drawn  at  sight,  239, 
240. 

Terms  of,  240,  241. 

Rules  controlling  payment  of  bil!s 
of  exchange,  protest,  or  the  re- 

y  sponsibility  of  endorsers,  appli- 

^  cable  to  cheques,  241. 

A  holder  who  fEiHs  to  present  a 
cheque  within  five  days  from  its 
date  loses  recourse  against  en- 
dorsers, 242. 

—  Even  against  drawer,  242. 

Stamp  duties — ^penalty  for  infrac- 
tion of  law,  242. 

Cheques  drawn  abroad  upon  France, 
243. 
CIVIL  COURT,  constitution  and  juris- 

diction,  2. 
COLLISION,  801  — See  Affbbight- 

mbnt. 
COMMISSION   TO  TAKE   TESTI- 
MONT— See  Fobbion  Judo- 
mbnt. 
COMMISSION    AGENTS,    {ChmmU^ 
iionnaire),  155. 

Definition,  155. 

Contract  between  the  principal  and 
agent  made  by  simple  consent  of 
the  parties,  156. 

Presumption  that  the  agent  has 
accepted  an  order  if  he  has  not 
refused  it,  156. 

Contract  broken  if  the  agent  dies 
or  becomes  bankrupt,  156. 

If  the  principal  revokes  an  order 
he  may  be  called  upon  to  pay 
commission,  156. 

Agent  may  refuse  order  nnder  cer- 
tain conditions,  156. 
Rights  and  Liabilitibs  op  tub 
Aobnt.  Agent  responsible  for 
his  errors^must  not  divulge  the 
name  of  his  principal  —  uiould 
sell  at  the  price  directed  by  the 
principal — ^he  may  purchase  at  a 
leas  price,  but  not  at  a  higher, 
157,  158. 

He  must  not  ohaij^  his  principal 
more  than  he  paid  bimaelf — need 
not  diyulge  to  his  principal  with 
whom  he  has  transacted  for  his 
accountj  158. 

He  has  hen  on  the  price  of  the 
merchandise  which  he  has  sold, 
160,  161. 
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COMMISSION  AOENTS-Mfi^'iiiMtf. 
Eights  aud  Liabilitxjm  of  thb 
Pbjkcipal.  He  ihould  pay  to 
the  agent  oommiaaion  agreed 
njKm,  and  reimburse  him  ad- 
Tances  made  and  interest,  169. 

In  case  of  bankruptcy  of  the  agent, 
the  principal  may  demand  the 
price  of  the  merohandiie  still 
due  by  the  purchasers,  such  price 
not  forming  part  of  the  bankrupt 
assets,  160. 
COMMISSION  CABEIEBS  AND 
CABRIEES,  161. 

Way-bills,  what  they  should  con- 
tain, 162. 

When  the  goods  are  forwarded 
through  an  intermediary,  the 
contract  is  made  between  the 
agent  and  the  carrier,  163. 
EioHTS  AND  Duties  of  thb  Cak- 
RIXB,  163. 

His  req)onsibiIities  when  he  is  em- 
ployed as  an  agent,  163. 

Way-bills  may  be  made  to  order  or 
to  bearer,  164. 

If  made  out  to  a  partionlar  person, 
without  being  made  to  order, 
they  a^  not  transferable  except 
after  fnreffittrement  and  notice, 
164. 

Way-bills  must  be  registered,  164. 

Eesponsible  for  delay  in  the  arrival 
of  goods,  165. 

—  for  daniage  to  goods,  166. 

—  for  loss  of  goods,  hoir  damage 
estimated,  166. 

Eesponsibility  of  eairier^s  agent, 

167. 
Eesponsibility,  what  relieyes  from, 

167. 
Force  mqfiure^  neglect  of  consignor, 

deterioration  by  the  nature  of 

the  goods,  167. 
Merchandise,  at  whose  risk,  168. 
Carrier  reUered  of  all  responsibility 

once  the   goods   deliyered  and 

freight  receiyed,  unless  receiyed 

under  reserre,  169. 
Statute  of  Limitations  in  fayour  of 

carriers,  169,  170. 
In  case  of  conflict  upon  the  receipt 

of  the  merchandise,  an  expert  is 

appointed  by  the  Cottrt,  170. 
Lien  ot^upon  merchandise,  171. 
COMPANIES— See  Jomr  Stock  Com- 

FANIB8. 

COMPETITION— See   F&audulbnt 

CoKPBTinON. 


COMPOSITION     (Ckmcordai)  —  See 

Bankkuftct. 
C0N8EIL  D'ETAT,  8. 
C0NSEIL8  DE  PEEFECTUEE,  6. 
COirSEILS  DES  FEUD'EOMMES, 

constitution  and  jurisdiction,  6. 
CONSEBVATIYE   MEASUBES,  19- 

24,  30. 
CO-OPERATIVE  SOCIETY,  91,  92. 
COBPOBATION  — See  Paeikbbship 

and  CoMPANiBs. 
COUUSSER^n^. 
COUNTEEFEITITBE,  549,  660.   See 

Patent;  Pattbbn  and  Imdvs- 

TBiAL  Model. 
COUET    OF    APPEAL,    constitution 

and  jurisdiction,  2 
COUET    OP   CASSATION,  jurisdic- 
tion and  constitution,  3. 
CBEBITOBS,  who  have  a  preferential 

claim,  27,  29. 
CEIMES,  7. 

Action    for   damages   caused   by 

crime,  7. 
Appeal  from  conyictions  for  crime, 

8. 
CRIMINAL  JUEISDICTION,  7. 

DEATH  of  one  of  the  parties  during 
suit,  13. 

DEFENCE,  means  of,  that  can  be  em- 
ployed by  the  defendant,  31. 
He  can  ask  that  the  matter  be 
pleaded  before  the  Court,  or  re- 
ferred to  an  arbitre,  31. 
The  defendant's  duty  is  to  tender 
payment  for  the  amount  which 
he  recognises  as  due,  32. 

DEMUEBAGE—See  Affkbiobtmbnt. 

DISSOLUTION  AND  WINDING- 
UP  of  joint-stock  companies, 
92,  97.— See  Joint-Stook  Com- 
panies. 

DISTEIBUTION  among  the  creditors 
of  the  proceeds  of  goods  attached 
and  sold,  27. 

DOEMANT  PAETNEB— See  Part- 

MEnSUIP. 

DUTIES— See  Eboistration  Duties. 
EMBAEGO  — See    Maritimb    Com- 

MBBCB,  274. 

ENDOBSEMENT— See  Bills  of  Ex- 
change. 

ENEEGISTEEMENT,  43.— See  Eb- 
qistration  Duties. 

EVIDENCE  admitted,  18,  14. 

EXECUTOEY  TITLE,  iU  effiscts,  23. 

EXPEBT,  nomination  of,  30. 
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FACTOR~S«e  Commission  Aoimt. 
FIRM— See  Pabtitsrship. 
FOR£IGN   COMPANIES,  107.— See 

Joint- Stock  Coxpanizs. 
FOREIGNERS,    jurisdiction    of    the 
French    Courts    in    actions    in 
which  they  are  involyed,  when 
there  is  and  when  there  is  not  a 
diplomatic  treaty,  36. 
When  the  contract  has  heen  made, 
and  ought  to  he  executed,  abroad, 
36. 
When  the  question  hefore  the  Court 
is  the  sutus  or  capacity  of  the 
person,  37* 
Security  for  costB,  37. 
Jurisdiction  when    the  defendant 

alone  is  an  alien,  38. 
When  a  Frenchman  is  defendant 
in  an   action    upon  a  contract 
made  ahroad,  38.  —  See    also 
TSADB  Mabks,  Patxnts,  Pat- 

TBRNB  AND  INDUSTRIAL  M0DBL8. 

FOREIGN  JUDGMENTS  cannot  he 
executed  in  France  without  a 
decision  of  the  French  Court, 
88. 

Except  in  the  case  in  which  there 
ii  a  treaty  thereupon,  88. 

Practice  to  be  followed  in  order  to 
render  a  foreign  judgment  exe- 
cutory in  France,  39. 

The  Court  can  examine  into  the 
merits  if  the  defendant  is  French, 
40. 

If  the  defendant  and  the  plaintiff, 
are  aliens,  can  the  Court  go  into 
the  merits  f  40. 

The  judgment  authorising  the  exe- 
cution in  France  of  a  foreign 
judgment  subject  to  appeal,  40. 

Commissions  to  take  testimony,  41. 
Fo&BiON  JvDOMBNT  of  haukruptcy 
suspends   legal    proceediogs    in 
France.— See  Bankkuptct,  440. 
FoBBiONBR  may  he  declared  bank- 
rupt    in     France — See    Bank- 
RUPTCT,  438. 
FoREiON   Trustbb   luM    powors  in 
France— See  BANxarpTcr,  440. 
Foreign  Poucirs,  308. 

FORBION     SbcURITIBS    ADMITTED     TO 

French  Bourse,  143.^See  also 

Stamp  Duties. 
FRAUDULENT       COMPETITION, 

{eoneurrmue  deloyale),  626. 
What  constitutes,  626. 
Different  forms  of,  626,  527,  628. 
Purchaser  of  the  good- will  of  a 


FRAUDULENT     COMPETITION— 
etnttifmed. 
business  may  preeerre  the  name, 
629. 

Exception  in  case  the  seller  is  a 
firm,  629. 

Purchaser  may  proride  that  vendor 
do  not  continue  the  same  busi- 
ness, 630. 

—  when  the  purchaser  is  a  mem- 
ber of  a  firm.  630. 

Vendor  prohibited  from  establish- 
ing himself  within  a  certain  dis- 
tance of  the  premises  sold,  630. 

Under  what  conditions  vendor  may 
re-establish  himself ,  631. 

limit  of  right  to  vaunt  goods  in 
advertisements,  631. 

Sales  at  a  loss  of  the  merchandiao 
of  another  merchant,  632. 

Bribing  a  rival's  employe,  632. 
Procedure  to  repress  FRArDULENT 
Competition,  638. 

Jurisdiction,  633. 

Plaintiff  cannot  seize  products,  633. 

There  mav  be  fraudulent  competi- 
tion without  fraudulent  intent, 
633. 
Rights  of  Forbioners,  634. 

Under  what  conditions  they  may 

sue  for  eoneurrenee  deloyaU,  684. 

FRAUDULENT     IMITATION— See 

Patent. 
FREIGHT,   Assurance  of,   311,  312, 

313. 
FREIGHT— See  ArpRSioBTMENT,  279. 

GAMING,  when  a  defence  to  actions 
on  bill   or   note — See  Bill  op 
Exchange. 
Gambling  Debt,  134,  136,  136. 

GENERAL  MEETING— See  Joint 
Stook  Companies 

GENERAL     AYERAGE  — See    Af- 

FREIOHTMSN  T  • 

GUARANTEE  for  debt  by  a  third 
party,  form  under  which  it  should 
be  given,  22. 
Its  effects  when  it  is  joint  and 
several,  and  when  it  is  not  joint 
and  several,  22. 

INDORSEMENT— See  Bill  op  Ex- 
change. 

INDUSTRIAL  MODEL-See  Pat- 
terns AND  Industrial  Model. 

INFANT  or  Minor  cannot  trade,  49. 

INFRINGEMENT-See  Patent. 

INSURANCE  BROKERS,  146. 
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LANCE  COMPANIES,  90,  721. 

[lUM  Inburancb  Companies,  90, 

721. 

Cannot    be    constituted    under 

form  of  Soeiite  d  capital  variable^ 

n\, 

pital  by  wbich  risks  are    gua- 
ranteed must  amount  to  at  least 
S0,000  fir.  actually  paid-up,  721. 
ben  the  shares  may  be  made  pay- 
ible  to  bearer,  721. 
rmation  of  a  reserve  fund,  722. 
\w  the  company  should  employ 
its  capital,  722. 

licy,  what  it  should  contain,  722. 
ery  party  insured  may  have 
iccess  to  the  balance-sheet,  722. 
JAL  Insurance  Companies,  723. 
rm  of  articles  of  association,  723. 
bat  statements  it  should  contain, 
723. 

ould  be  copied  in  full  upon  every 
lubscription  list,  723. 
e  first  general  meeting  elects  the 
Board  of  Directors,  724. 
[Jnless  Directors  bave  been  ap- 
[>ointed  by  the  Articles  of  Asso- 
ciation, 724. 

whom  the  management  may  be 
X)nfided,  724,  725. 
imber  necessary  tomakeaquonim, 
725. 

neral  Meeting   must  be    called 
>nce  in  every  year,  725. 
mmittee  elected  to  report  upon 
;he  transactions  of  the  ensuing 
year,  726. 

wers  of  such  committee,  727. 
iorum  necessary  in  order  to  mO' 
iify  Ai  tides  of  Association,  726. 
lance-sheet  communicable  every 
year  to  the  Minister  of  Agricul- 
ture and  Commerce,  727. 
.a&ation.  Valuation,  and  pay- 
ment of  losses,  731. 
what  manner  any  member  may 
vrithdraw    from    the    company, 
728. 

ILIT1B8  OP  THE  CoMPANT,    729. 

tides  of  Association  fix  maximum 

[)f  liability  of  members,  729. 

bat  the  policy    should  contain, 

729. 

ard  of  Directors  empowered  to 

iccept  or  reject  new  members, 

729. 

laries  of  manager,  729,  730. 

»w   capital  available   should  be 

invested,  730. 


INSURANCE  COMPANIES— f/w/e/. 

Beserve  fund,  how  formed,  730. 

How  losses  resulting  from  accidents 
are  estimated,  731. 

Mode  of  payment  of  sum  insured, 
731. 
Publication  of  the    Articles  of 
assuciation. 

How  published,  732. 

Amendment  of  the  statutes  of  the 
company  subjected  to  the  same 
publicity  as  the  Articles  of  As- 
sociation, 732.  —  See  moreover, 
Maritime  Insurance. 
INTEREST  on  bUl,  how  computed— 
See  Bill  of  Exchange. 

JOINT-STOCK  COMPANIES  {Soei4tes 
anonywe9)y  Commentary,  66 ; 
Text,  703. 
Beoulations  common  to  SoeUtis  en 
commandite  par  actiont  and  to 
Societ^s  anonymeSy  66. 

Liabilities  of  stockholders,  66. 

Name,  66. 

Difference  between  Soeietee  en  com- 
mandite  par  aetione  and  Soci^tee 
anonyme»y  66. 

Bate  at  which  shares  to  be  issued, 
67. 

The  whole  capital  must  be  sub- 
scribed, 67. 

One  fourth  must  be  paid  in  cash, 
67. 

Contributions  in  kind,  68. 

Approval  of  contributions  by  general 
meeting,  68,  69. 
Shares,  Negotiation  of,  69. 

Conversion  into  shares  payable  to 
bearer,  69,  70. 

Besponfiibility  of  shareholders  who 
have  sold  their  shares,  70,  71. 
Bights  and  Obligations  of  Share- 
holders, 71. 

They  preserve  their  fictitious  divi- 
dends if  received  in  good  faith 
and  conformably  to  the  inven- 
tory, 71. 

Fictitious  dividends  cannot  be  sued 
for  after  a  lapse  of  five  years,  71. 

Annual  General  Meeting,  71. 

Shareholders*  right  to  demand  a 
copy  of  the  inventory,  72. 

Who  nas  a  right  to  sue  for  the  com- 
pany against  the  managers,  72. 
Penalties  for  Infraction  op  the 
Law,  72. 

When  the  constitution  of  the  com- 
pany is  void  in  consequence  of 
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JOINT-STOCK    COMPANIES-«m. 
tintted, 
the  capital  not  being  vhoUy  sub- 
pcribed,  72. 

When  it  is  Toid  in  consequence  of 
one-fourth  of  the  subecriptions 
not  being  paid  up,  72. 

When  it  is  Toid  in  consequence  of 
the  number  of  the  subscribers 
bein^  less  than  seven,  73. 

Penalties  against  the  founders  of 
an  illegally  formed  company,  73. 

Against  those  who  form  fictitious 
majorities  in  meetings,  73. 

Against  those  who  negotiate  stock 
of  the  company  irregularly,  73. 

Against  those  who  obtain  sub- 
scriptions by  fraudulent  means, 
74. 

Against  those  who  distribute  ficti- 
tious dividends,  74. 
S  I'EciAL  Bulbs  applicable  to  SoeiitU 
en  commandite  par  actions,  74. 

Various  elements  constituting  the 
company,  75. 
Manaobrs,  76. 

Their  responsibilities,  75. 

COUMITTBB  OF  SUPBRYISION,  76,  77. 

Its  appointment,  76,  77. 

Its  duties  and  rights,  76,  77. 

Its  responsibility  in  case  the  con- 
stitution of  the  company  is  de- 
clared void,  76,  77. 

Spbcial  Rules  Applicablb  to 
Societea  anonymea,  78. 

Definition  of  a  tocUtd  anonyms,  78. 

Responsibility  of  stockholders 
limited  by  their  stock,  79. 

Stockholders,     number     at    least 
seven,  79. 
Managbxbnt  op  thb  Company,  79. 

DiUECTORS,  80.   . 

How  appointed  and  how  revoked, 
80. 

They  can  delegate  their  powers,  81 . 

They  must  own  a  certain  number 
of  shares,  81. 

Conditions  under  which  tiiey  can, 
81. 

Conditions  under  which  they  may 
be  liable,  82. 

Who  can  hold  them  liable,  83. 
.     General  Meetings,  84. 

Extraordinary  general  meetings,  84 

How  they  are  composed,  84. 

How  they  deliberate,  86. 

What  is  their  jurisdiction,  86. 

Ordinary  meetings,  their  composi- 
tion, 86. 


JOINT-STOCK    COMPANIES-«i«- 
tinued. 
Manner  in  which  they  deliberate, 
86. 
Auditors,  86. 
How  they  are  appointed,  87. 
Their  duties,  87. 
Prbcautionary  Measures  Imposed 
upon  SocivU'a  anonymea,  88. 
Inventories   which  companies  aro 

bound  to  make,  88. 
Are    boimd    to    communicate  the 

same  to  the  stockholders,  88. 
Reserve    fund,    drawn    from    the 
profits,  88. 
Dissolution  op  Partnerships  and 
Companies,  92,  97. 
Different  causes  of  dissolution,  93. 
They  must  be  published,  93. 
The  conditions  of  winding-up  part- 
nerships and  companies,  94. 
Rights  and  responnbilities  of  the 
party  charged  with  the  liquida- 
tion, 94. 
Distribution  op  Assets,  94. 
When  the  division  must  be  an- 
nulled, 96. 
Right  of  creditors  of  the  partner- 
sliip  or  company  to  oppose  the 
distribution  of  assets,  96. 
Statute  op  Limitations,  96. 
Time  during  which  the  creditors 
have  recourse  against  the  part- 
ners and  against   the  party  in 
charge  of  the  liquidation,  96. 
Formalities  to  pulpil  in  order  to 
PORM  A  Partnership  or  Com- 
pany, 97. 
Partnerships    whosb    Capital    is 
NOT  Divided  into  Shares,  97. 
Publication  of  the  partnership  agree- 
ment, 98,  99. 
Companies  Dividbd  into  Shares,  99. 
Formalities  common  to  the  two 
kinds   op    Societi  par  actions, 
99,  100. 
Special  Formalities  appertaining 
TO    Societea   en  commandite  par 
aciionsy  101.. 
Spbclal  Formalities  appbrtainino 

TO  Societea  anonymsa,  102. 
Publicity  rbquirbd  to  bb  oiybn  to 
Partnerships  and  Companies, 
103,  104,  106,  106. 
Foreign  Companies,  107. 
English    companies    can    transact 
business,  and  sue  and  be  sued, 
in  France,  107. 
They  must   be    regularly  formed 
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-STOCK    COMPANIES--«m- 

tinued, 
iiccordiDg  to  the  English  law, 
107. 

Ley  are  not  subject  to  the  provi- 
sions  of  the  French  law,  107,  108. 
lose  whose  objeet  is  contrary  to 
the  French  laws  cannot  eujoy 
these  rights,  108. 
nditions  under  which  they  can 
issue  stock  in  France,  109. — See 
edso  Stamp  Dutibs. 
tfENT. 

>MBMT  BT  Default,  15. 
tplication  to  set  aside  this  judg- 
ment, 15. 

feet  of  that  application,  24,  26. 
tfendant  can  ask  for  judgement 
upon  plaintiff  failing  to  appear,  1 6. 

MENT  AGAINST  THE  DEFENDANT 
BAYING  APPEARED,  23. 

n  be  registered  as  a  mortgage 
upon    property  of  the   debtor, 
present  and  to  accrue,  24. 
lious  proceedings  in  execution 
thereof,  23,  24. 
feet  of  appeal,  24,  25. 
Be  in  which  judgment  can  be 
executed  in  spite  of  a  ppeal,  1 7|  25 
With  security,  17,  25. 
Without  security,  17,  25. 
ie  of  property  of  debtor  seized, 
26,  27. 

ne    allowed  to  debtor   by  the 
[^ourt,  26. 

iider  of  payment  when  the  plain- 
'jff  recognises  himself  debtor  for 
i  part  of  the  sum  claimed,  26. 
dm  by  a  third  party  for  property, 
[>er8onal  or  real,  attached  by  a 
party  who  is  not  ihe  owner,  27. 
Ie  by  virtue  of  judgment,  27. 
stribution  among  tne  creditors  of 
:he  proceeds  of  the  sale  of  goods 
ittached  and  sold,  27. 
sditors  who  have  a  preferential 
jlaim,  29.— (See,  moreover,  Fo- 
EUiiON  Judgment.) 
lAL  SEPARATION  OF  PRO- 
PERTY    BETWEEN    WIFE 
iND  HUSBAND,  112. 
aes  in  which  it  can  be  required, 
L12. 

blicity  given  to  the  contract  of 
narriage  of  traders,  113. 
blicity  given  to  a  judgment 
yrderixi^  ieparation  de  biefis,  114. 
Qsequences  of  the  judgment  of  i 
reparation  de  corps,  115.  | 


JUDICIAL  SEPARATION-<j<m<rf. 
How  published,  115. 

JURISDICTION.  CIVIL,  COMMER. 
CIAL,  ADMINISTRATIVE, 
CRIMINAL,  1  to  8. 

JUSTICE  OF  THE  PEACE,  juris- 
diction, 2. 

LANDLORD,  his  rights  against    the 

bankrupt's  estate,  358. 
LIEN,  160,  161,  171. 

On  the  ship,  249.— See  aUo  Bank- 
ruptcy. 
LEGAL  TENDER,  26. 
LIMITATION  {pretoription),  33. 

Does  not  exist  in  &vor  of  a  hus- 
band against  a  wife,  33. 

Nor  against  a  minor,  33. 

Limitation  for  an  action  involving 
real  estate,  33. 

For  an  action  involving  personal 
property,  33. 

In  respect  of  bill  of  exchange,  231. 

For  a  commission  agent,  for  an 
architect,  actions  of  rent,  nego- 
tiable paper,  costs  of  avoude,  34. 

Physicians,  surgeons,  apothecaries 
tot  their  visits,  huis»%er»,  school- 
masters, eating-house  keepers, 
35. 

The  defendant  may  be  compelled 
to  swear  that  he  has  paid  the 
debt  barred,  35. 

In  partnership  and  companies,  95. 

For  acquiring  the  property  in  a 
ship,  343. 

For  actions  on  bottomry  bonds  or 
insurance,  343. 

For  wages  or  provisions  furnished 
to  the  ship  or  crew,  343. 

For  damages  or  freight,  or  for  col- 
lision, 344. 

In  favour  of  carriers,  170. 
LIQUIDATORS    of  partnership    and 
companies  —  See   Joint -Stock 
Companies,  92-97. 
LOSS  OF  BILL  OF  EXCHANGE— 
See  Bills  of  Exchange,  213. 
LOST  OR   SrOLEN    SECURITIES 
PAYABLE  TO  BEARER,  Com- 
mentary, 146 ;  Text,  752. 

Measures  to  be  taken  in  order  to 
obtain  payment  of  dividends  and 
a  duplicate  thereof,  146,  147. 

Oppoitition  to  be  made  at  the  Syiu 
dieat  dea  agents  de  changes,  148. 

Purchase  of  lost  securities  before 
the  making  of  this  opposition 
valid  if  of  good  faith,  148. 
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LOST  SECURITIES— «>iffiiiutfrf. 

General  kw  in  case  the  owner  has 
not  made  oppontion,  149. 

A  porchaaer  has  recouise  against 
the  atock-broker  if  the  sale  has 
been  made  in  spite  of  oppasitum. 
Conditions  under  which  the  owner 
can  reooYer  a  dapHcate,  160, 
151. 

MARITIME  COMMERCE,  Commen- 
tarjr,  244 ;  Text,  693. 

Conditions  to  be  fulfilled  in  order 
that  the  ship  should  ha?e  a 
French  nationality,  246. 

Name  and  domicile  of,  245. 

Nationality,  French,  how  lost,  246. 
Propebty  m  Skips,  principle  govern- 
ing, 247. 

Ownership,  builder  for  the  account 
of  another  party  ia  the  owner 
until  delivery,  248. 

Sale,  contract  for  sale  of  ships 
should  be  written,  248. 

Sale,  formalities  attending,  248. 

Sale,  may  be  partial,  248. 

Statute  of  Limitation  {prescription)  ^ 
how  title  may  be  acquired  by, 
in  the  absence  of  muniments  of 
title,  249.  I 

Abandonment,   transfers  the   pro- 
perty, 249. 
Rights  of  tub  Creditors  upon  the 
Vessel,  249. 

Lien  of  creditor  on  the  ship,  defi- 
nition of,  249. 

Preferential  claims  against  ship.enu- 
meration  and  rank  of,  260,  261. 

How  extinguished,  252,  263. 

Sale,  formalities  of,  262,  253. 

Lien  of  the  creditors  on  proceeds  of 
sale,  253. 

Mortgages  on  ships,  their  registra- 
tion and  publication,  Commen- 
tary, 253 ;  Text,  758. 

Effect  of,  254. 

In  case  of  loss  of  the  ship,  254. 

In  case  of  insurance,  254. 

Upon  a  part  of  the  ship,  261. 
Seizure   and    Judicial    Sale  of 
Ships,  256. 

Seizure  and  sale  of  ships,  procedure, 
256. 

Case  in  which  ship  does  not  belong 
to  debtor,  257. 

Ship,  when  it  is  ready  to  go  to  sea, 
cannot  be  seized,  257. 
Rbsponbibilitt  op  Ownbr  por  Acts 
OF  THE  Captain,  258. 


MARITIME  COKMSBiCE—eontinusd. 
How  it  is  limited,  258. 
Responsibility,  owner  freed  from 

by  abandonment,  259. 
Abiuidonment   cannot  be  resorted 

to  by  a  party  both  captain  and 

owner,  259. 
Abandonment,  formalities  of,  269. 
Captain  can  always  be  dismissed 

by  the  shipowner,  269. 
Captain,  rights  of  when  part  owner, 

269,  260. 
Co-proprietors,  whose  will    is   to 

govern  in  case  of  several,  260. 
Captain,  262. 
Who  can  be,  and  by  whom  ap- 
pointed, 262. 
Responsible  for  goods  shipped,  262. 
Duties  and  obligations  of,  262,  263. 
Before  the  departure  of  the  ship, 

263,  264. 
During  the  voyage,  266,  267. 
At  arrival  in  port,  268. 
Of  the  Engagements  and  Wages 

OF  Seamen,  270. 
Seamen  the  wages  of,  guaranteed 

on  the  ship  and  freight,  not  liable 

to  seizure,  270. 
—  cannot  ship  goods  for  their  own 

account,  270. 
Conditions  under  which  they  may 

be  engaged,  270. 
Failure  of  engagement  by  the  act 

of  the  sailor,  271. 
Failure  of  the  engagement  by  the 

act  of  the  shipowner  or  captaia, 

271. 
Failure  of  the  engagement  on  ao- 

couDt  of  the  interruption  of  the 

voyage,  272. 
If  the  sailor  is  dismissed  without 

good  cause,  272. 
If    the  voyage  is    lengthened    or 

phortened,  272,  273. 
Wages  due  when  the  engagement 

is  broken  by  unavoidable  circum- 
stances in  the  following  oases : — 
Embargo,   arrest   by  a  sovereign 

power,  274. 
Total  loss  of  the  ship,  274,  275. 
Sickness  of  sailor,  wounds,  275. 
Death,  capture,  276,  277. 
MARITIME     INSURANCE,     Com- 

mentary,  303  ;  Text,  623. 
General  Features  of  the  Contract 

OF  Marine  Insurance,  304. 
Concealment  on    the    part  of  the 

insured,  306. 
Particular  form  of  insurance  made 
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ARITIME  INSURANCE— «m/rf. 
upon  goods  shipped  in  one  part 
of  Europe  for  another  part  of 
Europe,  305. 
How  freight  is  estimated  upon 
goods  not  included  in  the  con- 
tract, 306. 

Fo&M  OF  TUB  CONTBACT,  306. 

By  whom  drawn  up,  307. 
What  it  should  contain,  307. 
Policies  may  be  to  order   or   to 

bearer,  308. 
Hay   contain   sereral   insurances, 

308. 
Policies,  foreign,  308. 
What  Abticlbs  can  bb  Insubed, 

309. 
—  Reinbubbd,  810. 

Increase  of  premium  in  time  of 

war,  310. 
Insurance  of  goods  shipped  by  the 

captain,  311. 
How  to  interpret  the  clause  specify- 
ing goods  insured,  311. 
Insurance  of  goods  belonging  to 

sailors  or  passengers,  311. 
Bankruptcy  of  insurer,  311. 
Insurance  of  freight,  311,  312. 
Acts  forbidden  to  the  insured,  312. 
How  the  law  is  practically  evaded 

on  this  point,  312,  313. 

DiFFEBENT  MoDES  OF  In8UBANCB,313. 

What  policy  covers  when  a  part  of 
the  ship  or  cargo  is  insured 
without  reservation,  313,  314. 

What  indemnity  should  be  paid  to 
the  insured,  314. 

Insurance  on  goods  shipped  without 
specifying  dliip,  316. 

Insurance  term^  on  floating  risks, 
315. 

Insurance  termed  floating  insur- 
ance, 315. 

Upon  good  or  bad  news,  315. 

For  whom  it  may  concern,  316. 

Other  kinds  of,  316. 
Liabilities  of  Undebwriteb,  316. 

What  are  the  risks  which  the  in- 
surer runs,  316,  317. 

When  there  are  several  insurers, 
317. 

When  the  goods  are  to  be  laden 
upon  several  ships,  317. 

When  the  insurer  has  reserved  the 
right  of  changing  the  goods  and 
completing  the  cargo  at  dif- 
ferent ports,  317. 

When  the  term  of  the  policy  has 
expired,  317. 


MARITIME  INSURANCE— <»«<rf. 

When  the  voyage  is  greater  than 
that  mentioned  in  the  policy,  318. 

The  insurer  not  responsible  for 
damages  or  loss  resulting  from 
the  act  of  the  insured,  nor  that 
of  the  owners  or  shippers,  318. 

Usual  clauses,  in  policies  in  Paris, 
Nantes,  Bordeaux,  and  Mar- 
seilles concerning  barratry  of  the 
master  from  blockade  running, 
smuggling,  diminution  or  lo^s 
happening  from  inherent  defects 
of  goods,  318. 

How  loss  is  determined  resulting 
from  inherent  defects,  819. 

Insurer,  case  in  which  the,  is  not 
responsible  for  the  deterioration 
of  ^oods  which  deteriorate  from 
their  own  nature,  819. 

Insurer  can  stipulate  that  he  shall 
not  be  responsible  for  partial 
loss,  820. 

What  proportions  loss  must  as- 
sume in  order  to  give  rise  to 
average,  320. 

When  the  risk  commences  to  run, 
and  when  it  ends,  320. 

LlABILITIBS  OF  THE  InSUBED,  321. 

To  pay  premium,  321. 

He  can  void  the  policy  before  the 
departure  of  the  ship  upon  pay- 
ing the  insurer  J  per  cent,  of 
the  sum  insured,  321. 

Insurer  receives  only  two-thirds  of 
the  premium  when  the  ship  in- 
sured out  and  home  returns 
without  freight,  321. 

False  statements  on  the  part  of  the 
insured  concerning  the  policy, 
321. 

Proofs  to  be  furnished  in  order  to 
receive  payment  of  policy,  321. 

If  the  risk  has  ceased  wnen  the 
policy  is  signed,  or  if  the  con- 
tract void  unless  made  bond  Jide, 
322. 

Time  within  which  the  news  of 
the  arrival  or  wreck  of  a  ship  is 
legally  presumed  known  by  the 
parties,  322. 

This  presumption  destroyed  by  the 
clause  **  upon  good  or  bad  news,' ' 
322. 

Penalties  incurred  by  a  party  to  a 
policy  who  has  received  news  of 
the  arrival  or  wreck  before  sign- 
ing the  policy,  323. 

Insurance  contracted  by  agent,  323. 
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MABITIME  INSURANCE-«)»<rf. 

Penonal  liability  of  agent,  323. 

Indemnity,  to  whom  paid,  323. 
Abakdonmbnt,  323. 

Precise  sense  of  the  word,  324. 

When  it  may  be  reaorted  to,  324, 
326, 326,  327. 

Meaning  of  the  clause  *'free  of 
ayerage,'*  324. 

Time  within  which  notice  of  aban- 
donment should  be  eeryed  on 
insurer,  325. 

Time  within  which  notice  of  aban- 
donment should  be  serred  on 
underwriter  in  case  of  insurance 
for  a  limited  period,  326. 

Long  Toyage,  definition,  326. 

Particular  stipulations  as  to  notice 
habitually  inserted  in  Paris, 
Marseilles,  and  Bordeaux  poli- 
cies, and  periods  within  which 
abandonment  must  be  made,  326. 

Abandonment  cannot  be  made 
when  the  ship  has  been  repaired 
and  has  reached  its  destination, 
327. 

Abandonment  can  be  resorted  to,  — 

1.  If  in  consequence  of  delays 
caused  by  damage  the  goods 
have  not  been  delivered  wi^in  a 
certain  time,  327. 

2.  If  the  captain  of  a  ship  has  not 
been  ahle  to  provide  another 
vessel,  327. 

Liabilities  of  the  underwriter  fin- 
surer)  towards  the  new  snip 
chartered  by  the  captain,  327. 

Duty  of  the  insured  to  give  notice 
to  the  underwriter  (insurer)  of 
any  disaster  of  which  he  may  be 
infonned,  328. 

Duty  of  insured  if  the  ship  has 
been  detained  by  order  of  a 
sovereign  power,  328. 

If  the  goods  have  been  captured, 
328. 

If  they  haTe  heen  shipwrecked  or 
stranded,  328. 

Insurer  must  pay  within  three 
months  of  abandonment,  328. 

Ahandonment,  form  and  condition 
of,  328. 

—  cannot  be  partial,  329. 

Abaadonment  in  case  of  unsea- 
worthiness or  detention  by  a 
sovereign  power,  329. 

Declaration  which  should  proceed 
abandonment,  329. 

Consequences  of  abandonment,  330. 
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MARITIME  INSURANCE— «>n«. 
Insurancb  Policies  FoKFBiTBD,  330. 

1.  For  failure  to  execute  its  con- 
ditions, 331. 

2.  For  absence  of  risk,  331. 

3.  For  partial  absence  of  risk,  331. 

4.  For  concealment  or  false  de- 
daration  on  the  part  of  the  perr 
son  insured,  332. 

See  moreover  Affrbiohtmbnt. 
MARRIED   WOMAN—Under     what 
conditions  a  married  woman  can 
engage    in    oommercial    trans- 
actions, 60,  51. 
Her  rights  in  the  bankruptcy  of 
her  husband — See  Bankruptcy, 
388 
MASTER  OF  SHIP— See  Affbeiokt- 

MBNT  and  Captain. 
MEETING,   GENERAL— See  Joint- 

Stook  Companies. 
MINISTER,  Cases  in  which  he  adjudi- 
cates as  Judge  of  First  Instance,  7 . 
MINOR,  Conditions  imposed  on  minor 
before  he  can  engage  in  com- 
mercial transactions,  49,  60. 
MISDEMEANOR,  7.  ^ 

Prosecuted  by  the  Ministhr$  Pub- 
lic, 1. 
Misdemeanors,  action  fordamages,  7. 
Arrest,  7« 

Provisional  release,  7. 
Appeal  from  convictions  for  mis- 
demeanor,  7. 
MODELS — See  Pattbbnb  and  Indus* 

tbial  Models. 
MORTGAGE,  should  be  executed  by 
an  aet$  notarii^  22. 
When  invalid   in   case  of  bank- 
ruptcy, 23. 
It  of  a  1 


Effect  of  a  mortgage  upon  land  in 
the  present  and  in  the  future,  24. 

Mortgage  upon  real  property  to 
accrue  cannot  be  given  bv  con- 
tract, but  only  by  virtue  of  judg- 
ment, 24. 

Mortgages  on  ships,  263. 
MUTUAL    INSURANCE    COMPA- 
NIES— See    Insu&ancb    Com- 


NAME— (COMMERCIAL  NAME). 
P&ope&ty  in  a  Comicbrcial  NAia, 

Commentary,  636 ;  Text,  797. 
What  Constitutbs  a  Commbbcial 
Name. 
Penalties  against  one  who  wrongly 
employs   a    commercial    name, 
636,  637. 
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pseudonym  may  serve  as  a  com- 
oercial  name,  637. 
me  of  a  town  or  province  can- 
tot  be  falsely  uscmI  to  indicate 
►rigin,  636. 

neral  power  of  Court  to  protect 
tommereial  rames,  536. 
t  necessary   that  the  name  be 
"egistered,  636. 

e  Minufth-e  Public  may  sue  of 
lis  own  motion,  636. 
ncE  IN  Case  of  Infrinobmbnt 
)Y  A  Commercial  Name. 
risdiction,  637. 
lalties,  537. 
fbts  of  foreigners,  637. 
3,637. 

iw  property  in  a  sign  acquired, 
i38. 

lat    constitutes    property    in   a 
lign,  638. 
•isdiction,  638. 

s—See  Partnerships  and  Com- 
panies, 61,  63. 

UAL  DEED,  proceedings  can 
)e  instituted  by  virtue  of  a,  23, 
54. 

II ES,  definition  of  their  func- 
ions,  9. 

lALS,  Enumeration  of,  8. 
lAL        LIQUIDATORS -See 
FoiNT  Stock  Companies. 
R  OF  SHIPS— See  Maritime 
!?omm£RC£  and  Affi;£iqutment. 

OWNERS    OF    SHIPS— See 
Maritime  Commerce. 
CULAR  AVERAGE— See  Af- 

?'RE1GHTMENT. 

lERS — See  Partnership  and 
!)ompanie8. 

TERSHIP  AND  COMPANIES, 
[]Jommentary,  66 ;   Text,  664. 
:ral  Principles  Common  to  the 
Fwo  Kinds  of  Societh  (Partner- 
ihip  and  Companies),  character 
3f  the  tocicte  (corporations), 
stinction  between  civil  and  com- 
mercial t^ocic'tt'Sy  67. 
fferent  kinds  of  partnerships  and 
companies,  69. 
ities  of  partners,  57. 
fferent  kinds  of  contribution,  67, 
58. 

ho  is  responsible  if  the  contri- 
bution is  lost  before  its  delivery 
to  the  partnership,  58. 


PARTNERSHIP— «w^t«M<?rf. 

What  if  the  contribution  perishes 
after  its  delivery  to  the  partner- 
ship, 68. 

When  the  contribution  is  made  late, 
the  partnership  has  to  pay  in- 
terest, and  may  be  liable  to 
damages,  69. 

Partner  is  liable  for  6  per  cent,  on 
sums  which  he  has  taken  from 
the  partnership  funds  for  his  own 
use,  and  also  for  damages  if  any 
can  be  proved,  69. 

Share  of  a  partner  in  profits  when 
the  partnership  deed  is  silent  on 
this  point,  69. 

Stipulation  that  a  partnership  is  to 
have  no  share  of  profits  void,  69. 
General  Partnerships,  60. 

Form,  definition,  60. 

Management,  60. 

Rights  of  the  manager,  61,  62. 

How  he  is  named,  61,  62. 

Nomination  revocable,  61. 

Right  of  the  creditors  of  the  part- 
nership, 62. 
Special  Partnerships  {Commandite 
Simple),  62. 

Definition  of,  62. 

Negotiability  of  shares,  63. 

Name,  63. 

Special  partners,  63. 

Their  liability,  63,  64,  65. 

Their  power,*  64. 

Management,  64. 

Creditors  of  the  partnership,  65. 

Personal  partners,  or  commandUeSj 
63,  64. 

Difference  between  special  partner- 
ships and  general  partnerships,63. 

Dissolution,  92,  93. 
Societe  en  Participation^  Definition 

OF,   110. 

Difference  between  it  and  general 

partnerships.  111. 
Responsibility  of  partners.  111. 

Companies    founded    heforb    the 
Law  of  1867,  89. 

Companies  subject  to  the  Autho- 
rity op  Government,  Commen- 
tarv,  89 ;  Text,  720. 
PARTNERSHIPS  WITHVARIABLE 
CAPITAL  AND  CO-OPE- 
RATIVE SOCIETIES  OF 
CREDIT,  AND  OF  PRODUC- 
TlON,Commentary,  9 1 ,  92 ;  Text, 
716.  See  moreover  Joint  Stock 
Companies,  and  also  Societes  en 
Participation, 
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PARTNERSHIP,  Bankruptcy  of-See 

BANXRrPTCT,  414. 

PATENTS,   Commentary,  441 ;  Text, 
765. 

What  constitutes  a  patent,  441. 

Under  what  circumstances  it  may 
be  taken,  442. 

"What  inventions  are  susceptible  of 
being  patented,  442,  443. 

What  inventions  cannot  be  pa- 
tented, 443. 

What  is  the  invention  of  a  new 
commercial  product,  443. 

Process  only  patentable,  444. 

Result  not  patentable  in  itself,  444. 

What  is  m^ant  by  the  invention  of 
new  mean8,  444. 

What  is  meant  by  a  new  applica- 
tion of  known  means  or  product 
of  commercial  value,  444-447. 

Term  of,  447. 

When  it  commences  to  run,  447. 

lertn  of  a  patent  for  an  invention 
already  patented  abroad,  448. 

An  inventor  who  has  given  his 
name  to  a  patented  article  alone 
has  the  right  to  use  the  name, 
even  after  the  expiration  of  the 
patent,  448. 
FoBMALiTiEs  Relative  to  the  ob- 
taining or  Patents,  of  the 
Application  for  a  Patent, 
Who  may  take  a  patent,  449. 

Creditors  of  an  inventor  may  take 
a  patent  in  his  name,  449. 

Heirs  of  an  inventor  may  take  a 
pitent  in  his  name,  449. 

Salaried  employe,  may  he  take  a 
patent  in  his  own  name,  449. 

Formalities  in  obtaining  patents, 
460. 

Applications  should  not  refer  to 
more  than  one  invention,  450. 

Application  should  state  term  asked 
for,  461. 

Specification  should  give  a  title  to 
the  patent:  the  object  of  the 
patent  should  be  described,  451. 

The  drawinfES  and  samples  should 
be  annexed  to  the  petition,  452. 
Dblivbry  of  Pate.vts,  453. 

Patent  is  delivered  by  the  Govern- 
ment without  any  guarantee,  463. 

Repayment  of  fee  in  case  patent  is 
rejected,  454. 

Formalities    for   French   colonies, 
454. 
How  THE  Public  mat  obtain  access 
TO  Patbntb,  465. 


PATENTS— <wt/mt«r(;. 
Improvements,      Additions,     and 
Changes,  456. 

Two  means  of  improving  the  ori- 
ginal invention,  456. 

Brcvete  dt  perfectionnemeni,  456. 

Certi/ieats  {faddition,  456, 462,  473. 

Brevet  de  perfeetionnement  by  ano- 
ther party  than  the  original  in- 
ventor, 457. 

Advantages  accorded  to  the  original 
inventor,  458. 
Assignment  and  Sale  of  Patents. 

Patent  can  be  pledged  or  sold,  459. 

Creditors  may  seize  and  sell  the 
patent,  459. 

Inventor  may  give  licenses,  459. 

Formalities  for  sale  of  patents,  460. 

Failure  to  comply  with  formalities 
does  not  annul  the  transfer  be- 
tween the  parties,  461. 

The  gratuitous  assignment  of  a 
patent  must  be  by  acte  notarie, 
462. 

Sale  of  a  patent  out  of  France,  462. 

—  of  a  foreign  patent,  462. 

Effects  of  the  transfer  of  a  patent, 
462. 

The  certijicat  d* addition  goes  with 
it,  462. 

Brevets  de  perfeetionnement  do  not 
go  with  it,  462. 

Annulment  of  the  transfer  of  a 
patent,  462. 

Transferor  guarantees  to  the  trans- 
feree the  existence  of  the  object 
transferred,  463. 

Transfer  of  a  patent  which  is  de- 
clared to  be  void,  463. 

Case  in  which  the  transferee  never- 
theless profits  by  the  invention, 
463. 

What  reimbursement  to  be  made, 
463. 
Licenses,  464. 

In  what  form  it  may  be  granted, 
464. 

Rights  of  licencee  against  counter- 
feiters, 464. 

Rights  and  liabilities  towards  thq 
inventor,  464. 

Patent  may  be  seized  and  sold  by 
creditor,  465. 

Formalities  attending  sale,. 465. 

Jurisdiction,  465. 
Rights  of  Foreigners,  466. 

Foreigner  may  obtain  a  patent  in 
France  for  an  invention  already 
patented  abroad,  466. 
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TATESTS— continued. 

ConditioDB  under  which  a  brevet 
cTimportatum  is  granted,  466. 

When  a  patent  has  been  akeady 
obtained  in  England,  467,  469. 

Brevet  tPimportation  falls  with  the 
original  patent,  467,  469. 

Security  to  be  furnished  bv  for- 
eigner before  seizing  articles  in- 
fringing patent,  467,  469. 
AmrDLMENT,  468. 

Difference  between  annulment  and 
,  forfeiture,  468. 

Jurisdiction  of  annulment,  468. 

Patent  void  in  case  invention  is  not 
new,  468. 

What  constitutes  a  new  inyention, 
469. 

Publication  of  an  inyention  prior  to 
the  taking  of  a  patent  renders 
Toid,  469,  470. 

Public  experiment  of  an  inyention 
sometimes  renders  yoid,  470,  471. 

Provisions  in  case  of  exhibitions, 
471. 

Inventions  which  cannot  be  pa- 
tented, 471,  472. 

Fraudulent  title  may  render  void, 
472. 

Insufficient  specification  may  render 
void,  472. 

Patent  void  in  case  of  violation  of 
Article  18,  478. 

Certifieat  d* addition  void  if  it  has 
no  reference  to  |»incipal  patent, 
473. 
FoHPEiTUBB,  what  constitutes,  473. 

1.  Non  -  payment  of  annual  fee 
within  statutory  time,  474. 

Force  rnqjeurCf  474. 

2.  Failure  to  manufacture  under 
patent  within  a  certain  time, 
474. 

Excuses  therefor,  475. 

3.  Introduction  into  France  of  a 
patented  article  manufactured 
abroad,  476. 

Exception  to  this  case  of  forfeiture, 
476. 

Authorisations  may  be  given  by  the 
Minietre  de  r Interieur,  476. 

Duty  to  annex  words  **  Sans  ga^ 
rantie   du    Oouvememmt^    476, 
477. 
Actions  Instituted  pob  thb  An- 
nulment   OB      FOBFBITUBB    OF 

Patents,  477. 
Who  may  sue,  477. 
Jurisdiction,  478. 


VkTElST^-'Continued. 

When  criminal  and  civil  actions 
instituted  at  the  same  time,  479. 
Effect  of  Judgment  concbbning, 
479. 

Valid  only  between  the  parties, 
479. 

Exceptions  to  this,  479,  480. 

Effect  of  foreign  judgment  an- 
nulling patent,  479. 

Judgment  declarinff  a  patent  void 
or  forfeited  should  be  published, 
480. 
Infbinobmeivts,  Fraudulent  Imi- 
tations, Prosecution  and  Pe- 
nalties, 481. 

What  constitutes  infringement  by 
manufacture,  481,  482. 

Principles  applicable,  483. 

Infringement  by  user,  483. 

Acts  of  complicity,  484. 

Penalties,  486. 

Penalties  in  case  of  second  offence, 
486. 

Infringement  by  employe,  486,  486. 
Practice  in  actions  for  Infringe- 
ment, 486. 

Who  may  sue,  486. 

Suits  institute  after  the  expiration 
of  the  patent,  487. 

Action  barred  three  years  from  date 
of  the  infrin^ment,  487. 

Case  wheninfnnger  is  bankrupt  or 
a  company,  487. 

Method  of  proof,  >488. 

Preliminary  seizure,  488-490. 

Security  may  be  required  of  the 
phiintiff,  490. 

Security  always  required  of  a  fo- 
reigner, 490. 

Formalities  of  seizure,  490,  491. 

Consequences  in  case  seizure  irre- 
gukr,  491. 

Jurisdiction,  492. 

Difference  between  proceedings  in 
the  Civil  and  in  the  Criminal 
Courts,  493. 

Practice  against  foreign  infringer, 
494. 

Defences,  494. 

In  Correctional    Court    defendant 
cannot  demand  security  from  the 
original  inMnger,  496. 
Penalties  against  Infringer,  496. 

Estimate  of  damages  due  to  inven- 
tor, 496. 

Imprisonment  in  case  of  non-pay- 
ment, 497. 

Publication  of  judgment,  497. 
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9  opex;  to  defendant^ 

caae  of  judgment  by  default, 

case  both  parties  have  ap- 
red,  498,  499. 

VS     AND     INDUSTRIAL 
iDELS,    Commentary,    541 ; 
itj  787. 
ition  of  industrial  patterns, 

pies  of  difierent  oombinations 
ich  may  constitute  a  commer- 
i  design,  542. 

ence  between  a  model  and  a 
tern,  542. 

iiercial  design  wbicb  can  only 
protected  by  a  patent,  543. 
isive  right  of  the  inventor  of  a 
amercial   design  lasts  fifteen 
irs,  543. 

r  AND  Publication  op  Pat- 
ins  AND  MODBLS,   548. 

ait  of  specimens,  643. 
Qtages  which  result  from  de- 
it,  543,  544. 

cation  of  design  prior  to  de- 
it  sufficient  to  deprive  inven- 
of  ezclasiTe  right,  544. 
rJ  provisions  with  respect  to 
igns  exhibited  in  International 
lubitions,  544. 

t  of  registration  of  a  pattern, 
>. 

-ence  between  the  mode  of 
istration  of  patterns  and  of 
dels,  645. 

Miyable  on  registration,  546. 
;  Court  decides  between  two 
-sons  who  have  registered  the 
le  pattern,  546. 

OF   FORBIGNEBS. 

bat  case  they  benefit  by  the 
sent  law,  547. 
re  they  must  register  their 
terns  and  models,  547. 

lATION  IS  VOID  OR  VOIDABLB — 

le  design  or  model  is  not  new, 
J. 

has  been  published  prior  to 
istration,  548. 

se  statements  have  bee^  made, 
J. 
e  registration  has  been  made 

a  person  who  is  not  the  real 
ner,  548. 

)  owner  doee  not  manufiicture 
hin  a  certain    fixed    period, 


PATTERNS— Mft/mtMtf. 
CouNTBBf^rrraB. 

What  constitutes  oonnterfeiture  of 
patterns  and  models,  549,  550. 

Enumeration  of  sundry  acts  consti- 
tuting complicity,  550. 

Who  can  sue  for  counterfeit, 
552. 

Defences,  552. 

Jurisdiction,  553. 
Pbnaltibs,  549,  551. 

In  case  of  second  offence,  551. 

Counterfeit  by  an  employe^  550. 

When  the  employd  is  an  accom- 
plice, 550. 
Proop  op  Countbrpbit,  554. 

Search-warrant  may  be  demanded, 
554. 

Security  may  be  demanded,  554. 

Time  within  which  the  plointifF 
must  institute  proceedings,  555. 

Appeal  from  judgments-emotion  to 
re-open,  555. 

Temporary  provisions,  555. 
PAYMENT  in  goods  is  void  if  made 
within  ten  days  before  the  bank- 
ruptcy—See Bankruptcy. 

Of  bill—See  Bill  op  Exchanob. 
PLEDGES,  Commentary,  152;   Text, 
674. 

Definition  of  pledge.  —  Difference 
between  a  commercial  pledge  and 
a  civil  pledge,  152. 

Essential  conditions  of,  163. 

Article  pledged  to  be  put  in  the 
possession  of  tbe  creditor  or  of  a 
third  party. — Formalities  of  sale, 
154. 

Form  in  which  the  pledge  is  made, 
21. 

In  the  case  of  the  pledge  of  a  debt 
or  a  negotiable  paper,  22. 

Invalid  in  case  of  bankruptcy,  23. 
— See,  moreover,  in  the  Glossary, 
Pritilbgb. 
POLICY    OF    INSURANCE  —  See 

Maritimb  Insurance,  308. 
PREFERENTIAL  CLAIM,  29. 

Of  vendor    against    the  bankrupt 
estate — See  Bankruptot,  385. 
PREMIUM  — See  Maritimb   Insur- 

ANCB. 

PRINCIPAL   AND    AGENT  —  See 

ComcissioN  Agbnt. 
PROCEDURE  before  the  Tribunal  of 

CoDunerce,  11. 
PROCEEDINGS  haired,  16. 
PROCUREUR  J)E  LA  REPUBLIC, 

his  functions,  3. 
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FE0CUBEUR8  OEKERAUX,  their 

fimctions,  3. 
PE0MIS80EY  NOTBS-See  Bills  op 

EXCHANQB,  229. 

PROOF  of  debts  under  a  bankruptcy— 

8ee  Bakkauptct. 
PROTEST— See  Bills  op  Exchanob. 
PURCHASES    AND    SALES,    how 

proved,  172-174. 

RE-EXCHANGE,  227.--See  Bills  op 

^  Exchange. 
REFFJtES,  29. 

REGISTRAR,  Definition  of,  10. 
REGISTRATION,   case    in   which    a 
writing  should  be  regis«tered,  43. 
Scale  of  duties,  46,  46,  47. 
REMEDY  on  Lost  BUls—See  Bill  of 

EXCHANOB. 

RESPONDENTIA— See  Bottomry. 
RETURN  OF  PREMIUM— See  Ma- 
RiTiMB  Insurance. 

8AISIE  FORAINE,  20. 

SALE,    172.  —  See    Purchases   and 
Sales. 
Of  property  of  debtor  seized,  26,  27. 
Of  ships,  2/)2. 

SEALS  can  be  affixed  to  the  personal 
property  of  a  deceased  debtor,  20. 
Can  be  affixed  by  an  heir  upon  per- 
sonal property  of  deceased,  20. 

SEAMEN,  270-277.— See  Maritime 
Commerce. 

SECRETS  relating  to  means  of  manu- 
facturing, 639. 
Penalties  for  divulgation  of,  639, 

SECURED  CREDITORS,  their  rights 
in  a  bankruptcy,  392,  394,  398, 
401,  421,  423. —  See  Bank- 
ruptcy —  See  Pledges  ;  See 
Creditors. 

SECURITY  FOR  COSTS  cannot  be 
exacted  in  commercial  matters, 
12.— See  Patents  490  ;  Trade 
Marks,  621 ;  Patterns  and 
Industrial  Models,  654. 

SEIZURE  on  personal  property,  24. 
On  real  estate,   24.  —  See  Trade 

]tf  ARK^— P  AT  EXT 

SEPARATION  OF  PROPERTY— See 
Judicial  Separation  of  Pro- 
perty. 

SERVERS  of  Writs,  definition  of  their 
functions,  9. 

SERVICE  OF  PLEADINGS  before 
trial,  14. 

SET  OFF,  case  in  which  it  can  be 
opposed,  32. 


SHARES  in  ships— See  Mabitimb  Com- 

MBKCB. 

SHARES— See  Pabtnbbship;  Joint 
Stock  Companies. 

SHAREHOLDERS— See  Partner- 
ship ;  Joint  Stock  Gompanibs. 

SHIP  BROKERS,  145. 

SHIPPING  — See    MABrnxB     Com- 

MERCB. 

SIGNS,  637. 

SLEEPING  PARTNERS— See  Part- 

NERSHIP. 

SOCIETES   EN  FAETICIFATIOX, 

definition,  110. 

Difference  from  general  partner- 
ship, Soeietes  en  nam  eolleetif, 
111. 

Responsibilities  of  partners  en  par" 
ticipation,  111. 
SOLICITORS,  definition,  9. 
SPECIAL    PARTNER  — See    Part- 
nerships. 
STAMP    DUTIES    upon   promissory 
notes,   bills    of    exchange,    and 
cheques. 

Scale  of  duties,  738. 

On  the  cheques,  242. 

On  foreign  bills  of  exchange,  233. 
Visa  pour  timbre. 

Foreign  bills,  in  what  manner 
should  be  stamped,  738. 

Penalty  in  case  of  failure  to  stamp 
within  statutory  time,  739. 
Adhesive  Stamps. 

Formalities  requisite  in  employ- 
ment, 741. 

—  and  cancellation  thereof,  742. 

Foreign  securities  subject  to  stamp 
duties,  137,  746. 

Penalties  attached  thereto,  138. 

Admitted  to  the  French  Bourse, 
conditions  under  wjiich,  143. 

Provisions  respecting  foreign  rail- 
ways, 144,  497. 
Stamp  Duties  on  the  Public  Funds, 
Loans,   and  other  Securities 
OF  Foreign  Governments,  139. 

Foreign  Governments  not  respon- 
sible for  stamp  duty,  139. 

Rate  of  stamp  duty  when  due,  139. 

Penalties  connected  therewith,  140. 

Transfer  duties,  141. 

Due    by    the    foreign    companies 
themselves,  not  by  the  owners, 
141. 
Tax  of  3  per  cent,  upon  the  Re- 
venue, 141. 

Who  should  pay  the  tax,  141. 

How  the  revenue  is  calculated,  142. 
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STATUTE  OF  LIMITATIOXS— See 

LXHITATIOK. 

STOCK-EXCHANGE.  116. 
STOCK-BROKERS,  Commentary,  1 17 ; 

Text,  671. 
How  appointed,  seGurity,  117, 118. 
Their  functions,  119. 
Unlawful    competition    of   coulis- 

tiert,  120. 
Their  duties,  120. 
Must  register  their  bargains,  121. 
Must  obserre  secrecy  as    regards 

their  operations,  121. 
Optional  bargain,  122. 
Riicht  to  sell  securities  purchased 

for  a  client  who  refuses  to  pay 

therefor,  123. 
Carrying  over  (report),  123. 
How   transactions   are   eridenced, 

123. 
Disabilities  of  Stock -BsoxBiia,  123, 
Cannot  transact  business  for  their 

own  account,  124. 
Are  responsible  for  the  execution 

of  their  bargains,  125. 
If  bankrupt,  incur  penaltiee,  126. 
Cannot  meet  except  at  the  Stock 

Exchange,  126. 
Can,  under  certain  circumstances, 

be  replaced  by  a  clerk,  126. 
May  employ  intermediaries  to  bring 

them  business,  126. 
Rbbponsibiltty  op  Stock-bbokbbs, 

126. 
Different    cases    of  responsibility, 

127,  128. 
Actions  for  Damagbs,  128. 

What  Court  has  jurisdiction,  128. 

How  the  judgment  is  secured,  129. 

Emolumbnts    of   Stock  -  bbokbbs, 

129. 
Tariff  of  emoluments,  129. 
Couli9tier»,  130. 

Tariff  of,  130,131. 
Syndicate  of  Stock-bbokbbs,  131. 
How  composed,  131. 
Its  rights  and  duties,  131. 
TiMB  Baboains,  122,  132. 

Under  what  conditions  valid,  182. 
At  what  time  liquidated,  133. 
What  are  the  rights  habitually  sti- 
pulated, 133. 
Option,  repouse  des  pritim,  134. 
Time  bargains  are  unlawful  if  they 

constitute  gambling — stockbroker 

cannot  prosecute  an  action  for 

such,  134. 
A  gambling  debt  once  paid  cannot 

be  recovered,  136. 

3 


STOCK'BROKERS^eontintied. 

Rights  of  a  party  who  has  given  a 
bLU  of  exchange  in  payment  of  a 
piii^^ing  debt.  What  consti- 
tutes a  gambling  debt,  136. 

STOPPAGE    Jy   TRANSITU— ^w 
Bankruptcy, 

SYNDIC,  his  duties,  376.— See  Bank- 
bxiptcy. 

TAXES— See  Stamp  Duties. 

TENDER,  32. 

TRADE   MARKS,  Commentary,  501 ; 

Text,  779. 
Definition  of,  601-603. 
How  affixed,  602. 
What  articles  may  bear,  602. 
Under  what  conditions  it  constitutes 

private  property,  602,  603. 
Effect  of  non-usage,  602-604,  606. 
Property  in  a  trade-mark  may  be 

transferred  without  consideration, 

606. 
Need  not  be  registered,  605. 
Registry  does  not  prove  right,  but 

is  evidence  of  right,  605. 
Formalities  of  registry,  606. 
Registered  marks  communicated  to 

the  public,  606. 
Registration  only  valid  for  fifteen 

years,  507. 
Consequence  of  noo -renewal  with- 
in fifteen  years,  507. 

PbOVISIONS  &B8PB0TINO  Fo&BlONBBB, 

608. 

When  protected,  608,  509. 

Must  deposit   trade  mark   at    the 
greffe  of  the   Tribunal  de  Oom- 
meree  de  la  Seine,  508. 
Offbncbs  Punishable  by  Law  Con- 
cerning Trade  Marks,  610. 

1.  Use  of  a  counterfeited  mark, 
511. 

2.  Sale  or  offering  for  sale  of  ob- 
jects stamped  with  a  counter* 
feited  trade-mark,  612. 

3.  Fraudulent  affixing  of  a  trade 
mark  belonging  to  another  party, 
512. 

Fraudulent  imitation  of  a  mark, 
513. 

— use  of,  613. 

— sale  of  products  fraudulently 
marked,  513. 

Use  of  trade  mark  intended  to  mis- 
lead as  to  the  nature  of  the 
product,  614. 

Sale  of  objects  bearing  marks  of  a 
nature  to  nuslead,  614. 
I 
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TRADE  MARKS— fon^iffMMf. 

When  foreign  trade  marks  are  pro- 
tected by  law,  626. 
TRADERS,  who  are,  49,  60,  61. 

Books  which  a  trader  must  keep, 
62,  63. 

Inventory  to  be  made  by  every 
trader,  62. 

Production  of    books    before    the 
Court,  63,  64. 
TRANSFER  of  Assets  as  payment  by 
debtor,  23. 

Of  bill — See  Bills  of  Exchanob. 

Of  patent— See  Patent. 
TRANSFER  DUTIES,  141. 
TRIBUNALS  OF  COMMERCE,  Con- 
stitution, 4,  690. 

Render  final  decisions  in  cases  in- 
volving not  more  than  1,600 
francs,  6,  698,  699. 

Organisation  of,  691. 

Number  of  judges,  691. 

How  appointed,  691. 

Who  can  elect,  691. 

Who  are  eligible,  693. 

Election,  693,  694. 

Period  of  tenure  of  office,  694. 

Who  may  plead  before,  696. 

Functions  of  agrees^  696. 

Jurisdiotion  of  Tribunal  of  Com- 
merce, 3,  696  to  698. 

What  the  law  defines  as  commercial 
transactions,  696,  697. 

What  judgments  are  final,  698. 

Appeal  from,  699. 

Within  what  time,  700. 

Execution  of  judgments  cannot  be 
suspended,  700. 
TRUSTEE  (-Sy»rf»(?)— SeeBANKKUPTCY. 

WARRANT  —  See  Bonded  Ware- 
houses. 

WAY-BILLS— See  Commission  Car- 
rier, 162  to  164. 

WINDING-UP  Joint  Stock  Companies 
— See    Joint     Stock    Compa- 

NIES. 

WRIT,  service  of,  11. 

Service  when  the  defendant  is  out 

of  France,  11. 
In  maritime  matters,  12. 
What  Court  has  jurisdiction,  12. 
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